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IN THE SUPREME COURT OF FLORIDA  

 

 CASE NO. SC18-1217 

 L.T. CASE NO.: 1D18-2387; 37 2018 CA 001039 

                     

 

DAVID P. TROTTI, 

 

Petitioner, 

 

v. 

 

HONORABLE RICK SCOTT, in his official capacity as  

Governor of the State of Florida; and KEN DETZNER,  

in his official capacity as Secretary of State of the State of Florida, 

 

Respondents. 

                    

 

TIME-SENSITIVE SUPPLEMENTAL PETITION FOR 

CONSTITUTIONAL WRIT 

                    

 

/s/ Daniel Nordby____________ 

DANIEL E. NORDBY (FBN 14588) 

General Counsel  

MEREDITH L. SASSO (FBN 58189) 

Chief Deputy General Counsel 

JOHN MACIVER (FBN 97334) 

ALEXIS LAMBERT (FBN 24001) 

Deputy General Counsel 

EXECUTIVE OFFICE OF THE GOVERNOR 

The Capitol, PL-05 

Tallahassee, Florida 32399-0001 

(850) 717-9310 

 

Counsel for Governor Scott 

/s/ Brad McVay _________ 

BRAD R. MCVAY (FBN 79034) 

General Counsel 

ASHLEY E. DAVIS (FBN 48032) 

Deputy General Counsel 

FLORIDA DEPARTMENT OF STATE 

R.A. Gray Building, Suite 100 

Tallahassee, Florida 32399-0250 

(850) 245-6536 

Brad.McVay@dos.myflorida.com 

Ashley.Davis@dos.myflorida.com 

 

Counsel for Secretary Detzner 
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I. BASIS FOR INVOKING THIS COURT’S JURISDICTION 

 

This Court may issue “all writs necessary to the complete exercise of its 

jurisdiction.” Art. V, § 3(b)(7), Fla. Const.; Fla. R. App. P. 9.030(a)(3). Because it 

is “a form of ancillary power,” the all writs provision may be “used to obtain a stay 

or injunction to preserve the status quo of a proceeding” pending in this Court. 

Philip J. Padovano, Florida Appellate Practice § 3:18 (2018 ed.). “The most 

common occasion for the invocation of the power to issue ‘all writs’ in Florida is 

the perceived necessity to preserve the status quo pending the review of some issue 

by the court from which the writ is sought.” Robert T. Mann, The Scope of the All 

Writs Power, 10 Fla. St. U. L. Rev. 197, 200 (1982). 

II. STATEMENT OF THE FACTS 

This case currently stands in an unusual procedural posture. The underlying 

dispute on the merits involves a constitutional question regarding whether the 

vacancy created by the resignation of Fourth Circuit Judge Robert Foster, accepted 

by Governor Scott on April 23, 2018, will be filled by gubernatorial appointment 

or election. On August 9, 2018, this Court accepted discretionary jurisdiction and 

ordered expedited merits briefing from the parties. Oral argument was held on 

October 2, 2018. The parties await the Court’s decision. 

Before this Court accepted jurisdiction, however, it had previously granted 

the Petitioner’s Emergency Non-Routine Petition for Issuance of a Constitutional 
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Writ. Trotti v. Scott et al., Case No. SC18-1012 (July 12, 2018). The Court’s Order 

lifted the First District Court of Appeal’s order staying the circuit court’s 

preliminary injunction. The effects of this Order were: 1) to prohibit the Governor 

from making an appointment to the seat in question; and 2) to require the Secretary 

of State to consider the Petitioner a qualified (and unopposed) candidate for 

election to the seat, thereby “maintain[ing] the status quo pending a resolution . . . 

on the merits.” See Trotti v. Scott et al., Case No. SC18-1012, Emergency Non-

Routine Petition for Issuance of a Constitutional Writ at 4.  

The First District Court of Appeal subsequently issued an opinion reversing 

the trial court’s preliminary injunction. Scott v. Trotti, 43 Fla. L. Weekly D1691 

(Fla. 1st DCA July 26, 2018). This Court then granted the Petitioner’s Emergency 

Motion to Stay proceedings before the First District and Second Circuit, precluding 

the First District from issuing its mandate. Trotti v. Scott et al., Case No. SC18-

1217, Order Staying Proceedings (Fla. Aug. 3, 2018). 

The general election occurred on November 6, 2018. Under Florida law, 

“[t]he name of an unopposed candidate for the office of circuit judge . . . shall not 

appear on any ballot, and such candidate shall be deemed to have voted for himself 

or herself at the general election.” § 105.051(1)(a), Fla. Stat. The Elections 

Canvassing Commission is scheduled to convene at 9 a.m. on Tuesday, November 

20, 2018, to certify the returns of the general election, including the returns for any 
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elections for the office of circuit judge. § 102.111, Fla. Stat. If the effect of this 

Court’s previously issued constitutional writ (and therefore the circuit court’s 

preliminary injunction) is maintained, Petitioner’s election as an unopposed 

candidate for circuit court judge is likely to be certified by the Elections 

Canvassing Commission on Tuesday, November 20, 2018.  

Following certification, Respondents would ordinarily take additional steps 

to certify and commission Petitioner as an elected circuit judge for a term 

commencing in January 2019. See, e.g., Art. IV, § 1(a), Fla. Const.; § 102.155, Fla. 

Stat. 

III. NATURE OF THE RELIEF SOUGHT 

The Respondents request a constitutional writ continuing to preserve the 

status quo in this case by prohibiting the certification of an election or issuance of a 

commission related to the judicial office in question—Fourth Judicial Circuit, 

Group 6—pending this Court’s determination on the merits of the underlying 

proceeding. 

IV. ARGUMENT 

The Florida Constitution grants this Court the authority to issue “all writs 

necessary to the complete exercise of its jurisdiction.” Art. V, § 3(b)(7), Fla. 

Const.; Fla. R. App. P. 9.030(a)(3). This Supplemental Petition requests that the 

Court use its all writs authority in its traditional manner: “to obtain a stay or 

injunction to preserve the status quo of a proceeding” pending in this Court. Philip 
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J. Padovano, Florida Appellate Practice § 3:18 (2018 ed.). The remedy is intended 

to prevent the possibility that an impending action will effectively foreclose this 

Court’s power to resolve an important constitutional issue. See League of Women 

Voters of Fla. v. Data Targeting, 140 So. 3d 510, 514 (Fla. 2014) (issuing 

constitutional writ to stay enforcement of First District order pending completion 

of ongoing trial); Petit v. Adams, 211 So. 2d 565, 566 (Fla. 1968) (exercising all 

writs authority to maintain status quo pending resolution of mandamus petition). 

 As described above in the jurisdictional statement and statement of the facts, 

the combined effect of this Court’s prior constitutional writ and its stay of the First 

District’s mandate has had an unintended effect. This Court has accepted 

jurisdiction, the parties have completed expedited briefing, and oral argument was 

held on October 2, 2018, on the question of whether the successor to Judge Foster 

is to be chosen by election or by gubernatorial appointment. But the election cycle 

has marched onward. Absent this Court’s intervention to maintain the status quo 

pending a final merits determination, the parties face uncertainty over whether the 

Elections Canvassing Commission, Secretary of State, and Governor are required 

to certify the unopposed election of the Petitioner and proceed to issue a 

commission of office for a term beginning in January 2019. Should this Court 

ultimately conclude that the seat in question is required to be filled by 

gubernatorial appointment, additional litigation will likely be necessary to address 
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the status of the judicial seat in question. And if the Petitioner is permitted to 

assume judicial office by default during the pendency of this Court’s review, the 

Court’s ultimate jurisdiction to resolve the constitutional question at issue in the 

underlying case could be foreclosed.1 

Unless, that is, this Court exercises its all writs authority to preserve the 

status quo. This Court has already issued a constitutional writ to preserve the status 

quo in this very case by precluding Governor Scott from appointing a successor to 

Judge Foster. The Respondents now ask this Court to extend the relief previously 

granted by issuing a constitutional writ precluding the seat in question from being 

filled by any means—election or appointment—pending a final determination on 

the merits. 

CONCLUSION 

 This Court should exercise its discretion under Article V, section 3(b)(7), of 

the Florida Constitution and issue a constitutional writ preserving the status quo by 

prohibiting the certification of election results, or the issuance of a commission of 

office, for the Fourth Judicial Circuit, Group 6, pending a final determination on 

the merits. 

                                                           
1 To be clear, the Respondents do not concede that this matter would become moot 

even if the Petitioner were permitted to assume judicial office. The Respondents 

simply submit that this Court can (and should) ensure an orderly succession in 

office in the Fourth Judicial Circuit by exercising its discretion to protect its 

jurisdiction through a constitutional writ maintaining the status quo. 
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Respectfully submitted, 

/s/ Daniel Nordby____________ 

DANIEL E. NORDBY (FBN 14588) 

General Counsel  

MEREDITH L. SASSO (FBN 58189) 

Chief Deputy General Counsel 

JOHN MACIVER (FBN 97334) 

ALEXIS LAMBERT (FBN 24001) 

Deputy General Counsel 

EXECUTIVE OFFICE OF THE GOVERNOR 

The Capitol, PL-05 

Tallahassee, Florida 32399-0001 

(850) 717-9310 

 

Counsel for Governor Scott 

 

/s/ Brad McVay _________ 

BRAD R. MCVAY(FBN 79034) 

General Counsel 

ASHLEY E. DAVIS (FBN 48032) 

Deputy General Counsel 

FLORIDA DEPARTMENT OF STATE 

R.A. Gray Building, Suite 100 

Tallahassee, Florida 32399-0250 

(850) 245-6536 

Brad.McVay@dos.myflorida.com 

Ashley.Davis@dos.myflorida.com 

 

Counsel for Secretary Detzner 
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CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that on November 19, 2018, a true copy of the 

foregoing has been filed with the Court’s E-filing Portal and electronically served 

on the following counsel of record: 

 

Nick James 

2980 Hartley Road 

Jacksonville, Florida 32257 

nick@nickjameslaw.com 

 

David Trotti 

1542 Glengarry Road 

Jacksonville, Florida 32207 

david@dptrottilaw.com 

 

Robert Slama 

6817 Southpoint Parkway, Suite 2504 

Jacksonville, Florida 32216 

support@RobertJSlamaPA.com 

 

Phillip J. Padovano 

Joseph T. Eagleton 

BRANNOCK & HUMPHRIES 

1111 West Cass Street, Suite 200 

Tampa, Florida 33606 

ppadovano@bhappeals.com 

jeagleton@bhappeals.com 

eservice@bhappeals.com 

 

/s/ Daniel E. Nordby   

Attorney 

 

CERTIFICATE OF COMPLIANCE 

  I HEREBY CERTIFY that this computer-generated Petition complies with 

the font requirements of Florida Rule of Appellate Procedure 9.100(l). 

 

/s/ Daniel E. Nordby   

Attorney 

 

 

 
 


