
IN THE SUPREME COURT OF FLORIDA 

 

DAVID P. TROTTI, 

 

 Petitioner,      Case No. SC18-1217 

 

v.        L.T. Case No. 1D18-2387 

 

RICK SCOTT, in his official  

capacity as Governor of the State  

of Florida; and KEN DETZNER, in 

his official capacity as Secretary of State, 

 

 Respondents. 

 

       / 

 

PETITIONER’S EMERGENCY MOTION TO STAY 

 

 Petitioner, David P. Trotti, respectfully asks this Court to stay the issuance 

of the First District Court of Appeal’s mandate, pending resolution of Mr. Trotti’s 

petition to invoke this Court’s discretionary jurisdiction and, if jurisdiction is 

granted, pending a final resolution of the case in this Court.  An order granting this 

motion would amount to nothing more than a continuation of the constitutional 

stay writ this Court previously granted on July 12, 2018, in case number SC18-

1012.   

The purpose of that writ was to prevent the Governor from filling the 

judicial seat at issue through an appointment, prior to this Court’s ability to 

exercise its jurisdiction to resolve the constitutional question that has now been 

adjudicated by the First District regarding whether the seat should instead be filled 
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by an election.  The need for a stay could not be more urgent—within hours of the 

First District’s opinion, Governor Scott publicly announced his intention to make 

an appointment as soon as the First District’s decision becomes final through 

issuance of the mandate.  See A.G. Gancarski, Rick Scott Provisionally Picks 

Lester Bass for 4th Circuit Judgeship, Florida Politics, 

http://floridapolitics.com/archives/269956-rick-scott-taps-lester-bass-for-4th-

circuit-judgeship; David Cawton, Gov. Scott Names Duval County Judge Lester 

Bass to Fill 4th Judicial Circuit Court Seat, Jacksonville Daily Record, 

https://www.jaxdailyrecord.com/article/gov-scott-names-duval-county-judge-

lester-bass-to-fill-4th-judicial-circuit-court-seat.  Mr. Trotti has done everything in 

his power to prevent that from happening, immediately invoking this Court’s 

jurisdiction the same day the First District issued its opinion and immediately 

filing his jurisdictional brief.1   

A stay of the First District’s mandate is essential to maintain the status quo 

and to ensure that this Court has an opportunity to meaningfully resolve the issue.  

See State ex rel. Price v. McCord, 380 So. 2d 1037, 1039 (Fla. 1980) (holding that 

a stay should be granted when there is a likelihood of success and irremediable 

                                                           
1  Because the notice to invoke must be transmitted from the First District to this 

Court, and because this Court cannot accept any filings until it has completed its 

administrative process to set up the case and assign a case number, Mr. Trotti 

could not possibly have prepared and filed the jurisdictional brief or this motion to 

stay any sooner.   

http://floridapolitics.com/archives/269956-rick-scott-taps-lester-bass-for-4th-circuit-judgeship
http://floridapolitics.com/archives/269956-rick-scott-taps-lester-bass-for-4th-circuit-judgeship
https://www.jaxdailyrecord.com/article/gov-scott-names-duval-county-judge-lester-bass-to-fill-4th-judicial-circuit-court-seat
https://www.jaxdailyrecord.com/article/gov-scott-names-duval-county-judge-lester-bass-to-fill-4th-judicial-circuit-court-seat
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harm in the absence of a stay); Hirsch v. Hirsch, 309 So. 2d 47, 50 (Fla. 3d DCA 

1975) (explaining that the purpose and function of a stay is to preserve the status 

quo).  Although the “preferred practice” for seeking a stay of the mandate is to ask 

the district court first, a motion for stay may also be filed in this Court, especially 

where this Court is equally well-positioned to evaluate the likelihood of accepting 

jurisdiction.  State v. Roberts, 661 So. 2d 821, 822 (Fla. 1995).  Given this Court’s 

familiarity with this case and its inherent determination in case number SC18-1012 

that it was likely to have jurisdiction to review the First District’s decision, judicial 

economy and time-sensitivity (in this expedited proceeding) both countenance 

filing the motion directly in this Court.  See Fla. R. App. P. 9.310, Cmte. Notes 

(1977 Amd.) (noting that the Court has the constitutional power to issue a stay 

after its jurisdiction has been invoked).  

This case easily satisfies the elements for a stay.  First, as explained in Mr. 

Trotti’s contemporaneously filed jurisdictional brief, this Court has jurisdiction 

under Article V, Section 3(b)(3), of the Florida Constitution to review the First 

District’s underlying decision.  That decision reaffirms the First District’s prior 

holding in Trotti v. Detzner (Trotti I), 147 So. 3d 641 (Fla. 1st DCA 2014), and 

concludes that “allowing for the immediate appointment to fill [the judicial] seat 

respects the language of the Florida Constitution.”  Scott v. Trotti, Case No. 1D18-

2387, slip op. at 9 (Fla. 1st DCA July 26, 2018).  Accordingly, the decision 
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expressly construes the Florida Constitution.  It also expressly affects a class of 

constitutional officers (judges) and expressly and directly conflicts with Spector v. 

Glisson, 305 So. 2d 777 (Fla. 1974)—as a majority of this Court previously 

decided in Pincket v. Detzner, No. SC 16-768, 2016 WL 3127704 (Fla. June 3, 

2016). 

Second, this Court is likely to reverse the First District.  In Pincket, a 

majority of this Court expressed its disagreement with Trotti I, condemned the 

practice of creating an artificial judicial vacancy of the kind at issue here, stated 

that Spector requires a different result, and explained that “[t]he personal 

preferences of individual judges . . . should not be the basis for determining 

whether a vacancy exists that can either be filled by election or appointment.”  

Pincket, 2016 WL 3127704, at *2 (Pariente, J., concurring in result).  The opinion 

below now doubles-down on Trotti I and makes clear that the First District has no 

intention of changing its approach absent further intervention by this Court.   

Finally, irreparable harm will no doubt occur in the absence of a stay.  This 

Court already found as much when it granted the petition for issuance of a 

constitutional writ in case number SC18-1012.  The petition in that proceeding 

detailed the harm (which had previously been found by the trial court) at some 

length.  Without belaboring the point, it is obvious that if a stay is not issued, the 

Governor will be empowered to make an appointment before this Court can decide 
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whether the Florida Constitution authorizes him to do so.  Indeed, the Governor 

has publicly said he plans to do exactly that. 

 For these reasons, this Court should enter an order granting this motion, 

extending the constitutional stay writ, and prohibiting an appointment (as ordered 

by the trial court’s injunction) pending this Court’s final disposition of the case. 

CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that a true and correct copy of the foregoing was sent 

by email to David A. Fugett (david.fuggett@dos.myflorida.com) and Jesse Dyer 

(jesse.dyer@dos.myflorida.com), Florida Department of State, R.A. Gray 

Building, Suite 100, 500 South Bronough Street, Tallahassee, Florida 32399; 

Daniel E. Nordby (daniel.nordby@eog.myflorida.com) and Meredith L. Sasso 

(meredith.sasso@eog.myflorida.com), Executive Office of the Governor, The 

Capitol, PL-05, Tallahassee, Florida 32399; and Nicholas A. James 

(nick@nickjameslaw.com; nick.james@adjustmentlaw.com), Law Office of Nick 

James, 10175 Fortune Parkway, Unit 303, Jacksonville, Florida 32256, on this 27th 

day of July 2018. 

 /s/Philip J. Padovano 

PHILIP J. PADOVANO 

Florida Bar No. 157473 

ppadovano@bhappeals.com 

JOSEPH T. EAGLETON 

Florida Bar No. 98492 

jeagleton@bhappeals.com  

mailto:david.fuggett@dos.myflorida.com
mailto:jesse.dyer@dos.myflorida.com
mailto:daniel.nordby@eog.myflorida.com
mailto:meredith.sasso@eog.myflorida.com
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BRANNOCK & HUMPHRIES 

 1111 West Cass Street, Suite 200 

Tampa, Florida 33606 

Tel: (813) 223-4300 

Fax: (813) 262-0604 

Secondary Email: 

eservice@bhappeals.com 
 

ROBERT J. SLAMA  

Florida Bar No. 919969 

support@robertjslamapa.com 

ROBERT J. SLAMA, P.A. 

6817 Southpoint Parkway, Suite 2504 

Jacksonville, Florida 32216 

Tel: (904) 296-1050 
 

DAVID P. TROTTI 

Florida Bar No. 196207 

david@dptrottilaw.com 

DAVID P. TROTTI, P.A. 

1542 Glengarry Road 

Jacksonville, Florida 32207 

Tel: (904) 399-1616 

 

Attorneys for Petitioner 
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