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FIRST DISTRICT COURT OF APPEAL 
STATE OF FLORIDA 

_____________________________ 
 

No. 1D18-2387 
_____________________________ 

 
RICK SCOTT, in his official 
capacity as Governor of the 
State of Florida, and KEN 
DETZNER, in his official capacity 
as Secretary of State of the State 
of Florida, 
 

Appellants, 
 

v. 
 
DAVID P. TROTTI, an individual, 
 

Appellee. 
_____________________________ 

 
 
On appeal from the Circuit Court for Leon County. 
Charles W. Dodson, Judge. 
 

July 26, 2018 
 
 
ROBERTS, J. 
 

The appellants, Governor Rick Scott and Secretary of State 
Ken Detzner, seek review of an order from the Second Judicial 
Circuit granting a motion for a preliminary injunction in favor of 
the appellee, David P. Trotti.  They argue the circuit court erred in 
granting injunctive relief where Mr. Trotti could not demonstrate 
a substantial likelihood of success on the merits in light of this 
Court’s binding precedent in Trotti v. Detzner, 147 So. 3d 641 (Fla. 
1st DCA 2014) (Trotti I).  They further argue that Mr. Trotti failed 
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to demonstrate that the injunction would serve the public interest.  
We agree with the appellants and reverse the order on appeal.1 

Facts 

On April 2, 2018, Fourth Judicial Circuit Judge Robert M. 
Foster tendered a letter of resignation to Governor Scott conveying 
his last day in office would be December 31, 2018, one week (four 
business days) before his term would expire on January 7, 2019.2  
Having reached the age of seventy, Judge Foster was only eligible 
to finish out his term and could not seek re-election.3  On April 23, 
2018, Governor Scott accepted Judge Foster’s resignation.  One 
week later, on April 30, 2018, the statutory qualifying period for 
election of circuit court judges began.4  On May 3, 2018, one day 
before the qualifying period was to conclude, Mr. Trotti delivered 
his qualifying paperwork to run for Judge Foster’s seat.  Notably, 
Mr. Trotti was the only candidate who submitted qualifying 
paperwork for the office of Circuit Judge, Fourth Judicial Circuit, 
Group 6.  The Division of Elections preliminarily determined Mr. 
Trotti was a qualified candidate, but promptly notified Mr. Trotti 
that the judicial seat for which he sought to qualify was not a seat 
that would be filled by election. 

Mr. Trotti filed a declaratory judgment in the Second Judicial 
Circuit Court seeking a declaration that the judicial vacancy at 
issue must be filled by election, not appointment.  Mr. Trotti also 
filed a verified motion for ex parte injunctive relief seeking to 
enjoin Governor Scott from filling the judicial vacancy at issue by 
appointment and to enjoin Secretary Detzner from removing Mr. 
Trotti from the August 28, 2018, election ballot.   

1  Based on our disposition of the case, we find it unnecessary 
to address the appellants’ claim that the remedies in the order 
exceeded the circuit court’s authority. 

2 § 100.041(4), Fla. Stat. (2018). 

3 Art. V, § 8, Fla. Const.  

4 § 105.031(1), Fla. Stat. (2017). 
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This familiar fact pattern revives the issue of election versus 
appointment that this Court decided less than four years ago in 
Trotti I after Mr. Trotti attempted to qualify for another judicial 
seat in the Fourth Judicial Circuit, that of Judge Donald R. Moran, 
Jr. 

Trotti I 

In March 2014, Judge Moran tendered a letter of resignation 
with an effective date of January 2, 2015, three days (one business 
day) before his term would expire on January 5, 2015.  On April 
10, 2014, Governor Scott accepted the resignation.  In the interim, 
Mr. Trotti had submitted preliminary paperwork to qualify for the 
vacancy, but the statutory qualifying period for the seat did not 
begin until April 28, 2014.  After Mr. Trotti was informed that the 
judicial vacancy would be filled by appointment, he filed an 
emergency petition for mandamus relief, which was denied by the 
lower court.  Trotti I, 147 So. 3d at 642-43.   

We affirmed the order denying mandamus relief, determining 
the judicial vacancy occurred when Governor Scott accepted Judge 
Moran’s resignation before the commencement of the qualifying 
period; therefore, the vacancy had to be filled by appointment.  Id. 
at 644.  We expressly rejected Mr. Trotti’s arguments premised 
upon Spector v. Glisson, 305 So. 2d 777 (Fla. 1974), holding,  

Here, the vacancy created by Judge Moran’s resignation 
occurred before the qualifying period, and a physical 
vacancy will occur during his term such that the vacancy 
must be filled by gubernatorial appointment. While the 
dissent may eschew a bright-line test, we cannot engage 
in a determination of what does or does not constitute an 
unreasonable vacancy warranting an appointment. If we 
were to interpret the case law as the dissent suggests and 
find that an election was required here when the election 
process had not yet begun, we would be nullifying the 
Governor’s power of appointment in Article V, section 
11(b), of the Constitution in post-election process 
resignations and pre-election process resignations. 
Stated otherwise, we would be allowing the limited 
exception created by Spector to swallow Article V, section 
11(b), of the Constitution. 
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Id. at 645. 

Mr. Trotti appealed our decision to the Florida Supreme 
Court, which denied review.  Trotti v. Detzner, 157 So. 3d 1051 
(Fla. 2014). 

The Order on Appeal 

Without distinguishing the facts in the instant case from the 
facts in Trotti I, the circuit court disregarded our binding 
precedent in Trotti I and granted Mr. Trotti’s preliminary 
injunction, effective immediately.5  This was error for several 
reasons.   

The Circuit Court Erred in Granting Injunctive Relief 

A preliminary injunction is an “extraordinary remedy that 
should be granted sparingly.”  State, Dep’t of Health v. Bayfront 
HMA Med. Ctr., LLC, 236 So. 3d 466, 472 (Fla. 1st DCA 2018) 
(citing Sch. Bd. of Hernando Cty. v. Rhea, 213 So. 3d 1032, 1040 
(Fla. 1st DCA 2017)).  To obtain a preliminary injunction, the 
movant must prove:  (1) a substantial likelihood of success on the 
merits, (2) a lack of an adequate remedy at law, (3) the likelihood 
of irreparable harm absent the entry of an injunction, and (4) that 
injunctive relief will serve the public interest.  Id.  If the movant 
fails to prove any of these requirements, the motion must be 
denied.  Id.  

Mr. Trotti Did Not Establish a Substantial Likelihood of 
Success on the Merits 

“A substantial likelihood of success on the merits is shown if 
good reasons for anticipating the result are demonstrated.  It is not 
enough that a merely colorable claim is advanced.”  City of 

5 The appellants immediately appealed the preliminary 
injunction, triggering the automatic stay provisions of Florida Rule 
of Appellate Procedure 9.310(b)(2).  The circuit court initially 
vacated the stay.  We reversed the circuit court’s order and 
reinstated the stay.  On July 12, 2018, the Florida Supreme Court 
entered a constitutional writ lifting our reinstatement of the stay.     
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Jacksonville v. Naegle Outdoor Advertising Co., 634 So. 2d 750, 753 
(Fla. 1st DCA 1994).  Trotti I is binding precedent that the circuit 
court was obligated to follow.  Yet, the circuit court, aligning itself 
with non-binding unpublished concurring opinions, believed that 
this case was controlled by Spector.  This was error.   

The Circuit Court was Required to Follow Trotti I 

The circuit court did not find Trotti I distinguishable from the 
instant case, nor do we.  Mr. Trotti argues that the instant case is 
distinguishable because Judge Foster faced mandatory 
retirement, thus the vacancy was a “known vacancy” that was 
simply waiting to be filled by the election process.  Mr. Trotti 
argues that Judge Foster’s motives in tendering a letter of 
resignation when he faced mandatory retirement were a flagrant 
disregard of the election process such that we should be even more 
compelled to apply Spector to this case.  As we stated in Trotti I, 
we decline to engage in an analysis of subjective factors such as 
unreasonableness of an impending vacancy or, in this case, Judge 
Foster’s motivation to resign.   

Under Mr. Trotti’s logic, and the logic of the dissent in Trotti 
I, a reviewing court would have to analyze a resigning judge’s 
subjective intent in the hopes of determining whether the 
resignation was a matter of political gamesmanship.  Is resigning 
with five days left in a term gamesmanship? What about two 
weeks? Or two months?  And what about the judge’s motivation to 
resign?  Should it matter if the vacancy was created because the 
judge wanted to create a vacancy filled by appointment?  What if 
a vacancy occurred because the judge was going on a cruise or 
elected to have a medical procedure?  Such an analysis of 
subjective factors poses a slippery slope that, in our opinion, is 
avoidable under the plain language of the Florida Constitution and 
the case law interpreting it.   

The bright-line rule we applied in Trotti I, derived from the 
language of the Florida Constitution, allows a reviewing court to 
apply neutral principles to evaluate objective facts.  See Advisory 
Op. to the Gov. Re Appointment or Election of Judges, 983 So. 2d 
526, 530 (Fla. 2008) (advocating the “definitive” and “practical” 
answer that the election process commenced on a fixed date rather 
than a “fluctuating” date that would be based on “variable” factors 
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and would “inject uncertainty” into the process). These neutral 
principles will apply no matter who the Governor is or what the 
current political climate looks like.   

The opinion in Trotti I is directly on point.  When a resignation 
is tendered with a future effective date, the vacancy is deemed to 
occur when the Governor accepts the resignation.  Trotti I, 147 So. 
3d at 644 (citing In re Advisory Op. to the Gov. (Judicial 
Vacancies), 600 So. 2d 460, 462 (Fla. 1992)).  When a circuit court 
vacancy occurs before the commencement of the election process, 
the Governor shall fill each circuit court vacancy by appointment.  
See Trotti I, 147 So. 3d at 643-44; In re Advisory Op. to the Gov. re 
Sheriff & Judicial Vacancies Due to Resignations, 928 So. 2d 1218, 
1220-21 (Fla. 2006); Art. V, § 11(b), Fla. Const.   

Like the facts in Trotti I, the facts of this case fall under the 
bright-line rule:  Governor Scott accepted Judge Foster’s 
resignation before the start of the qualifying period; therefore, the 
judicial vacancy had to be filled by appointment rather than by 
election.  Because this Court had already spoken to the issue, the 
circuit court erred as a matter of law in failing to following Trotti 
I.  Trotti I has not been overruled by an en banc opinion from this 
Court.  Nor has it been overruled by the Florida Supreme Court.  
Therefore, it is still binding precedent, and the circuit court was 
obligated to follow it.6  See Pardo v. State, 596 So. 2d 665, 666 (Fla. 
1992) (district court decisions are binding on trial courts); Wood v. 
Fraser, 677 So. 2d 15, 19 (Fla. 2d DCA 1996) (“Although they are 
free to express their disagreement with decisions of higher courts, 
trial courts are not free to disregard them in the adjudicatory 
process.”) (citing Hernandez v. Garwood, 390 So. 2d 357, 359 (Fla. 
1980)).  Not only are the circuit courts of the State bound by Trotti 
I, this panel is equally bound by our previous opinion.  See Taylor 

6 When he initiated the instant lawsuit, Mr. Trotti also filed a 
separate petition for injunctive relief in the Fourth Judicial Circuit 
to try to halt the process of the Judicial Nominating Commission.  
The Fourth Circuit Judge appropriately recognized this Court’s 
binding precedent in Trotti I meant that Mr. Trotti was not likely 
to succeed on the merits and denied the petition.  Mr. Trotti did 
not appeal that ruling. 
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Engineering, Inc. v. Dickerson Fla., Inc., 221 So. 3d 719, 723 n.3 
(Fla. 1st DCA 2017) (recognizing that a three-judge panel may not 
overrule or recede from a prior panel’s ruling on an identical point 
of law absent an en banc proceeding) (citing In re Rule 9.331, 416 
So. 2d 1127 (Fla. 1982)). 

Pincket is not Controlling Precedent 

Instead of following Trotti I, the circuit court improperly relied 
upon dicta from four justices of the Florida Supreme Court in 
unpublished concurring opinions in Pincket v. Detzner, 2106 WL 
3127704 (Fla. 2016) (Pincket).7  In Pincket, as in Trotti I, the 
Florida Supreme Court denied a petition for writ of mandamus and 
recognized the contested judicial office was to be filled by 
gubernatorial appointment rather than by election.  Id. at *1.  In 
two concurring opinions, four justices disagreed with our decision 
in Trotti I and set out a roadmap for future litigants to file a 
declaratory judgment to resolve the issue because Trotti I was the 
only law on point such that mandamus was not available.  Id. at 
*1-*3.   

In granting injunctive relief here, the circuit court felt 
compelled to follow the concurring opinions in Pincket, stating, 
“[T]he language of four of the justices made it clear that they 
believe [Trotti I], as I interpret it, was wrongly decided . . . and that 
they believe Spector should control in a case like this.”  This was 
error as the individual views of justices in unpublished concurring 
opinions did not overrule our decision in Trotti I.  See Miller v. 
State, 980 So. 2d 1092, 1094 (Fla. 2d DCA 2008) (stating 
concurring opinions are not precedent and “[o]nly the written, 
majority opinion of an appellate court has precedential value”); 
Gawker Media, LLC v. Bollea, 170 So. 3d 125, 133 (Fla. 2d DCA 
2015) (recognizing unpublished opinions have no precedential 
value) (citing Citizens Prop. Ins. Corp. v. Ashe, 50 So. 3d 645, 651 
n.3 (Fla. 1st DCA 2010)).  Trotti I was, and is, the only controlling 

7 The same concurring opinions were also included in the 
unpublished opinions in Lambert v. Scott, 2016 WL 3128286 (Fla. 
2016), and Boyle v. Detzner, 2016 WL 3128392 (Fla. 2016). 
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law on the issue in this case.  Therefore, the circuit court erred as 
a matter of law in failing to follow binding precedent.   

Mr. Trotti Did Not Establish That Injunctive Relief Would Serve 
the Public Interest 

Mr. Trotti strenuously argues that an injunction would serve 
the public interest by maintaining primacy of the election process.  
We do not disagree with the general principle that the election 
process should be used when available.  See Spector, 305 So. 2d at 
782.  However, we cannot ignore that the Florida Constitution 
directs the Governor to appoint a successor in situations like the 
one before us. See In re Adv. Op. to the Gov. re Judicial Vacancy 
Due to Resignation, 42 So. 3d 795, 797 (Fla. 2010) (discussing how 
the provisions of article V, section 11(b) and article V, section 10(b) 
have been interpreted in harmony via the bright-line rule).   

Mr. Trotti has argued that reversal of the injunction would 
deprive the voters of the Fourth Judicial Circuit of an election, but 
the practical reality of the remedy he seeks would be a greater 
disservice to the public.  The circuit court ordered Secretary 
Detzner to keep Mr. Trotti on the ballot as a qualified candidate 
and to publicly announce that Mr. Trotti qualified as a candidate 
for Group 6 of the Fourth Judicial Circuit.  As no other prospective 
candidates had submitted paperwork to qualify for Judge Foster’s 
seat, Mr. Trotti would stand unopposed in the forthcoming election 
and would be deemed elected.8  Mr. Trotti’s proposed remedy 
would still disenfranchise the voters of the Fourth Judicial Circuit 
and prohibit them from actually choosing Judge Foster’s successor.  
Mr. Trotti would then serve a full six-year term as circuit judge, 
through January 2025, without his name ever appearing on a 
ballot.   

In contrast, under appointment, candidates for Judge Foster’s 
seat will have been screened by lawyers and lay members of the 
Judicial Nominating Commission.  The individual selected by the 
Governor would then have to appear at the next general election 

8 § 105.051(1)(a), Fla. Stat. (2018). 
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occurring more than one year after the date of appointment.9  This 
would allow the voters of the Fourth Judicial Circuit to actually 
vote to determine who occupies the seat in the general election held 
in 2020 rather than the general election held in 2024 if Mr. Trotti 
were installed as judge under the circuit court’s injunction.    

Conclusion 

In our view, allowing for the immediate appointment to fill 
Judge Foster’s seat respects the language of the Florida 
Constitution.  Further, the practical reality of an appointment 
would actually preserve the process championed in Spector and 
give the voters an earlier opportunity for a true election, as 
opposed to an election in name only. 

REVERSED. 

WETHERELL and OSTERHAUS, JJ., concur. 

 
_____________________________ 

 
Not final until disposition of any timely and 
authorized motion under Fla. R. App. P. 9.330 or 
9.331. 

_____________________________ 
 
 

Daniel E. Nordby, General Counsel, and Meredith L. Sasso, Chief 
Deputy General Counsel, Executive Office of the Governor, 
Tallahassee; David A. Fugett, General Counsel, and Jesse C. Dyer, 
Assistant General Counsel, Department of State, Tallahassee, for 
Appellants. 
 
Robert J. Slama of Robert J. Slama, P.A., Jacksonville; Nicholas A. 
James, Jacksonville; Steven L. Brannock and Joseph T. Eagleton 
of Brannock & Humphries, Tampa, for Appellee; David P. Trotti, 
pro se, of David P. Trotti, P.A., Jacksonville, Appellee. 

9 Art. V, §11(b), Fla. Const. 
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 
IN AND FOR LEON COUNTY, FLORIDA 

 
DAVID P. TROTTI, an individual,  
 
 Plaintiff,  
 
vs.         Case No.: 37-2018-CA-1039 
        Civil Division 
 
RICK SCOTT, Governor of the State of Florida, 
in his official capacity; 
KEN DETZNER, Secretary of the State of Florida, 
in his official capacity. 
 
 Defendants.  
 
________________________________/ 

 
DEFENDANTS’ RESPONSE IN OPPOSITION TO  

PLAINTIFF’S MOTION FOR INJUNCTIVE RELIEF 
 
Florida Governor Rick Scott and Florida Secretary of State Ken Detzner hereby respond 

in opposition to Plaintiff’s Motion for Injunctive Relief. Under the Florida Constitution and 

binding precedent from the Florida Supreme Court, a circuit judge’s resignation that is accepted 

by the Governor prior to the candidate qualifying period creates a vacancy in office to be filled 

by gubernatorial appointment—not by election. Those principles were affirmed less than four 

years ago in Trotti v. Detzner, 147 So. 3d 641 (Fla. 1st DCA 2014) (Trotti I), a prior case in 

which the same Plaintiff made the same legal arguments contained in the Complaint here. 

Plaintiff asks this Court to disregard the First District’s holding in Trotti I in favor of the 

approach advocated by the dissent in that case. As described below, Plaintiff is not entitled to 

injunctive relief against the Governor or Secretary of State because the merits of his legal 

argument are directly foreclosed by binding precedent. 

     

Filing # 72166096 E-Filed 05/15/2018 02:09:07 PM
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FACTS 

 On April 2, 2018, Fourth Circuit Judge Robert M. Foster tendered a letter of resignation 

to Governor Scott in which he wrote that his last day in office would be Monday, December 31, 

2018. Exh. A. On April 23, 2018, Governor Scott sent Judge Foster a letter accepting his 

resignation. Exh. B. The Executive Office of the Governor provided notice of Judge Foster’s 

resignation to Kristi Reid Willis, Bureau Chief for the Florida Division of Elections, noting that 

Judge Foster’s judicial seat would be filled by appointment. Exh. C (Affidavit of Kristi Reid 

Willis) ¶ 5. The Bureau Chief was further notified that the Fourth Circuit Judicial Nominating 

Commission had been activated to begin the appointment process. Willis ¶ 5. 

 The statutory qualifying period for the election of circuit court judges began at noon on 

April 30, 2018, and concluded at noon on May 4, 2018. On May 3, 2018, at 1:44 PM, qualifying 

paperwork for David P. Trotti for the office of Circuit Judge, Fourth Judicial Circuit, Group 6, 

was hand-delivered to the front desk of the Florida Division of Elections. Willis ¶ 6. That same 

day, Plaintiff’s qualifying paperwork was preliminarily reviewed by staff for completeness. 

Willis ¶ 7. Based on the preliminary review’s determination that the qualifying paperwork was 

complete on its face, Plaintiff was erroneously listed on the Division’s website as “qualified” at 

3:29 PM, May 3, 2018. Willis ¶ 7-8. 

Less than 45 minutes later, the Division realized that its preliminary determination was in 

error—that the office for which Plaintiff sought to qualify (Fourth Judicial Circuit, Group 6) was 

to be filled by judicial appointment, not election. Willis ¶ 8. The erroneous website posting was 

corrected at 4:08 PM. Willis ¶ 8. Plaintiff was promptly notified that the judicial seat for which 

he had filed qualifying papers was not a seat that would be filled by election. Willis ¶ 9. Plaintiff 

was further informed him that he could “re-designate” to run for a different judicial seat in the 

Fourth Judicial Circuit. Willis ¶ 9. At that time, there were fifteen open judicial seats within the 
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Fourth Judicial Circuit for which Plaintiff could have qualified. Willis ¶ 9. On May 10, 2018, the 

Division certified to the Supervisors of Elections of the counties comprising the Fourth Judicial 

Circuit the names of all “duly qualified” candidates who qualified with the Department of State 

during the candidate qualifying period. Willis ¶ 12. Because Plaintiff was not a duly qualified 

candidate for an office that would be elected in 2018, his name was not certified and his 

qualifying check was returned. Willis ¶ 11, 12.  

Rather than qualifying for a different judicial seat, Plaintiff chose to file a lawsuit. The 

purported legal basis for this action is nearly identical to a case the same Plaintiff filed in 2014. 

In that case, Plaintiff sought a writ of mandamus to compel the Secretary of State to accept 

qualifying papers for a judicial vacancy that arose under similar circumstances. In the 2014 case, 

Second Circuit Judge George Reynolds denied the writ after concluding that the vacancy was to 

be filled by gubernatorial appointment rather than by election. Plaintiff appealed to the First 

District, which issued its decision and majority opinion in Trotti I, 147 So. 3d 641 (Fla. 1st DCA 

2014), affirming the circuit court. 

ARGUMENT 

Temporary injunctions are an extraordinary and drastic remedy which should be granted 

only sparingly. Reliance Wholesale, Inc. v. Godfrey, 51 So. 3d 561 (Fla. 3d DCA 2010).  Before 

this Court can properly issue a temporary injunction, Plaintiff has the burden of proving by 

competent substantial evidence:  

1) A clear legal right to the relief requested reflected by a substantial likelihood of 
success on the merits; 

2) Public interest considerations favor injunctive relief; 
3) Irreparable harm unless the status quo is maintained; and 
4) No adequate remedy at law. 
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See, e.g., SunTrust Banks, Inc. v. Cauthon & McGuigan, PLC, 78 So. 3d 709, 711 (Fla. 1st DCA 

2012) (noting the party seeking the injunction “has the burden of providing competent, 

substantial evidence” to satisfy each of these elements); De Leon v. Aerochago, S.A., 593 So. 2d 

558, 559 (Fla. 3d DCA 1992).  Plaintiff must prove all of these elements; failure to prove one of 

the elements is sufficient for a court to deny injunctive relief and to simply decline to consider 

the remaining elements. State of Florida, Dep’t of HRS v. Artis, 345 So. 2d 1109 (Fla. 4th DCA 

1977). As discussed below, Plaintiff cannot meet his stringent burden of proof and is not entitled 

to injunctive relief. 

1. Plaintiff does not have a clear legal right to the relief requested. 

a. The First District’s holding in Trotti I is controlling and directly forecloses 
Plaintiff’s claims. 
 

Most significantly, Plaintiff’s request for injunctive relief should be denied because 

Plaintiff cannot demonstrate a likelihood of success on the merits. This Court is bound1 by the 

First District Court of Appeal’s decision in Trotti I, which directly forecloses Plaintiff’s claims in 

this case as a matter of law. 

In Trotti I, Fourth Circuit Judge Donald Moran tendered a letter of resignation to the 

Governor on March 26, 2014, stating the resignation was effective the last day of his term in 

January 2015. Id. at 642. Judge Moran then sent a second letter to the Governor clarifying that 

his specific date of resignation was to be Friday, January 2, 2015. Id. The Governor accepted 

                                                 
1 “[I]t is logical and necessary in order to preserve stability and predictability in the law that . . . 
trial courts be required to follow the holdings of higher courts—District Courts of Appeal . . . if 
the district court of the district in which the trial court is located has decided the issue, the trial 
court is bound to follow it. State v. Washington, 114 So. 3d 182, 185 (Fla. 3d DCA 2012) (citing 
Pardo v. State, 596 So. 2d 665, 666 (Fla. 1992). 
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Judge Moran’s letter of resignation on April 10, 2014. Id. The statutory qualifying period for the 

seat was set to begin at noon on April 28, 2014, and end at noon on May 2, 2014. Id. 

Meanwhile, on April 2, 2014, before the Governor accepted Judge Moran’s resignation 

and before the statutory qualifying period began, Trotti filed a Form DS–DE 9 with the Division 

of Elections indicating his intention to run for election for Group 12 (Judge Moran’s seat). Id. 

The next day, the Division acknowledged receipt of Trotti’s paperwork and listed him as an 

active candidate. Id. However, on April 25, 2014, the Division informed Trotti that Group 12 

would be filled by appointment and he should withdraw his candidacy or apply for candidacy in 

a different group. Id. 

 Upon Trotti’s petition for writ of mandamus, Judge Reynolds agreed with the Secretary 

of State, finding that the vacancy created by Judge Moran’s resignation should be filled by 

gubernatorial appointment. Id. The First District Court of Appeal affirmed. Id. In doing so, the 

First District noted that the Florida Supreme Court has provided that “when a vacancy is created 

prior to the commencement of the qualifying period, the vacancy is required to be filled by 

gubernatorial appointment.” Id. at 644 (emphasis added ) (citing Advisory Op. to the Gov. re 

Sheriff & Judicial Vacancies Due to Resignations, 928 So. 2d 1218, 1220–21 (Fla. 2006)); 

Advisory Op. to the Gov. re Judicial Vacancy Due to Resignation, 42 So. 3d 795, 797 (Fla. 2010) 

(“[W]hen a vacancy occurs in the county or circuit courts before the qualifying period for the 

seat commences, the vacancy should be filled by appointment, but once the election process 

begins, such vacancy should be filled by election”). After rejecting Trotti’s argument that 

Spector v. Glisson mandated the seat by filled by election, the First District held that the 
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vacancy2 created by Judge Moran’s resignation occurred before the candidate qualifying period, 

and therefore must be filled by gubernatorial appointment. Id. 

 Plaintiff’s current challenge to the constitutional framework governing judicial selection 

is virtually indistinguishable from his 2014 challenge. Thus, as in Trotti I, a vacancy in judicial 

office was created when the Governor accepted Judge Foster’s resignation before the 

commencement of the qualifying period. The Florida Constitution requires that vacancy to be 

filled by gubernatorial appointment. 

In challenging the Governor’s authority and obligation to make a judicial appointment 

under these circumstances, Plaintiff asks this Court to ignore the Florida Constitution, the First 

District’s binding decision in Trotti I, and the decades of jurisprudence relied upon by the First 

District. Instead, Plaintiff asks this Court to grant relief based on Spector v. Glisson—a case 

explicitly distinguished by the First District in Trotti I—and on dicta contained in concurring 

opinions to the Supreme Court’s unpublished order in Pincket v. Detzner, 2016 WL 3127704 

(June 3, 2016). No legal grounds exist to support this request. 

As to Spector, the First District concluded almost two decades ago that “the [Supreme] 

court in In re Advisory Opinion to the Governor, 600 So. 2d 460 (Fla. 1992), and the 1996 

amendment to article V, section 11(b), has limited Spector to its facts.” Pincket v. Harris, 765 

So. 2d 284, 286 (Fla. 1st DCA 2000) (Pincket I). Moreover, Plaintiff previously submitted his 

argument that Trotti I conflicts with Spector to the Supreme Court. Trotti I Petition on 

Jurisdiction at p. 5 (“This ruling is in direct conflict with Spector v. Glisson, 305 So. 2d 780 (Fla. 

1974)”) and Pet. at 4 (“The [Supreme Court] should exercise its discretionary jurisdiction 

                                                 
2 A judicial vacancy occurs when a letter of resignation is received and accepted by the 
Governor, even if the resignation, as here, has a future effective date. Trotti, 147 So. 3d at 644. 
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because the opinion rendered by the First DCA on September 17, 2014 expressly and directly 

conflicts with…Spector v. Glisson, 305 So. 2d 777 (1974)”). Despite being presented with the 

opportunity to overrule Trotti I, the Supreme Court declined to accept jurisdiction. Trotti v. 

Detzner, 157 So. 3d 1051 (Fla. 2014). 

As to the Supreme Court’s recent unpublished decision in Pincket II, Plaintiff relies on 

dicta contained in separate concurring opinions by Justices Lewis and Pariente. But those 

opinions have no precedential value. See Miller v. State, 980 So. 2d 1092, 1094 (Fla. 2d DCA 

2008) (“instruct[ing] the trial court that concurring opinions are not considered precedent” and 

that “[o]nly the written, majority opinion of an appellate court has precedential value”); Gawker 

Media, LLC v. Bollea, 170 So. 3d 125, 133 (Fla. 2d DCA 2015) (noting unpublished opinion has 

no precedential value) (citing Citizens Prop. Ins. Corp. v. Ashe, 50 So. 3d 645, 651 n.3 (Fla. 1st 

DCA 2010)). A unpublished concurring opinion Pincket II cannot be read to have overruled 

Trotti I, nor can Plaintiff rely upon dicta contained in separate unpublished concurring opinions 

to justify disregard of the First District Court of Appeal’s binding precedent. 

 Because Trotti I is controlling and directly forecloses Plaintiff’s legal arguments, Plaintiff 

has no clear legal right to the relief requested. The motion for injunctive relief should be denied. 

b. The Florida Constitution requires the vacancy created by Judge Foster’s 
resignation to be filled by gubernatorial appointment. 
 

Even if Trotti I had not squarely addressed the issues raised by Plaintiff in this case, the 

plain language of the Florida Constitution, and the binding precedent interpreting it, requires the 

Governor to fill the vacancy created by Judge Foster’s resignation.  

The Florida Constitution provides that a vacancy in office shall occur upon, among other 

circumstances, the “resignation of the incumbent.” Art. X, § 3, Fla. Const. When a letter of 

resignation is tendered with a future effective date, the vacancy in judicial office occurs on the 
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date the resignation is accepted by the governor. See In re Advisory Opinion to the Governor, 

600 So. 2d 460 (Fla. 1992) (concluding that when a letter of resignation to be effective at later 

date is received from a judge and accepted by the governor, a vacancy in that office occurs and 

actuates the process to fill it by appointment); Advisory Opinion to Governor re Sheriff And 

Judicial Vacancies Due To Resignations, 928 So. 2d 1218 (Fla. 2006) (holding that a judge’s 

resignation accepted by the governor before the start of the candidate qualifying period and 

effective at a future date after the qualifying period created a vacancy to be filled by appointment 

rather than election); accord Trotti, 147 So. 3d 641 at 644 (“A judicial vacancy occurs when a 

letter of resignation is received and accepted by the Governor, even if the resignation has a future 

effective date”). 

Upon the occurrence of a vacancy in judicial office, the Florida Constitution 

unambiguously mandates: 

The governor shall fill each vacancy on a circuit court ... by appointing for a term 
ending on the first Tuesday after the first Monday in January of the year following 
the next primary and general election occurring at least one year after the date of 
appointment.... An election shall be held to fill that judicial office for the term of 
the office beginning at the end of the appointed term. 

  
Art. V, § 11(b), Fla. Const. (emphasis supplied). The Governor’s authority and obligation to 

appoint under Article V, section 11(b) is nondiscretionary. The Constitution does not state, for 

example, that the Governor shall fill each vacancy “when an unreasonable vacancy is scheduled 

to occur for such a length that the business of the state necessitates the appointment.” Plaintiff’s 

Mot. at ¶ 19. Instead, the Governor’s duty to appoint yields to only one exception: when the 

election process has commenced3 prior to the vacancy occurring. See, e.g., Judicial Vacancy Due 

                                                 
3 The “election process” is deemed to commence at the start of the candidate qualifying period 
for judicial office. Appointment or Election of Judges (2008), 983 So. 2d at 528-30. 
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to Resignation, 42 So. 3d 795, 797 (Fla. 2010); Appointment or Election of Judges (2008), 983 So. 

2d 526, 528-30 (Fla. 2008); Appointment or Election of Judges (2002), 824 So. 2d 132, 135 (Fla. 

2002).  

The Florida Constitution also requires judicial nominating commissions to certify its 

nominations to the Governor within thirty days from the occurrence of the vacancy. Art. V, § 

11(c), Fla. Const. (“The nominations shall be made within thirty days from the occurrence of a 

vacancy unless the period is extended by the governor for a time not to exceed thirty days. The 

governor shall make the appointment within sixty days after the nominations have been certified 

to the governor”). The constitutional provisions applicable to the judicial nominating 

commission are similarly nondiscretionary. 

Although the constitutional language is clear, and this Court need not go any further, a 

review of the amendments to Article V is also instructive. In 1996, the electorate voted to amend 

Article V, section 11(b), to provide that appointed judges serve a term “ending on the first 

Tuesday after the first Monday in January of the year following the general election occurring at 

least one year after the date of the appointment.” This amendment extended the length of 

gubernatorial appointments from the end of the term of a vacating officer. The amendment, 

enacted to address the “difficulties with appointing qualified individuals to serve relatively 

briefly on the circuit bench,” was “intended to provide the governor with the authority to 

appoint” even “when an election is scheduled within the foreseeable future.” Pincket, 765 So. 2d 

at 288. Thus, filling a vacancy by appointment, even when an election is imminent, was not only 

specifically contemplated and approved by the voters, it is mandated by Article V of the Florida 

Constitution. 
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Here, the undisputed facts establish that Judge Foster’s resignation was tendered and 

accepted by the Governor before the election process commenced at the beginning of the 

candidate qualifying period. The Governor is therefore constitutionally authorized and obligated 

to fill the vacancy by appointment, and the Secretary of State is prohibited from qualifying 

candidates for a judicial seat that will not be filled by election. Because Plaintiff’s arguments are 

contrary to the language of the Florida Constitution and well-established precedent, he cannot 

demonstrate a likelihood of success on the merits. Plaintiff’s motion for injunctive relief against 

the Governor and Secretary of State should be denied. 

2. Public interest considerations do not support injunctive relief. 

Plaintiff’s Motion should also be denied because injunctive relief would disserve the 

public interest. Courts routinely deny requests for injunctive relief where the public interest will 

not be served. See, e.g., DiChristopher v. Bd. of County Com’rs, 908 So. 2d 492, 497 (Fla. 5th 

DCA 2005) (injunction denied where public interest was not well served); Stanberry v. Escambia 

County, 813 So. 2d 278, 280 (Fla. 1st DCA 2002) (same). 

In addition to being required by law, the actions taken by the Governor and Secretary of 

State here are consistent with the recognized public policy of avoiding vacancies in office 

whenever possible. See In re Advisory Opinion to the Governor, 600 So. 2d 460, 462 (Fla. 1992). 

In fact, as Judge Foster did here, “[j]udges are encouraged to and do submit their resignations, to 

be effective in the future, at a time that permits the process to proceed in an orderly manner and 

keep the position filled.” Id., see also Pleus v. Crist, 14 So. 3d 941, 946 (Fla. 2009) (“We are 

confident that the framers of article V intended that the nominating and appointment process 

would be conducted in such a way as to avoid or at least minimize the time that vacancies exist”) 

(quoting In re Advisory Opinion to the Governor (Judicial Vacancies), 600 So. 2d at 462).  
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In contrast, the approach advocated by Plaintiff in this case would disserve the public 

interest. Plaintiff asks this Court to disregard the bright-line rules established by text and 

precedent in favor of a subjective analysis based on “constitutional balancing,” his perception of 

the “unreasonableness” of a vacancy, and whether the “business of the state” requires an 

appointment. Plaintiff’s Mot. at ¶ 19. But the Florida Supreme Court has rejected the application 

of subjective, fact-dependent standards in this area of law. See Appointment or Election of 

Judges (2008), 983 So. 2d at 530 (rejecting application of “variable factors” because “new facts 

could arise during every election year); see also id. (“The determination of constitutional 

provisions should not vary based upon fluctuations of the individual ‘election process’ for a 

given year.”) 

Plaintiff’s subjective, standardless approach would also create confusion for judicial 

officers seeking to resign, candidates seeking to run for judicial office, governors tasked with 

appointing judicial candidates, judicial nominating commissions responsible for nominating 

candidates for appointment, elections officials responsible for overseeing candidate qualification, 

and judicial panels tasked with reviewing the actions of all the foregoing actors. 

For any or all of these reasons, public interest considerations do not favor injunctive 

relief. Plaintiff’s motion for injunctive relief should be denied. 

Conclusion 

 Plaintiff cannot meet the stringent requirements for entitlement to temporary injunctive 

relief. Binding precedent conclusively establishes that Plaintiff has no legal right to the relief 

requested and the public interest would not be served by the requested injunction. Plaintiff’s 

Motion for Emergency Injunctive Relief should be denied. 
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/s/ Daniel E. Nordby__________ 
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DAVID A. FUGETT (FBN 835935) 
General Counsel 
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 
IN AND FOR LEON COUNTY, FLORIDA 

 
DAVID P. TROTTI, an individual,  
 
 Plaintiff,  
 
vs.         Case No.: 37-2018-CA-1039 
        Civil Division 
RICK SCOTT, Governor of the State of Florida, 
in his official capacity; 
KEN DETZNER, Secretary of the State of Florida, 
in his official capacity. 
 
 Defendants.  
________________________________________/ 
         

DEFENDANTS’ RESPONSE IN OPPOSITION TO  
PLAINTIFFS’ MOTION TO VACATE AUTOMATIC STAY 

 
 Defendants oppose Plaintiff’s Motion to Vacate the Automatic Stay, as it fails to satisfy 

the legal standard for granting this extraordinary relief:  

1. On June 6, 2018, this Court entered its Order granting Plaintiff’s Motion for Injunctive 

Relief. 

2.  That same day, Defendants filed their Notice of Appeal of the Order Granting the 

Injunction. Under Florida Rule of Appellate Procedure 9.310(b)(2), the timely filing of a notice 

of appeal by a public officer “shall automatically operate as a stay pending review.” The stay 

“shall remain in effect during the pendency of all review proceedings in Florida courts until a 

mandate issues, or unless otherwise modified or vacated.” Fla. R. App. P. 310(e). 

3. Also that same day, Plaintiff filed a Motion to Vacate the Automatic Stay. See Fla. R. 

App. P. 9.310(b)(2). In his motion, Plaintiff requests this Court vacate the automatic stay, 

claiming Plaintiff is likely to succeed on the merits and would be subject to irreparable harm if 

Filing # 73316470 E-Filed 06/08/2018 03:46:56 PM
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the stay remains in place. Plaintiff further argues the “equities are overwhelmingly tilted against 

maintaining the stay…” 

4. During the pendency of the instant case, Plaintiff also filed a Verified Petition for Ex 

Parte Injunctive Relief in the Fourth Judicial Circuit against the Judicial Nominating 

Commission for the Fourth Judicial Circuit and Patrick J. Kilbane, Jr., the chair, seeking an 

injunction enjoining the Judicial Nominating Commission from accepting applications, 

interviewing candidates and selecting or submitting to the Governor the names of lawyers for 

appointment to the judicial vacancy created by the resignation of Judge Foster. See Trotti v. 

Kilbane et al., Case No. 16-2018-CA-3060 (Fla. Cir. Ct. May 17, 2018). On May 17, 2018, 

Fourth Circuit Judge Waddell Wallace, III, entered an “Order Denying Petition for Injunctive 

Relief.” Presented with the same issue of law raised in this case, Judge Wallace noted both that 

he could not ignore the binding precedent of the First District’s decision in Trotti I and that 

concurring opinions are not considered precedent. Id. As a result, Judge Wallace denied the relief 

requested by Plaintiff. 

5.  Despite Judge Wallace’s order, Plaintiff has served Chair Kilbane and the Fourth Circuit 

JNC with a copy of this Court’s Order granting injunctive relief. 

6.  For the following reasons, this Court should deny Plaintiff’s request. 

Standard for Vacating Stay 

The Florida Supreme Court has recognized two principal considerations that the lower 

court must take into account when determining whether to vacate a stay pending appellate 

review: (1) the likelihood of irreparable harm in the absence of a stay; and (2) the likelihood of 

success on the merits by the party seeking to maintain the stay. Mitchell v. State, 911 So. 2d 

1211, 1219 (Fla. 2005). In assessing these factors, courts have repeatedly cautioned that an 
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automatic stay “should be vacated only under the most compelling circumstances.” Dep’t of 

Envtl. Prot. v. Pringle, 707 So. 2d 387, 390 (Fla. 1st DCA 1998), underlying injunction 

subsequently quashed, 743 So. 2d 1189 (Fla. 1st DCA 1998) (quoting St. Lucie Cty. v. N. Palm 

Dev. Corp., 444 So. 2d 1133, 1135 (Fla. 4th DCA 1984)). This is because “the automatic stay 

provision in rule 9.310(b)(2) was founded in judicial deference to governmental decisions.” 

Order Reinstating Automatic Stay, Fla. Fish & Wildlife Conservation Comm’n v. Daws, Case 

No. 1D16-4839 (Fla. 1st DCA Oct. 6, 2017). Such deference stems from “the fact that planning-

level decisions are made in the public interest and should be accorded a commensurate degree of 

deference and that any adverse consequences realized from proceeding under an erroneous 

judgment harm the public generally.” St. Lucie ,444 So. 2d 1135. Considering this policy 

rationale and built-in deference, an automatic stay will be vacated only when “the equities are 

overwhelmingly tilted against maintaining the stay.” Tampa Sports Auth. v. Johnston, 914 So. 2d 

1076, 1084 (Fla. 2d DCA 2005). Moreover, any party seeking to vacate the automatic stay must 

establish an evidentiary basis for the existence of the asserted compelling circumstances. Pringle, 

707 So. 2d at 390; see also St. Lucie Cty., 444 So. 2d at 1135.  

Under this rigorous standard, Plaintiff cannot meet his burden to demonstrate the stay 

should be vacated. 

Argument 

I. Defendants are likely to succeed on appeal. 

While this factor mirrors the first criterion applied by this Court in granting Plaintiff’s 

request for injunctive relief, in the context of the rigorous standard for vacating the automatic 

stay afforded to public bodies, Plaintiffs cannot meet the requisite showing. That is because this 

Court’s June 6, 2018 Order, besides conflicting with the controlling precedent of Trotti v. 
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Detzner, 147 So. 3d 641 (Fla. 1st DCA 2014) (Trotti I), imposed remedies that exceed the 

parameters of judicial authority. Specifically, this Court’s Order granting Plaintiff’s request for 

injunctive relief: (1) purports to order the Governor to suspend the actions of the Fourth Circuit 

Judicial Nominating Commission, a non-party to this case who the Plaintiff unsuccessfully 

sought to enjoin in a separate action in Duval County; (2) prohibits the Governor from 

“accepting any nominees” from the JNC, rather than simply prohibiting the Governor from 

making an appointment to the seat (as Plaintiff sought in his Motion for Injunctive Relief); and 

(3) directs the Secretary of State to “not remove Plaintiff from the ballot and as a qualified 

candidate” without ordering the opening of a candidate qualifying period for the Group 6 judicial 

seat, effectively pronouncing Plaintiff’s entitlement to the position of circuit judge without 

election, gubernatorial appointment, or even the payment of the candidate qualifying fee.  

As a result, Defendants are likely to prevail on an appeal of this Court’s order granting 

injunctive relief. This Court should therefore decline to lift the automatic stay. See, e.g., Order 

Reinstating Automatic Stay, Fla. Dep’t of Health v. Redner, Case No. 1D18-1505 (Fla. 1st DCA 

May 1, 2018) (reinstating automatic stay because plaintiff had not “sufficiently demonstrated a 

likelihood of success on the merits as required to justify” the lifting of the Department’s 

automatic stay). 

As argued1 in response to Plaintiff’s Motion for Temporary Injunctive relief, Defendants 

are also likely to prevail on the appeal because this Court is bound by the First District Court of 

Appeal’s decision in Trotti I, which directly forecloses Plaintiff’s claims in this case as a matter 

of law. Contrary to this Court’s Order, the concurring opinions of Justice Pariente and Justice 

                                                 
1 In the interest of judicial economy, Defendants will not restate their entire argument in this 
pleading but instead incorporate by reference the arguments made in their May 15, 2018 
Response in Opposition to Plaintiff’s Motion for Injunctive Relief. 
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Lewis to the Florida Supreme Court’s unpublished opinion in Pincket v. Detzner, 2016 WL 

3127704 (June 3, 2016) do not control this case. Nor can this Court ignore binding precedent in 

favor of non-binding concurring opinions. See Order Denying Petition for Injunctive Relief, 

Trotti v. Kilbane et al., Case No. 16-2018-CA-3060 (Fla. Cir. Ct. May 17, 2018) (citing Miller v. 

State, 980 So. 2d 1092, 1094 (Fla. 2d DCA 2008) (“We instruct the trial court that concurring 

opinions are not considered precedent . . . . And, because the district courts of appeal in Florida 

are intended to be courts of final appellate jurisdiction, the opinion of a district court is binding 

on all trial courts in the State.” (citations omitted)). 

Moreover, Plaintiff previously submitted his argument that Trotti I conflicts with Spector 

to the Supreme Court. Trotti I Petition on Jurisdiction at p. 5 (“This ruling is in direct conflict 

with Spector v. Glisson, 305 So. 2d 780 (Fla. 1974)”) and Pet. at 4 (“The [Supreme Court] 

should exercise its discretionary jurisdiction because the opinion rendered by the First DCA on 

September 17, 2014 expressly and directly conflicts with…Spector v. Glisson, 305 So. 2d 777 

(1974)”). Despite being presented with the opportunity to overrule Trotti I, the Supreme Court 

declined to accept jurisdiction. Trotti v. Detzner, 157 So. 3d 1051 (Fla. 2014). 

Especially considering this precise issue was already presented to Florida’s First District 

Court of Appeal by the same Plaintiff only four years ago, it is likely the First District will 

decide this case consistently. As such, consideration of this factor counsels against vacating the 

automatic stay. 

a. Trotti should not obtain a position in the judiciary by orchestrated default. 
 

Next, Defendants are likely to prevail on an appeal of this Court’s Order granting 

Plaintiff’s request for injunctive relief because the effect of the Court’s Order is to require the 

Department to qualify Plaintiff for and potentially propel him into elected office by default. 
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There is no authority for this Court to waive Florida’s election laws on Plaintiff’s behalf, and 

therefore the Order cannot stand. See, e.g., Bittel v. Scott, et. al., Case No, 17-CA-002301 (Fla. 

Cir. Ct. Dec. 15, 2017) (noting the court lacked jurisdiction to mandate earlier special elections 

as there is no provision for waiver of statutory election requirements). 

This Court’s June 6, 2018, Order states the Secretary of State “shall not remove Plaintiff 

David P. Trotti from the ballot” and also states the Secretary of State shall not remove Plaintiff 

from its public webpage announcing the Plaintiff has qualified as a candidate for Group 6. The 

Court’s remedy fails to take into account the entirety of election law requirements. For example, 

Florida law requires candidates for judicial office to either qualify via the “petition method” or 

pay a qualifying fee, which is then required to be forwarded for deposit in the Election 

Commission Trust Fund. See §§ 105.031(3), 105.035 Fla. Stat. Plaintiff has not provided this fee 

because the Division returned Plaintiff’s check upon recognition of its error of accepting the 

check in the first instance. See Transcript of 5.16.18 Hearing, p. 10 line 4-6. In addition, the 

Division was required to submit the names of all duly qualified judicial candidates to the 

Supervisor of Elections by May 11, 2018. See § 105.031(3), Fla. Stat. Finally, it is the local 

Supervisors of Elections that prepare ballots—not the Secretary of State—and the Supervisors of 

Elections for the counties comprising the Fourth Judicial Circuit are not parties to this action. 

Even if the Order is read to require the Department of State to take every action necessary 

to properly qualify Plaintiff as a candidate for judicial office, it is still legally insufficient. There 

is no precedent that would allow this Court to grant Plaintiff a judicial position through his post-

hoc orchestration of an unopposed election by litigation, even if Plaintiff were to prevail on the 

merits of his claim. To the contrary, when a similar issue was considered by the Supreme Court 

in 2016, the remedy ordered by the Court was to “reinstate the election” for the judicial office 
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and to “accept candidates seeking to qualify for [the] judicial office” during a new and separate 

week-long qualifying period. See Lerman v. Scott, SC16-783, 2016 WL 3127708, at *1 (Fla. 

June 3, 2016). The remedy in Lerman was consistent with the Supreme Court’s prior precedent 

that, when a position is to be filled by election, “the people should have the available opportunity 

to select their public officer from a multiple choice of candidates.” Treiman, 342 So. 2d at 975 

(quoting Hurt v. Naples, 299 So. 2d 17, 21 (Fla. 1974) ([w]idening the field of candidates is the 

rule, not the exception)). 

In light of the binding decision issued in Trotti I, it is no surprise that other potential 

candidates for the Fourth Judicial Circuit, Group 6, did not attempt to qualify for a judicial seat 

that the Division of Elections had acknowledged would be filled by appointment and that the 

Fourth Circuit Judicial Nominating Commission had already begun the process of filling by 

gubernatorial appointment. And those who may have otherwise attempted to qualify should not 

be punished for relying on the law. Artz ex rel. Artz v. City of Tampa, 102 So. 3d 747, 751 (Fla. 

2d DCA 2012) (the law does not require a party to take action that would be futile). 

b. This Court’s Order interferes with the legal obligations of a non-party. 

“It is axiomatic that a trial court may not issue an injunction that interferes with the rights 

of those who are not parties to the action.” Trans Health Mgmt. Inc. v. Nunziata, 159 So. 3d 850, 

857 (Fla. 2d DCA 2014); see also In re Guardianship of Shell, 978 So. 2d 885, 891 (Fla. 2d 

DCA 2008) (“As a general rule, a trial court may not enter an injunction against an entity that is 

not a party to the action at issue.”) (citing Leighton v. First Universal Lending, LLC, 925 So.2d 

462, 464 (Fla. 4th DCA 2006) and Fontainebleau Hotel Corp. v. City of Miami Beach, 172 So.2d 

255, 256 (Fla. 3d DCA 1965)); see also S. Dade Farms, Inc. v. Peters, 88 So. 2d 891 (Fla. 1956) 

(Where six tenants were not parties to injunction proceeding by other tenant against landlord, 

court had no power to adjudicate validity of the leases to the six, nor the rights of the six tenants 
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under them). This is true even when one of the parties to the action has partial “control” over the 

nonparties sought to be enjoined. Id. at 858. 

Here, this Court has ordered the Governor to “suspend all of the Fourth Judicial Circuit’s 

Judicial Nominating Commission’s activities Chaired by Patrick J. Kilbane, Jr. and duties as 

requested in his letter to the Commission on April 23, 2018.” But the Judicial Nominating 

Commission has a constitutional obligation to make nominations under Article V, section 11, of 

the Florida Constitution. This Court’s Order therefore interferes improperly with the legal 

obligations of a non-party to this proceeding. 

Although the Judicial Nominating Commission is a non-party to this case, it was named 

by the Plaintiff as a defendant in a separate case filed last month in the Fourth Judicial Circuit. In 

that case, Fourth Circuit Judge Waddell Wallace rejected Plaintiff’s request to enjoin the Judicial 

Nominating Commission from proceeding with the nominating process. This Court is without 

jurisdiction to modify the Fourth Circuit’s order, and should not order relief inconsistent with 

that ordered by a sister court. See Lazar v. Lindsey, 510 So. 2d 981, 982 (Fla. 4th DCA 1987) 

(noting the Circuit Court of the Fifteenth Judicial Circuit should not have exercised jurisdiction 

and entered an order modifying an earlier order entered by the Circuit Court of the Eleventh 

Judicial Circuit).  

II. Appellee has failed to establish irreparable harm or an evidentiary basis 
to vacate the automatic stay. 

 
This Court should also decline Plaintiff’s request to vacate the automatic stay because he 

has not established an evidentiary basis for the existing of “compelling circumstances” or the 

likelihood of irreparable harm justifying his request. And it is Plaintiff’s burden to present the 

requisite evidence. Pringle, 707 So. 2d at 390. 
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Specifically, Plaintiff has provided no evidence of harm—compelling, irreparable, or 

otherwise—that would be caused by Judicial Nominating Commission’s consideration of 

applicants and nomination of qualified candidates to the Governor. Similarly, Plaintiff has 

provided no evidence of legal harm that would be caused if the Secretary of State does not 

include his name on a website. Courts have used the term “compelling circumstances” in a 

variety of contexts, to mean a substantial or extreme hardship. See Phillips v. General American 

Life Insurance Co., 652 So. 2d 1144, 1145 (Ala. 1994) (compelling circumstances means 

extreme hardship or injustice); American National Bank and Trust Co. v. International Seafoods 

Inc., 735 So. 2d 747, 754 (Ala. 1987) (compelling circumstances means more than mere 

hardship); Herbert v. Smith, 230 A.2d 235 (Conn. 1967) (compelling circumstances means 

substantial, irreparable injury, actual serious hardship); Fantle v. Fantle, 782 A.2d 377 (Md. 

App. 2001) (compelling circumstances means extreme hardship); Kiamesha Concord Inc. v. 

Greenman, 29 A.D.2d 904, 287 N.Y.S.2d 972 (N.Y. App. 1968) (compelling circumstances 

means great hardship); Kiagues v. Maintenance Engineering Inc., 643 N.W.2d 45 (N.D. 2002) 

(compelling circumstances means extraordinary circumstances, unusual hardship); Appeal of 

Riccardi, 142 A.2d 289, 291 (Penn. 1958) (compelling circumstances means substantial 

hardship); Summa Corp. v. Lancer Industries, 559 P.2d 544, 546 (Utah 1977) (compelling 

circumstances means great hardship). Although Plaintiff claims he will be individually harmed if 

the automatic stay is maintained, the evidence before this Court does not support his claim. 

III. The balance of all relevant factors weighs in favor of maintaining the 
automatic stay to maintain the status quo pending the appellate process. 

 
As stated above, the Florida Supreme Court’s precedent requires automatic stays “should 

be vacated only under the most compelling circumstances.” This case, when considering the 

balance of equities, does not rise to those circumstances. The purpose of the automatic stay is to 
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preserve the legal status quo as it exists now. See, e.g., Perez v. Perez, 769 So. 2d 389, 391, fn 4 

(Fla. 3d DCA 1999). The status quo, in light of Trotti I, was that the seat vacated by Judge Foster 

would be filled by judicial appointment. While Plaintiff clearly hopes to change the law through 

this proceeding, his personal preferences are not superior to the public equities in favor of 

maintaining the stay. And the public equities are compelling. Maintaining the stay will prevent 

the confusion associated with the Department of State’s obligations as to fulfilling election 

requirements not addressed by this Court’s Order. Maintaining the status quo is also consistent 

with Florida’s jurisprudential doctrine that intermediate appellate court decisions should be 

adhered to in the absence of Florida Supreme Court precedent to the contrary. Maintaining the 

status quo further ensures that if the seat is ultimately required to be filled by election, Plaintiff 

will not obtain it by default, but instead, the voters of the Fourth Judicial Circuit will have their 

voices heard. 

The effect of this Court’s injunction is to prevent Defendants and the Fourth Circuit 

Judicial Nominating Commission from carrying out their constitutional obligations as 

commanded by the plain language of the Florida Constitution and confirmed by the First District 

in Trotti I. The effect of maintaining the stay will be to permit fulfillment of those obligations, 

until and unless Trotti I is overturned. 

Finally, should this Court grant Plaintiff’s Motion to Vacate the Automatic Stay, 

Defendants respectfully request that the Court’s order include a seven-day delay in its effective 

date to permit appellate review. 

CONCLUSION 

Plaintiff’s Motion to Vacate the Automatic Stay should be denied. 
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Respectfully submitted, 

/s/ Daniel E. Nordby__________ 
DANIEL E. NORDBY (FBN 14588) 
General Counsel  
MEREDITH L. SASSO (FBN 58189) 
Chief Deputy General Counsel 
EXECUTIVE OFFICE OF THE GOVERNOR 
The Capitol, PL-05 
Tallahassee, Florida 32399-0001 
(850) 717-9310 
Daniel.Nordby@eog.myflorida.com 
Meredith.Sasso@eog.myflorida.com 
 
Counsel for Governor Scott 

/s/ David A. Fugett  __ 
DAVID A. FUGETT (FBN 835935) 
General Counsel 
JESSE DYER (FBN 0114593) 
Assistant General Counsel 
FLORIDA DEPARTMENT OF STATE 
R.A. Gray Building, Suite 100 
500 South Bronough Street 
Tallahassee, Florida 32399-0250 
Phone: (850) 245-6536 
Fax: (850) 245-6127 
david.fugett@dos.myflorida.com 
jesse.dyer@dos.myflorida.com 
 
Counsel for the Secretary of State 
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  I HEREBY CERTIFY that on June 8, 2018, a true copy of the foregoing has been filed 

electronically with the Clerk of Court through the Florida Courts eFiling Portal, which serves a 

copy via email to the following counsel of record: 

Nick James 
2980 Hartley Road 
Jacksonville, Florida 32257 
nick@nickjameslaw.com 
 
Robert Slama 
6817 Southpoint Parkway, Suite 2504 
Jacksonville, Florida 32216 
support@RobertJSlamaPA.com 
 
David Trotti 
1542 Glengarry Road 
Jacksonville, Florida 32207 
david@dptrottilaw.com 

 
/s/ Daniel E. Nordby   
Attorney 
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DISTRICT COURT OF APPEAL, FIRST DISTRICT
2000 Drayton Drive

Tallahassee, Florida 32399-0950
Telephone No. (850)488-6151

June 18, 2018

CASE NO.: 1D18-2387
L.T. No.: 37-2018-CA-1039

Rick Scott, in his official capacity as 
Governor of the State of Florida, et 
al.

v. David P. Trotti, an individual

Appellant / Petitioner(s), Appellee / Respondent(s)

BY ORDER OF THE COURT:

Upon consideration of Appellants’ motion for review filed on June 11, 2018, and Appellee’s 
response thereto, the circuit court’s June 11, 2018, order granting motion to vacate stay is 
quashed.  The stay provided for by Florida Rule of Appellate Procedure 9.310(b)(2) shall 
remain in effect pending final disposition of the merits of this appeal.

Appellee’s suggestion for certification of appeal to Florida Supreme Court, filed June 8, 
2018, is denied.     

I HEREBY CERTIFY that the foregoing is (a true copy of) the original court order. 

Served: 

Robert J. Slama
Daniel E. Nordby, GC
Meredith Sasso, AGC
David P. Trotti
Hon. Gwen Marshall, Clerk

David A. Fugett, GC
Nicholas A. James
Jesse C Dyer, AGC
Hon.  Charles W. Dodson, Judge
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IN THE DISTRICT COURT OF APPEAL 

FIRST DISTRICT OF FLORIDA 

 

RICK SCOTT, in his official  

capacity as Governor of the State  

of Florida; and KEN DETZNER, in 

his official capacity as Secretary of State, 

 

 Appellants,             Case No. 1D18-2387 

 

v.               L.T. Case No. 37-2018-CA-1039 

 

DAVID P. TROTTI,  

 

 Appellee. 

 

       / 

 

NOTICE TO INVOKE DISCRETIONARY JURISDICTION 

 

 NOTICE IS GIVEN that Appellee, David P. Trotti, invokes the discretionary 

jurisdiction of the Florida Supreme Court to review the decision of this Court 

rendered on July 26, 2018. 

 The decision is within the discretionary jurisdiction of the Florida Supreme 

Court because (1) it expressly and directly conflicts with Spector v. Glisson, 305 

So. 2d 777 (Fla. 1974), a decision of the Florida Supreme Court on the same point 

of law; (2) it expressly and directly construes a provision of Florida Constitution; 

and (3) it expressly affects a class of constitutional officers. 
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CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that a true and correct copy of the foregoing was sent 

by U.S. Mail and email to David A. Fugett (david.fugett@dos.myflorida.com) and 

Jesse Dyer (jesse.dyer@dos.myflorida.com), Florida Department of State, R.A. 

Gray Building, Suite 100, 500 South Bronough Street, Tallahassee, Florida 32399; 

Daniel E. Nordby (daniel.nordby@eog.myflorida.com) and Meredith L. Sasso 

(meredith.sasso@eog.myflorida.com), Executive Office of the Governor, The 

Capitol, PL-05, Tallahassee, Florida 32399; and Nicholas A. James 

(nick@nickjameslaw.com; nick.james@adjustmentlaw.com), Law Office of Nick 

James, 10175 Fortune Parkway, Unit 303, Jacksonville, Florida 32256, on this 26th 

day of July 2018. 

 /s/Steven L. Brannock 

STEVEN L. BRANNOCK 

Florida Bar No. 319651 

sbrannock@bhappeals.com  

JOSEPH T. EAGLETON 

Florida Bar No. 98492 

jeagleton@bhappeals.com  

PHILIP J. PADOVANO 

Florida Bar No. 157473 

ppadovano@bhappeals.com  

BRANNOCK & HUMPHRIES 

  1111 West Cass Street, Suite 200 

Tampa, Florida 33606 

Tel: (813) 223-4300 

Secondary Email: 

eservice@bhappeals.com 
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ROBERT J. SLAMA  

Florida Bar No. 919969 

support@robertjslamapa.com 

ROBERT J. SLAMA, P.A. 

6817 Southpoint Parkway, Suite 2504 

Jacksonville, Florida 32216 

Tel: (904) 296-1050 

 

DAVID P. TROTTI 

Florida Bar No. 196207 

david@dptrottilaw.com 

DAVID P. TROTTI, P.A. 

1542 Glengarry Road 

Jacksonville, Florida 32207 

Tel: (904) 399-1616 

 

Attorneys for Appellee 
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IN THE SUPREME COURT OF FLORIDA 

 

DAVID P. TROTTI, 

 

 Petitioner,      Case No. SC18-1217 

 

v.        L.T. Case No. 1D18-2387 

 

RICK SCOTT, in his official  

capacity as Governor of the State  

of Florida; and KEN DETZNER, in 

his official capacity as Secretary of State, 

 

 Respondents. 

 

       / 

 

PETITIONER’S EMERGENCY MOTION TO STAY 

 

 Petitioner, David P. Trotti, respectfully asks this Court to stay the issuance 

of the First District Court of Appeal’s mandate, pending resolution of Mr. Trotti’s 

petition to invoke this Court’s discretionary jurisdiction and, if jurisdiction is 

granted, pending a final resolution of the case in this Court.  An order granting this 

motion would amount to nothing more than a continuation of the constitutional 

stay writ this Court previously granted on July 12, 2018, in case number SC18-

1012.   

The purpose of that writ was to prevent the Governor from filling the 

judicial seat at issue through an appointment, prior to this Court’s ability to 

exercise its jurisdiction to resolve the constitutional question that has now been 

adjudicated by the First District regarding whether the seat should instead be filled 

Filing # 75600943 E-Filed 07/27/2018 10:35:17 AM
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by an election.  The need for a stay could not be more urgent—within hours of the 

First District’s opinion, Governor Scott publicly announced his intention to make 

an appointment as soon as the First District’s decision becomes final through 

issuance of the mandate.  See A.G. Gancarski, Rick Scott Provisionally Picks 

Lester Bass for 4th Circuit Judgeship, Florida Politics, 

http://floridapolitics.com/archives/269956-rick-scott-taps-lester-bass-for-4th-

circuit-judgeship; David Cawton, Gov. Scott Names Duval County Judge Lester 

Bass to Fill 4th Judicial Circuit Court Seat, Jacksonville Daily Record, 

https://www.jaxdailyrecord.com/article/gov-scott-names-duval-county-judge-

lester-bass-to-fill-4th-judicial-circuit-court-seat.  Mr. Trotti has done everything in 

his power to prevent that from happening, immediately invoking this Court’s 

jurisdiction the same day the First District issued its opinion and immediately 

filing his jurisdictional brief.1   

A stay of the First District’s mandate is essential to maintain the status quo 

and to ensure that this Court has an opportunity to meaningfully resolve the issue.  

See State ex rel. Price v. McCord, 380 So. 2d 1037, 1039 (Fla. 1980) (holding that 

a stay should be granted when there is a likelihood of success and irremediable 

                                                           
1  Because the notice to invoke must be transmitted from the First District to this 

Court, and because this Court cannot accept any filings until it has completed its 

administrative process to set up the case and assign a case number, Mr. Trotti 

could not possibly have prepared and filed the jurisdictional brief or this motion to 

stay any sooner.   
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harm in the absence of a stay); Hirsch v. Hirsch, 309 So. 2d 47, 50 (Fla. 3d DCA 

1975) (explaining that the purpose and function of a stay is to preserve the status 

quo).  Although the “preferred practice” for seeking a stay of the mandate is to ask 

the district court first, a motion for stay may also be filed in this Court, especially 

where this Court is equally well-positioned to evaluate the likelihood of accepting 

jurisdiction.  State v. Roberts, 661 So. 2d 821, 822 (Fla. 1995).  Given this Court’s 

familiarity with this case and its inherent determination in case number SC18-1012 

that it was likely to have jurisdiction to review the First District’s decision, judicial 

economy and time-sensitivity (in this expedited proceeding) both countenance 

filing the motion directly in this Court.  See Fla. R. App. P. 9.310, Cmte. Notes 

(1977 Amd.) (noting that the Court has the constitutional power to issue a stay 

after its jurisdiction has been invoked).  

This case easily satisfies the elements for a stay.  First, as explained in Mr. 

Trotti’s contemporaneously filed jurisdictional brief, this Court has jurisdiction 

under Article V, Section 3(b)(3), of the Florida Constitution to review the First 

District’s underlying decision.  That decision reaffirms the First District’s prior 

holding in Trotti v. Detzner (Trotti I), 147 So. 3d 641 (Fla. 1st DCA 2014), and 

concludes that “allowing for the immediate appointment to fill [the judicial] seat 

respects the language of the Florida Constitution.”  Scott v. Trotti, Case No. 1D18-

2387, slip op. at 9 (Fla. 1st DCA July 26, 2018).  Accordingly, the decision 
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expressly construes the Florida Constitution.  It also expressly affects a class of 

constitutional officers (judges) and expressly and directly conflicts with Spector v. 

Glisson, 305 So. 2d 777 (Fla. 1974)—as a majority of this Court previously 

decided in Pincket v. Detzner, No. SC 16-768, 2016 WL 3127704 (Fla. June 3, 

2016). 

Second, this Court is likely to reverse the First District.  In Pincket, a 

majority of this Court expressed its disagreement with Trotti I, condemned the 

practice of creating an artificial judicial vacancy of the kind at issue here, stated 

that Spector requires a different result, and explained that “[t]he personal 

preferences of individual judges . . . should not be the basis for determining 

whether a vacancy exists that can either be filled by election or appointment.”  

Pincket, 2016 WL 3127704, at *2 (Pariente, J., concurring in result).  The opinion 

below now doubles-down on Trotti I and makes clear that the First District has no 

intention of changing its approach absent further intervention by this Court.   

Finally, irreparable harm will no doubt occur in the absence of a stay.  This 

Court already found as much when it granted the petition for issuance of a 

constitutional writ in case number SC18-1012.  The petition in that proceeding 

detailed the harm (which had previously been found by the trial court) at some 

length.  Without belaboring the point, it is obvious that if a stay is not issued, the 

Governor will be empowered to make an appointment before this Court can decide 
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whether the Florida Constitution authorizes him to do so.  Indeed, the Governor 

has publicly said he plans to do exactly that. 

 For these reasons, this Court should enter an order granting this motion, 

extending the constitutional stay writ, and prohibiting an appointment (as ordered 

by the trial court’s injunction) pending this Court’s final disposition of the case. 

CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that a true and correct copy of the foregoing was sent 

by email to David A. Fugett (david.fuggett@dos.myflorida.com) and Jesse Dyer 

(jesse.dyer@dos.myflorida.com), Florida Department of State, R.A. Gray 

Building, Suite 100, 500 South Bronough Street, Tallahassee, Florida 32399; 

Daniel E. Nordby (daniel.nordby@eog.myflorida.com) and Meredith L. Sasso 

(meredith.sasso@eog.myflorida.com), Executive Office of the Governor, The 

Capitol, PL-05, Tallahassee, Florida 32399; and Nicholas A. James 

(nick@nickjameslaw.com; nick.james@adjustmentlaw.com), Law Office of Nick 

James, 10175 Fortune Parkway, Unit 303, Jacksonville, Florida 32256, on this 27th 

day of July 2018. 

 /s/Philip J. Padovano 

PHILIP J. PADOVANO 

Florida Bar No. 157473 

ppadovano@bhappeals.com 

JOSEPH T. EAGLETON 

Florida Bar No. 98492 

jeagleton@bhappeals.com  

212

mailto:david.fuggett@dos.myflorida.com
mailto:jesse.dyer@dos.myflorida.com
mailto:daniel.nordby@eog.myflorida.com
mailto:meredith.sasso@eog.myflorida.com
mailto:nick@nickjameslaw.com
mailto:nick.james@adjustmentlaw.com
mailto:ppadovano@bhappeals.com
mailto:jeagleton@bhappeals.com


6 
 

BRANNOCK & HUMPHRIES 

 1111 West Cass Street, Suite 200 

Tampa, Florida 33606 

Tel: (813) 223-4300 

Fax: (813) 262-0604 

Secondary Email: 

eservice@bhappeals.com 
 

ROBERT J. SLAMA  

Florida Bar No. 919969 

support@robertjslamapa.com 

ROBERT J. SLAMA, P.A. 

6817 Southpoint Parkway, Suite 2504 

Jacksonville, Florida 32216 

Tel: (904) 296-1050 
 

DAVID P. TROTTI 

Florida Bar No. 196207 

david@dptrottilaw.com 

DAVID P. TROTTI, P.A. 

1542 Glengarry Road 

Jacksonville, Florida 32207 

Tel: (904) 399-1616 

 

Attorneys for Petitioner 

 

 

213

mailto:eservice@bhappeals.com
mailto:support@robertjslamapa.com
mailto:david@dptrottilaw.com


IN THE SUPREME COURT OF FLORIDA  

 

 CASE NO. SC18-1217 

 L.T. CASE NO.: 1D18-2387; 37 2018 CA 001039 

                     

 

DAVID P. TROTTI, 

 

Petitioner, 

 

v. 

 

HONORABLE RICK SCOTT, in his official capacity as  

Governor of the State of Florida; and KEN DETZNER,  

in his official capacity as Secretary of State of the State of Florida, 

 

Respondents. 

                    

 

RESPONSE IN OPPOSITION TO  

PETITIONER’S EMERGENCY MOTION TO STAY 

                    

 

DANIEL E. NORDBY (FBN 14588) 

General Counsel  

MEREDITH L. SASSO (FBN 58189) 
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INTRODUCTION AND SUMMARY OF ARGUMENT 

 

Only last month, the Petitioner asked this Court to exercise its “all writs” 

authority for what he claimed was a limited purpose: to “maintain the status quo” 

and to avoid “irreparable harm” by ensuring that the judicial vacancy at issue was 

not filled by gubernatorial appointment during the pendency of this litigation. This 

Court agreed, and issued a constitutional writ effectively reinstating the circuit 

court’s preliminary injunction. At the time, the parties had not yet completed 

briefing in the district court. 

After receiving an adverse ruling from the First District, the Petitioner now 

asks this Court to stay the district court’s mandate. Although he characterizes this 

request as a modest undertaking to preserve the status quo, the facts are starkly to 

the contrary. The stay requested by the Petitioner would not maintain the status 

quo between the parties. Instead, it would maintain the trial court’s preliminary 

injunction order, clearing a path for the Petitioner’s certification as the “elected” 

successor to Judge Foster in the Fourth Judicial Circuit, Group 6, notwithstanding 

both the pendency of this proceeding and the First District’s determination that the 

trial court erred as a matter of law in granting injunctive relief. A stay of the 

mandate would therefore threaten irreparable harm to the interests of the Governor 

and his intended appointee to the Fourth Judicial Circuit, Judge Lester Bass. On 

this basis alone, the Motion to Stay should be denied. 
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In addition to considerations related to the balance of harms, the Petitioner’s 

Motion fails to establish either: 1) a likelihood that this Court will exercise its 

discretionary jurisdiction to review the First District’s decision; or 2) that the 

Petitioner has an ultimate likelihood of success on the merits. In both his Motion to 

Stay and his Jurisdictional Brief, the Petitioner mischaracterizes the issues actually 

addressed by the First District’s opinion in Scott v. Trotti, Case No. 1D18-2387 

(Fla. 1st DCA July 26, 2018) (“Trotti II”). Far from reaching the merits of any 

constitutional determination, the court’s opinion below simply affirmed the 

unremarkable principle that, in resolving cases, Florida’s trial courts are required to 

follow the binding precedents of Florida’s appellate courts. Because this holding is 

correct—almost self-evidently so—the Petitioner’s Motion to Stay also fails to 

demonstrate an ultimately likelihood of success on the merits. The Motion to Stay 

should therefore be denied. 

STANDARD OF REVIEW 

When evaluating a motion for stay pending review, courts consider factors 

including “the likelihood that jurisdiction will be accepted by the Supreme Court, 

the likelihood of ultimate success on the merits, the likelihood of harm if no stay is 

granted and the remediable quality of any such harm.” See State ex rel. Price v. 

McCord, 380 So. 2d 1037, 1038 n.3 (Fla. 1980) (quoting committee notes to 

Florida Rule of Appellate Procedure 9.120). Where the moving party does not 
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establish these elements, the request for stay should be denied. See, e.g., Oliveira v. 

State, 765 So. 2d 90, 92 (Fla. 4th DCA 2000) (denying motion for stay pending 

discretionary review in Florida Supreme Court where movant failed to demonstrate 

a likelihood that the court will accept jurisdiction or of ultimate success on the 

merits).   

ARGUMENT 

Both Florida Rule of Appellate Procedure 9.310(a) and this Court’s 

precedent dictate that parties should file a request for stay pending review in the 

district courts. See, e.g., Fla. R. App. Pro. 9.310(a) (providing that “a party seeking 

to stay a final or non-final order pending review shall file a motion in the lower 

tribunal”) (emphasis added); State v. Roberts, 661 So. 2d 821, 822 (Fla. 1995) 

(“Generally speaking, this Court prefers that the motion for stay be filed in the 

district court of appeal…”). Instead of requesting that the First District stay the 

issuance of its own mandate (or seeking other relief from the First District that 

would have the effect of staying the mandate), the Petitioner once again seeks 

immediate intervention from this Court. 

If this Court chooses to overlook these procedural irregularities, the Motion 

to Stay should be denied on the merits for at least three reasons: 1) Petitioner 

cannot demonstrate a likelihood this Court will exercise discretionary jurisdiction; 

2) Petitioner cannot demonstrate a likelihood this Court will reverse the First 
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District’s decision; and 3) the balance of harms weighs in favor of denying 

Petitioner’s request for a stay of the mandate. 

I. The Petitioner has not demonstrated that this Court is likely to 

exercise discretionary jurisdiction. 

 

First, the Motion to Stay should be denied because it fails to demonstrate 

that this Court is likely to exercise its discretionary jurisdiction to review the First 

District’s opinion. The Petitioner seeks to invoke this Court’s discretionary 

jurisdiction on three separate grounds, arguing that the First District’s decision: (1) 

expressly and directly conflicts with this Court’s opinion in Spector v. Glisson, 305 

So. 2d 777 (Fla. 1974); (2) expressly and directly construes a provision of Florida 

Constitution; and (3) expressly affects a class of constitutional officers. However, 

the First District’s decision does none of those things. Instead, the decision simply 

affirms a wholly unremarkable principle: in resolving cases, Florida’s trial courts 

are required to follow the binding precedents of Florida’s appellate courts. 

A review of the First District’s opinion below in Scott v. Trotti, Case No. 

1D18-2387 (Fla. 1st DCA July 26, 2018) (“Trotti II”), confirms this to be the case. 

In reversing the circuit court’s order granting preliminary injunctive relief, the First 

District held that the Petitioner “did not establish a substantial likelihood of 

success on the merits” before the trial court. Trotti II, slip op. at 4. When 

explaining its holding, the First District stated it was “error” for the circuit court to 

align itself with non-binding unpublished concurring opinions instead of the First 
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District’s previously issued binding opinion in Trotti I. Id. at 4-5. The First District 

further held that the circuit court “was required to follow” its prior opinion in 

Trotti v. Detzner, 147 So. 3d 641 (Fla. 1st DCA 2014) (“Trotti I”), which was 

“directly on point.” Trotti II, slip op. at 6; see also id. (“Because this Court had 

already spoken to the issue, the circuit court erred as a matter of law in failing to 

follow Trotti I”). And the First District ultimately concluded its analysis by holding 

that “the circuit court erred as a matter of law in failing to follow binding 

precedent.” Id. at 8. 

 Certainly, the First District explained why the result of this case was no 

different than the result of its decision against the Petitioner four years ago in 

Trotti I. In doing so, however, the opinion below does not break new ground. 

Instead, the First District simply rejected the trial court’s determination that—when 

presented with facts indistinguishable from those in Trotti I—the trial court was 

somehow compelled to follow the approach of two concurring opinions in Pincket 

v. Detzner, 2016 WL 3127704 (Fla. 2016), rather than the binding precedent in 

Trotti I. Thus, the First District did not expressly construe the state constitution, 

because it did not undertake “to explain, define, or otherwise eliminate existing 

doubts arising from [its] language or terms.” Cf. Ogle v. Pepin, 273 So. 2d 391, 

392 (Fla. 1973); and State v. Lyons, 293 So. 2d 391, 393 (Fla. 1974) (finding 

“[m]isapplication of settled constitutional doctrine” does not “amount[] to a 
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construction of the constitution”). Nor did the First District, by affirming the 

bedrock principle of jurisprudence that trial courts must follow binding precedent 

of appellate courts, render an opinion that “[d]irectly and . . . [e]xclusively affect[s] 

the duties, powers, validity, formation, termination or regulation of a particular 

class of constitutional or state officers.” Cf. Spradley v. State, 293 So. 2d 697, 701–

702 (Fla. 1974). And the First District’s decision, by restating the fundamental 

concept that appellate court decisions bind lower courts, does not conflict with 

Spector, a decision of this Court that did not address that issue. 

 To be sure, the First District’s decision four years ago in Trotti I may have 

provided a basis for discretionary review on one or more of the grounds now urged 

by the Petitioner. But the First District’s opinion in Trotti II is based upon entirely 

different legal grounds and does not present the same jurisdictional basis for 

discretionary review in this Court. The Petitioner’s Motion to Stay, filed in haste 

the same day the opinion issued, relies entirely on what he apparently expected the 

First District’s opinion to address rather than on a careful analysis of the opinion 

actually issued by the district court.  

Because the First District correctly instructed the circuit court that it is 

obliged to follow binding opinions from appellate courts, the opinion does not 

provide a basis for discretionary review on any of the grounds urged by the 
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Petitioner. The Motion to Stay should be denied because it fails to demonstrate that 

this Court is likely to exercise its discretionary jurisdiction. 

II. The Petitioner has not demonstrated a likelihood of ultimate 

success on the merits. 

 

Second, Petitioner cannot establish a likelihood of ultimate success on the 

merits of this appeal because the First District was correct – circuit courts are 

required to follow decisions of appellate courts. See, e.g., Pardo v. State, 596 So. 

2d 665, 666 (Fla. 1992) (district court decisions are binding on trial courts); Wood 

v. Fraser, 677 So. 2d 15, 19 (Fla. 2d DCA 1996) (“Although they are free to 

express their disagreement with decisions of higher courts, trial courts are not free 

to disregard them in the adjudicatory process.”) (citing Hernandez v. Garwood, 

390 So. 2d 357, 359 (Fla. 1980)).  

Although this Court is familiar with the facts, it is prudent to reiterate the 

question presented to the circuit court: whether the Petitioner was entitled to 

preliminary injunctive relief through a demonstration of a substantial likelihood of 

success of the merits. While the trial court recognized that the circumstances 

presented by this case had been addressed by higher courts, the circuit judge 

mistakenly believed that he was required to follow the concurring opinions from 

this Court in Pincket rather than the First District’s binding precedent in Trotti I. 

As the First District noted, this was error because the individual views of justices 

in unpublished concurring opinions did not overrule the First District’s decision in 
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Trotti I. Trotti II, slip op. at 7; see also Miller v. State, 980 So. 2d 1092, 1094 (Fla. 

2d DCA 2008) (stating concurring opinions are not precedent and “[o]nly the 

written, majority opinion of an appellate court has precedential value”); Gawker 

Media, LLC v. Bollea, 170 So. 3d 125, 133 (Fla. 2d DCA 2015) (recognizing 

unpublished opinions have no precedential value) (citing Citizens Prop. Ins. Corp. 

v. Ashe, 50 So. 3d 645, 651 n.3 (Fla. 1st DCA 2010)). 

 For obvious reasons, the Petitioner disagrees with the First District’s 

decision adverse to him four years ago in Trotti I. The circuit court similarly 

expressed its disagreement with Trotti I. And the concurring opinions in Pincket 

strongly suggest that at least three current members of this Court also disagree with 

the First District’s analysis in Trotti I. Setting aside the specific underlying case, 

however, this Court should not countenance a circuit court’s disregard of binding 

precedent. The First District’s decision below correctly instructs the trial court to 

apply binding precedent when ruling on the merits of the Petitioner’s underlying 

complaint. The Motion to Stay should be denied because the Petitioner cannot 

demonstrate either that the First District erred or that he will prevail on the merits 

if this Court were to exercise discretionary review of the First District’s decision. 

III. The balance of harms weighs against a stay of the First District’s 

mandate. 

 

Finally, the balance of harms weighs against a stay of the First District’s 

mandate. The Petitioner claims that a stay of the mandate will simply “maintain the 
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status quo” by precluding the Governor from making an appointment to fill the 

judicial vacancy. Mot. at 2. Not so. The Petitioner’s argument does not even 

address the legal harm to the interests of the Governor, the Governor’s intended 

appointee, and the residents of the Fourth Judicial Circuit that would occur if this 

Court grants the Motion to Stay and clears a path for the Petitioner to be certified 

as the elected successor to Judge Foster in the Fourth Judicial Circuit, Group 6, 

during the pendency of this proceeding. The Motion should be denied. 

Specifically, the trial court’s preliminary injunction—the preliminary 

injunction reversed by the First District below, that the Petitioner now asks this 

Court to maintain in effect indefinitely—does not merely hold vacant the seat 

currently held by Judge Foster. Instead, the preliminary injunction affirmatively 

requires the Secretary of State to recognize the Petitioner as a qualified and 

unopposed candidate for election to the office of circuit judge in Group 6 of the 

Fourth Judicial Circuit. Under Florida’s Election Code, the name of an unopposed 

candidate for the office of circuit judge “shall not appear on any ballot” and the 

candidate “shall be deemed to have voted for himself or herself at the general 

election.” § 105.051(1)(a), Fla. Stat.  

If this Court issues a stay of the First District’s mandate, the Petitioner will 

no doubt argue in short order that he is entitled to have his “election” as circuit 

judge certified notwithstanding the pendency of this proceeding. The Governor 
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will then be irreparably harmed through the denial of the exercise of his 

constitutional right to fill vacancies in the office of circuit court judge. And the 

voters of the Fourth Judicial Circuit will be harmed, as they will have no 

opportunity to vote on the successor to Judge Foster for the duration of the 

Petitioner’s six-year term.  

The Petitioner also fails to consider the harm to the interests of the 

Governor’s intended appointee that would occur should this Court issue a stay and 

allow the Petitioner to be certified as the successor to Judge Foster during the 

pendency of this proceeding. As noted in the Motion to Stay, Governor Scott has 

announced his intent to appoint Duval County Judge Lester Bass to fill the vacancy 

on the Fourth Judicial Circuit Court. See Press Release, Executive Office of the 

Governor, Gov. Scott Announces Intent to Appoint Judge Lester Bass to the Fourth 

Judicial Circuit (July 26, 2018), available at 

https://www.flgov.com/2018/07/26/gov-scott-announces-intent-to-appoint-judge-

lester-bass-to-the-fourth-judicial-circuit-court  

The Fourth Circuit Judicial Nominating Commission nominated Judge Bass 

after four years of service on the county court. Id. Judge Bass previously served for 

eleven years as a General Magistrate and Hearing Officer in the Fourth Judicial 

Circuit, and has also served as an Assistant Public Defender, Assistant State 

Attorney, and as an attorney with Jacksonville Area Legal Aid. Id. He has been 
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acknowledged by the press for having “one of the widest ranges of experience of 

any judge” and has been publicly lauded by members of the local bar for his 

intelligence, temperament, knowledge, preparation, and courtesy to litigants.1 As 

Governor Scott stated upon the announcement of his intent to appoint Judge Bass: 

Throughout his career, Judge Bass has demonstrated a 

commitment to his community and to public service. His 

service on the County Court has reflected the values we 

should expect from the judiciary: integrity, a tireless work 

ethic, respect for the rule of law, and an unwavering belief 

in equal justice under the law. I am confident that Judge 

Bass will continue to serve families in the Fourth Judicial 

Circuit with distinction. 

 

Id. A stay of the First District’s mandate would clear the Petitioner’s path to be 

certified as the successor to Judge Foster during the pendency of this proceeding 

notwithstanding longstanding and controlling precedent confirming that the Florida 

Constitution grants the governor the power to fill vacancies in the office of circuit 

court judge. Should that occur, the Governor would be deprived of his 

constitutional right to appoint Judge Bass to fill the vacancy on the Fourth Judicial 

Circuit. And Judge Bass’s interests would also be harmed, as he would be denied 

the opportunity that the constitution affords him to be appointed to fill the vacancy 

                                                 
1 See Pantazi, Andrew, Gov. Scott Names Former Public Defender, Prosecutor as 

Circuit Judge, The Fla. Times-Union July 28, 2018, available at 

http://www.jacksonville.com/news/20180727/gov-scott-names-former-public-

defender-prosecutor-as-circuit-judge (accessed August 3, 2018). 
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in the office of circuit court judge caused by Judge Foster’s resignation. None of 

these interests are addressed in the Petitioner’s Motion to Stay. 

When considering the harm to the interests of the Governor, to his intended 

appointee, Judge Bass, and to the citizens of the Fourth Circuit, weighed against 

the Petitioner’s exclusively personal interest in obtaining the position of circuit 

judge, the balance weighs heavily in favor of denying the Motion to Stay.  

Finally, to the extent the Petitioner claims that a gubernatorial appointment 

of Judge Bass to the Fourth Judicial Circuit will deprive this Court of “an 

opportunity to meaningfully resolve the issue” presented by this case, Motion at 2, 

that fear is unfounded. If this Court denies the Motion to Stay, and subsequently 

accepts discretionary jurisdiction to review the First District’s decision, the 

Respondents will not seek to have this case dismissed as moot as a result of the 

Governor’s appointment of Judge Bass. Instead, under those circumstances, the 

Respondents commit to this Court their agreement to brief and argue the case 

notwithstanding its mootness on the grounds that the issues presented are capable 

of repetition while evading review. See, e.g., N.W. v. State, 767 So. 2d 446, 447 n.2 

(Fla. 2000) (retaining jurisdiction despite mootness where controversy capable of 

repetition, yet evading review). 

CONCLUSION 

 The Petitioner’s Emergency Motion to Stay should be denied.  
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Supreme Court of Florida 
 

FRIDAY, AUGUST 3, 2018 

 

CASE NO.: SC18-1217 

Lower Tribunal No(s).: 

1D18-2387 

372018CA001039XXXXXX 

 
 

DAVID P. TROTTI vs. RICK SCOTT, GOVERNOR, ET AL. 

 

Petitioner(s)  Respondent(s) 
 

 Petitioner's Emergency Motion to Stay in the above cause is granted and 

proceedings in the First District Court of Appeal and in the Circuit Court of the 

Second Judicial Circuit in and for Leon County, Florida, are hereby stayed pending 

disposition of the petition for review filed herein. 

 

PARIENTE, LEWIS, QUINCE, and LABARGA, JJ., concur. 

CANADY, C.J., and POLSTON and LAWSON, JJ., would deny. 
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Supreme Court of Florida
THURSDAY, AUGUST 9, 2018

CASE NO.: SC18-1217
Lower Tribunal No(s).:

1D18-2387; 372018CA001039XXXXXX

DAVID P. TROTTI vs. RICK SCOTT, GOVERNOR, ET 
AL.

Petitioner(s) Respondent(s)

The Court accepts jurisdiction of this case.
Briefs must be filed as follows:  Petitioner’s brief on the merits must be filed 

on or before Monday, August 20, 2018; Respondents’ answer brief on the merits 
must be filed no later than Thursday, August 30, 2018; and Petitioner’s reply brief 
on the merits must be filed no later than Thursday, September 6, 2018.

The Clerk of the First District Court of Appeal must file the record which 
must be properly indexed and paginated on or before Friday, August 24, 2018.  
The Clerk may provide the record in the format as currently maintained at the 
district court, either paper or electronic.

PARIENTE, LEWIS, QUINCE, and LABARGA, JJ., concur.
CANADY, C.J., and POLSTON and LAWSON, JJ., dissent.

The Court will hear oral argument at 9:00 a.m., Tuesday, October 2, 2018.  
A maximum of twenty minutes to the side is allowed for the argument, but counsel 
is expected to use only so much of that time as is necessary.  NO 
CONTINUANCES WILL BE GRANTED EXCEPT UPON A SHOWING OF 
EXTREME HARDSHIP.
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