
IN THE SUPREME COURT OF FLORIDA 

CASE NO.:  SC18-118
IN RE: AMENDMENTS TO THE 
FLORIDA RULES OF CRIMINAL 
PROCEDURE—2018 REGUALR 
CYCLE REPORT
__________________________________/ 

COMMENTS OF THE FLORIDA PUBLIC DEFENDER ASSOCIATION

The Florida Public Defender Association, Inc. (“FPDA”) respectfully offers 

the following comments on the proposed amendments to the Florida Rules of 

Criminal Procedure (“rules”).

The FPDA consists of nineteen elected public defenders, hundreds of 

assistant public defenders, and support staff.  As appointed counsel for indigent 

criminal defendants in hundreds of trials every year, FPDA members are deeply 

interested in the rules of criminal procedure to ensure the fairness and accuracy of 

the criminal justice system.

The FPDA agrees with, and thanks the Criminal Procedure Rules Committee 

(“committee”) for, the almost all the proposed amendments.  These comments will 

necessarily focus on only the points of disagreement, but those few points do not 

diminish FPDA’s appreciation for of the time and effort the committee has 

expended to make these rules as comprehensive, accurate, and clear as possible.   

Filing # 69084666 E-Filed 03/09/2018 06:14:18 PM
R

E
C

E
IV

E
D

, 0
3/

09
/2

01
8 

06
:1

8:
25

 P
M

, C
le

rk
, S

up
re

m
e 

C
ou

rt



2

Rule 3.111(f)

The FPDA has no objection to the idea of a rule specifying the procedure for 

defendants found indigent for costs to file motions for payment of investigators, 

experts, etc.  The FPDA is, however, concerned with the proposed wording.  The 

committee’s proposal reads as follows:

(f) Motion for Defense Related Costs for Indigent 
Defendants. 

(1) Any defendant who has been found by the court to be 
indigent for costs, and is not represented by the office 
of the public defender, office of the regional conflict 
counsel, or the office of capital collateral regional 
counsel, may file a motion for funds for the 
appointment of an investigator, expert, or any other 
services necessary for an adequate defense.  

(emphasis supplied).

The FPDA’s concern is with the “and” conjunction in the proposed Rule 

3.111(f) that makes it appear “indigent for costs” and “not represented by the 

officer of the public defender [etc.]” are two different requirements.  Under the 

statute, however, “indigent for costs” necessarily means that the defendant is not 

represented by the public defender or other appointed counsel.  Thus, they are not 

separate:

(5) Indigent for costs.—A person who is eligible to 
be represented by a public defender under s. 27.51 but 
who is represented by private counsel not appointed 
by the court for a reasonable fee as approved by the 
court or on a pro bono basis, or who is proceeding pro 
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se, may move the court for a determination that he or 
she is indigent for costs and eligible for the provision 
of due process services, as prescribed by ss. 29.006 
and 29.007, funded by the state.

§ 27.52(5), Fla. Stat. (2017) (emphasis supplied).

Other statutes confirm this statutory structure.  Public defenders are 

responsible for the representation of “any person determined to be indigent under s. 

27.52.”  § 27.51(1), Fla. Stat. (2017); see also § 27.511(5), Fla. Stat. (2017) (same 

language for Regional Counsel).  There is no similar requirement for those who are 

“indigent for costs.”  Note that this language is not repeated in the statute 

governing private court-appointed counsel.  § 27.40, Fla. Stat. (2017).  

The unintended implication of the committee’s conjunctive language is that 

it gives credence to the idea that a defendant could be simultaneously “indigent for 

costs” and represented by the public defender.  Section 27.52(5), Florida Statute, 

clearly states that a person can only be “indigent for costs” if that person is 

represented by private counsel or is proceeding pro se.  This issue is important to 

the FPDA because, using similar reasoning, a trial court judge in Tampa recently 

appointed a public defender as second chair in a death penalty case when there is a 

privately-retained attorney also currently representing the defendant.1  

The FPDA would recommend that the conjunctive phrase be omitted as 

1 A challenge to that trial court ruling is currently before the Second District 
in Holt v. State, 2D17-2157.  Oral argument was held on March 6, 2018.
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redundant, so that the language would read:

(1) Any defendant who has been found by the court to be 
indigent for costs, and is not represented by the office 
of the public defender, office of the regional conflict 
counsel, or the office of capital collateral regional 
counsel, may file a motion for funds for the 
appointment of an investigator, expert, or any other 
services necessary for an adequate defense.  

Alternatively, if the committee wants to keep this phrase to restate what “indigent 

for costs” means, the language could be rewritten to transform the conjunctive 

phrase into a dependent one:

(1) Any defendant who has been found by the court to be 
indigent for costs, and therefore is not represented by 
the office of the public defender, office of the 
regional conflict counsel, or the office of capital 
collateral regional counsel, may file a motion for 
funds for the appointment of an investigator, expert, 
or any other services necessary for an adequate 
defense.  

This second alternative is more cumbersome, but at least has the virtue of being 

consistent with section 27.52(5), Florida Statutes.   

Rule 3.130(b)(2)

The FPDA continues to oppose the language of proposal to have the first-

appearance judge confirm that defendants who view a video on their rights to 

silence, to counsel, and to be in communication with others “had an opportunity to 

view and understand the rights explained in the video recording.”  The FPDA does 
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not oppose the use of an initial video presentation, but is concerned that the 

committee’s chosen language will allow the judge to address comprehension of 

that video by “cattle call” questions that discourage personal interaction between 

the defendant and judge on comprehension of these rights.

This Court has favored greater rather than lesser personal interaction 

between judges and defendants at first appearance.  In Amendment to Florida Rule 

of Juvenile Procedure 8.100(A), 796 So. 2d 470 (Fla. 2001), this Court rejected a 

rule authorizing video for first appearances in juvenile delinquency prosecutions.  

Terming the procedure “robotic” and “mechanical,” the Court lamented the lack of 

comprehension of the process by juveniles and the impediments to interaction 

between public defenders and defendants.  Id. at 473.  

Compared with this decision, the proposed amendment to rule 3.130(b) is a 

step backward.  It would permit a judge to ask defendants, en masse, whether they 

understood the rights explained in the video without identifying those rights. 

Dissenting replies or mere silence are unlikely to yield follow-up inquiry, 

particularly in more urban settings with large first-appearance dockets.  In contrast, 

during a personal colloquy in which each right is identified, the judge assesses 

whether an accused comprehends each right and can tailor the information 

necessary to the individual.  

Despite receiving FPDA comments opposing this proposed procedure, the 
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committee continued with this proposal because “there is a public defender in the 

room to answer any questions raised by the defendant.”  (Petition at 5).  It is true 

that in Amendments to Florida Rule of Criminal Procedure 3.130, 11 So. 3d 341 

(Fla. 2009), this Court required the presence of a public defender (or assistant) at 

all first appearances.  This Court concluded that the requirement “recognizes the 

important role that counsel play in criminal proceedings.”  Id. at 342.

Counsel has an important role to play at a first appearance hearing, but so 

does the judge.  Speaking with counsel is not the same as a colloquy with a judge.  

An attorney gives only a non-binding opinion on what the law is.  Only a judge can 

speak with the authority of the law.  It is a powerful and important thing for a 

judge to tell a defendant, on what is often the worse day of their lives, that their 

rights will be respected by the criminal justice system.  Indeed, under the 

committee’s rationale, the providing counsel renders superfluous the entirety of 

Rule 3.130(b) requiring a judge to advise defendants of their rights.  

Although a video may help defendants understand their rule 3.130(b)(1) 

rights, it should not substitute for an individual explanation and inquiry from the 

judge.  The FPDA would recommend that if this Court is going to amend Rule 

3.130 along the lines proposed by the committee, that it make clear the inquiry 

must be individualized, not en masse.  As one such possibility, the FPDA would 

recommend language equivalent to the following be added to the committee’s 
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proposal:

(2) Use of Video Recording to Provide Notice of 
Rights. If the defendant was advised of the rights 
listed in subdivisions (b)(1)(A)–(b)(1)(C) by pre-
recorded video, the judge shall confirm separately 
with each individual defendant that thesuch defendant 
had an opportunity to view and understands the rights 
explained in the video recording.

Rule 3.172(c)(7)

The FPDA continues to oppose the amendment to rule 3.172(c)(7).  The FPDA 

does not oppose the idea that defendants can waive credit for time served as part of 

plea bargaining.  The committee’s proposal, however, creates an unconstitutional 

presumption of waiver that is at odds with this Court’s case law.

The genesis of this proposal is this Court’s decision in Johnson v. State, 60 

So. 3d 1045, 1053 (Fla. 2011).  The opinion in that case held that credit-for-time-

served claims, because they involve extra-record evidence of whether a knowing 

and voluntary waiver occurred that would require an evidentiary hearing, could not 

be brought under Rule 3.800(a).  Id. at 1049-50.  Such claims must be brought 

either under Rule 3.170(l) or Rule 3.850(a)(5).  Id. at 1052.  Rules 3.800(b) and 

3.801 also remain available options.  Maldonado v. State, 145 So. 3d 913, 915 (Fla. 

4th DCA 2014); Ross v. State, 221 So. 3d 1290 (Fla. 1st DCA 2017).

There are two ways this Court could structure this waiver.  The 

constitutional approach would be that for there to be a valid waiver, the defendant 



8

must be told of the entitlement to a number of days of credit for time served and 

knowingly and intelligently waive the right to have that time credited against the 

sentence.  

Regrettably, the committee reverses that logic and suggests that Rule 

3.172(7) be amended to read:

(7) Terms of Plea Agreement.  The complete terms of 
any plea agreement, including specifically all obligations 
the defendant will incur as a result, a specific amount of 
credit for time previously served, and a clear explanation 
to the defendant that any credit for time served not 
included in the time specified would be a waiver of the 
defendant’s right to such credit.

Under the committee’s proposal, a defendant would waive credit-for-time-served 

“not included in the time specified.”  In other words, the defendant would be 

presumed to have waived credit for time that was never mentioned and for which 

there is no evidence that the defendant knew about.  

“Waiver is the voluntary and intentional relinquishment of a known right, or 

conduct which implies the voluntary and intentional relinquishment of a known 

right.”  Major League Baseball v. Morsani, 790 So. 2d 1071, 1077 n.12 (Fla. 

2001); Williams v. State, 932 So.2d 1233, 1237 (Fla. 1st DCA 2006).  “[A] waiver 

of jail time credit must be specific, voluntary, and clear from the face of the 

record.” Maldonado v. State, 145 So. 3d 913, 915 (Fla. 4th DCA 2014).

Experience shows that despite the parties’ best efforts, entitlement to 
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presentence time served will sometimes be ascertained not only after the plea, but 

also after sentencing.  Credit-for-time-served can be complicated, and credit can 

come from myriad sources:  time served as part of a split sentence before a 

defendant is placed on probation he or she later violates; incarceration on multiple 

pending counts, jail time spent in different jurisdictions on a warrant or detainer 

(service of which may or may not be remembered by the defendant).  Some types 

of credit are a matter of entitlement; others, such as credit for time served in 

another state before extradition and on consecutive sentences, are within the trial 

court’s discretion.  See Canete v. Florida Dept. of Corr., 967 So. 2d 412, 416 (Fla. 

1st DCA 2007)  (specifying that presentence jail credit on each of several 

consecutive sentences is permissible); Garnett v. State, 957 So.2d 32, 33 (Fla. 2d 

DCA 2007) (stating that out-of-state jail credit for time spent on fugitive warrant is 

an issue that is within inherent discretion of sentencing court).

Additionally, it is unclear whether the waiver would extend to time served 

before violation of probation.  For offenses committed after January 1, 1994, the 

sentencing form in rule 3.986 contemplates that the Department of Corrections 

(DOC) will calculate and apply credit for time previously served in state prison on 

a split sentence.  Is this credit waived if not specified in the plea agreement?  If 

time was previously served in county jail on a split sentence, is that time waived if 

not specified?  The committee’s proposal leaves these questions unaddressed.  
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Reflecting these issues, Rule 3.700(c) specifies that pronouncement of 

sentence should include, “if available at the time of sentencing, the amount of jail 

time credit the defendant is to receive.”  Fla. R. Crim. P. 3.700(c) (emphasis 

supplied.).  Rule 3.801(c)(5) reflects the recognition that a valid waiver must 

specify “the number of days waived.”  The proposed amendment, specifying that 

credit not mentioned is waived, is contrary to the procedures in these Rules.   

As the committee’s petition notes “some Committee members still have 

concerns that the amount of credit for time served will not be known by the 

defendant at the time of the plea colloquy, and thus still share concerns about the 

fairness of the waiver in light to the defendant’s right to credit.”  (Petition at 6).  

Indeed.  There will always be a question of whether a waiver of unmentioned, and 

therefore often unknown, credit-for-time-served was knowing and intelligent.  

Far from solving the problem of litigation surrounding credit-for-time-

served, the committee’s proposal will exacerbate it.  What could be a simple 

inquiry into whether a defendant is entitled to a certain number of additional days 

of credit-for-time-served will become an ineffective assistance of counsel claim for 

defense counsel not telling the defendant about the entitlement.  Inevitably, these 

claims rely on dimly remembered, often whispered (and therefore possibly not 

well-heard or understood), conversations between counsel and client for which 

there are no records.  In such situations, honest recollections can differ.  And here, 
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both counsel and the client have motives that may affect memory:  counsel wishing 

to protect a professional reputation; the client wishing to be receive all credit-for-

time-served.

Additionally, such ineffective assistance of counsel claims create conflicts of 

interest, so that if the trial court determines that the defendant needs the assistance 

of counsel, the trial court cannot reappoint the attorney who handled the sentencing 

and is most familiar with the case.  A new attorney establishing a new attorney-

client relationship and learning the case is an inefficient waste of taxpayer 

resources.

There is no reason to create either such inefficiencies or such swearing 

matches for the trial courts to parse through.  The better rule is that instead of 

waiving whatever is not mentioned, there should be a waiver only of time 

specifically mentioned.  As a point of departure, the FPDA would propose the 

following, borrowing the previously quoted language from Rules 3.170(c) and 

3.801(c)(5):

(7) Terms of Plea Agreement.  The complete terms of 
any plea agreement, including specifically all obligations 
the defendant will incur as a result, the number of days of 
credit for time previously served if available at the time 
of sentencing, and, if there is to be any waiver of credit 
for time served, a clear explanation to the defendant of 
the number of days for which the defendant is waiving 
such credit.

This rule has four primary advantages.  First, making the waiver explicit 
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satisfies the constitutional demand that all waivers be knowing and intelligent.  

Second, the transcript of the sentencing would show if there was a waiver, and 

exactly what was waived, thereby decreasing the quantity of litigation.  Third, any 

litigation would focus on the more readily ascertainable factual question of 

whether a person is entitled to the credit for time served without the need for 

adjudicating the messier and far less determinable issues of ineffective assistance 

of counsel.  And finally, without the ineffective assistance of counsel claim, the 

attorney who handled the sentencing does not have a conflict of interest, and 

therefore can be reappointed if the trial court determines that the assistance of 

counsel would facilitate resolution of the case.

Rule 3.213

The committee attempted to amend this rule to account for a legislative 

amendment to the statute that allows judges to dismiss some cases with less serious 

charges after three years instead of waiting the full five years.  The FPDA agrees 

the rule needs to be amended to conform to the new statute, but believes that the 

committee’s attempt is unclear.  The committee proposes for subsection (a):

(a) Dismissal without Prejudice during Continuing 
Incompetency. 
(1) If at any time afterIf the court determines after 
hearing that a person has remained incompetent for 5 
continuous, uninterrupted years following a 
determination that a person is incompetent to stand trial 
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or proceed with a probation or community control 
violation hearing when charged with a felony, or 1 year 
when charged with a misdemeanor, the court, after 
hearing, determinesand finds: 

(A)  that the defendant remains incompetent to stand 
trial or proceed with a probation or community 
control violation hearing,; 
(B)  that there is no substantial probability that the 
defendant will become mentally competent to stand 
trial or proceed with a probation or community 
control violation hearing in the foreseeable future,; 
and 
(C)  that the defendant does not meet the criteria for 
commitment, 

then the court shall dismiss the charges against the 
defendant without prejudice to the state to refile the 
charges should the defendant be declared competent to 
proceed in the future. The court may dismiss such 
charges at least 3 years after such determination, unless 
the charge is enumerated in section 916.145, Florida 
Statutes. 

The FPDA agrees that breaking out the elements to be found improves the 

readability and clarity of the rule and thanks the committee for that suggestion.  

The FPDA’s objection is to appending the sentence about the three-year expiration 

to the end of the rule.  Moreover, the phrase “may dismiss such charges” is 

unclear.  To what charges does that refer?  At the very least, that sentence should 

substitute “a” for “such.”

Finally, the committee repeats some of these amendment in subsection (b), 

but omits the three-year limitation entirely:

(b) Commitment or Treatment during Continuing 
Incompetency. 
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(1) If at any time afterIf the court determines after 
hearing that a person has remained incompetent for 5 
continuous, uninterrupted years following a 
determination that a person is incompetent to stand trial 
or proceed with a probation or community control 
violation hearing when charged with a felony, or 1 year 
when charged with a misdemeanor, the court, after 
hearing, determines and finds: 

(A)  that the defendant remains incompetent to stand 
trial or proceed with a probation or community 
control violation hearing,; 
(B)  that there is no substantial probability that the 
defendant will become mentally competent to stand 
trial or proceed with a probation or community 
control violation hearing in the foreseeable future,; 
and 
(C)  that the defendant does meet the criteria for 
commitment, 

then the court shall dismiss the charges against the 
defendant and commit the defendant to the Department 
of Children and Family ServicesFamilies for involuntary 
hospitalization or residential services solely under the 
provisions of law or may order that the defendant receive 
outpatient treatment at any other facility or service on an 
outpatient basis subject to the provisions of those 
statutes. In the order of commitment, the judge shall 
order that the administrator of the facility notify the state 
attorney of the committing circuit no less than 30 days 
prior to the anticipated date of release of the defendant. If 
charges are dismissed pursuant to this subdivision, the 
dismissal shall be without prejudice to the state to refile 
the charges should the defendant be declared competent 
to proceed in the future.

The only difference between subsection (a) and subsection (b) is a finding 

that a defendant meets the criteria for commitment.  That difference has nothing to 

do with whether a judge may dismiss certain, less-serious charges.  Under the 
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statute, a judge could choose to dismiss these less-serious charges after three years 

and still find that the person meets the criteria for commitment.  Under the 

committee’s proposal, a judge could not.  This proposal errors in omitting the new 

three-year time period.

Candidly, this entire rule needs an overhaul.  There are three problems with 

it.  The first is accommodating the new three-year period.  That problem is a subset 

of getting all the time periods consolidated in one place.  This rule started when 

mental illness and intellectual disability (then “mental retardation”) were handled 

identically and there were only two time periods:  five years for felonies and one 

year for misdemeanors.  Then the legislature separated mental illness and 

intellectual disability, and added a different, two-year, time period of the latter.  

That necessitated adding subsections (2) to both sections (a) and (b).  Now the 

legislature has added a fourth, three-year time period.  The committee proposes to 

just append another sentence with another time period.  This rule is beginning to 

take on the appearance of a sprawling house where a new room is added on every 

time a new family member arrives.  This Court should consider redrafting to 

consolidate all the time periods in on place.

Second, the rule contains an incorrect legal standard.  The statute requires a 

positive finding of the likelihood of restorability to defeat dismissal:  “unless the 

court in its order specifies its reasons for believing that the defendant will become 



16

competent to proceed within the foreseeable future and specifies the time within 

which the defendant is expected to become competent to proceed.”  § 916.145(1), 

Fla. Stat. (2017).

The Rule 3.213(a)(1), however, reverses that language and requires a 

negative finding to allow a dismissal:  “no substantial probability that the 

defendant will become mentally competent to stand trial or proceed with a 

probation or community control violation hearing in the foreseeable future.”  The 

next subsection, Rule 3.213(a)(2), dealing with intellectual disability, contains the 

correct statutory language.

Given that this finding is a prediction about the future, uncertainty is 

inevitable.  The statute and rule, however, are not equivalent on how they handle 

uncertainty.  If a judge is uncertain about restorability of a defendant in the future, 

the judge would dismiss the charge under the statute (because the judge could not 

find why and when the defendant would become competent), but deny it under the 

rule (because the judge could not say that there is “no substantial probability” that 

it might not happen).  

Third and finally, while redrafting this Court might as well also address the 

unnecessary redundancy.  As currently drafted, and even with the proposed 

amendments, this rule repeats itself four times:  once for mentally ill defendants 

who are not committable, once for mentally ill defendants who are committable, 
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once for intellectually disabled defendants who are not committable, and finally, 

once for intellectually disabled defendants who are committable.  There is a more 

concise approach.

As a point of departure, the FPDA would propose that a redraft of subsection 

(a) could read something like:

(a) Dismissal without Prejudice during Continuing 
Incompetency 

After a determination that a person is incompetent to 
stand trial or proceed with a probation or community 
control violation hearing, the charge(s):

(1) shall be dismissed 1 year after such finding if the 
charge is a misdemeanor;

(2) shall be dismissed at least 2 years after such finding 
if the incompetency is due to intellectual disability 
or autism;

(3)may be dismissed 3 years after such finding, unless 
a charge is listed in section 916.145, Florida 
Statutes;

(4) shall be dismissed 5 continuous and uninterrupted 
years after such finding,

provided that the court finds that the defendant remains 
incompetent to stand trial or proceed with a probation or 
community control violation hearing unless the court in 
its order specifies its reasons for believing that the 
defendant will become competent to proceed within the 
foreseeable future and specifies the time within which the 
defendant is expected to become competent to proceed.
This dismissal shall be without prejudice to the state to 
refile the charge(s) should the defendant be declared 
competent to proceed in the future.

This approach has the virtue of consolidating all the time periods into one 

concise chart that also states whether the dismissal is permissive or mandatory and 
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the conditions under which it may be granted.  This approach avoids repeating the 

conditions precedent for dismissal that the defendant remains incompetent and that 

there is no likelihood of restoration to competency.  Thus, there would be no need 

for separate subsections (a)(1) and (a) (2).  Finally, it corrects the legal standard for 

future restorability.

With those corrections in place, subsection (b) can be amended to remove 

the now redundant language, thereby shortening it and increasing readability:

(b) Commitment or Treatment during Continuing 
Incompetency.

(1) If at any time after 5 years following a determination 
that a person is incompetent to stand trial or proceed with 
a probation or community control violation hearing when 
charged with a felony, or 1 year when charged with a 
misdemeanor, the court, after hearing, determines that the 
defendant remains incompetent to stand trial or proceed 
with a probation or community control violation hearing, 
that there is no substantial probability that the defendant 
will become mentally competent to stand trial or proceed 
with a probation or community control violation hearing 
in the foreseeable future, and that If the defendant does 
meets the criteria for commitment under § 394.467, 
Florida Statutes, the court shall dismiss the charges 
against the defendant and commit the defendant to the 
Department of Children and Family ServicesFamilies for 
involuntary hospitalization or residential services solely 
under the provisions of law or.  If the defendant meets 
the criteria of § 394.4655, Florida Statutes, the court may 
order that the defendant receive outpatient treatment at 
any other facility or service on an outpatient basis subject 
to the provisions of those statutes. In the order of 
commitment, the judge shall order that the administrator 
of thean inpatient facility notify the state attorney of the 
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committing circuit no less than 30 days prior to the 
anticipated date of release of the defendant. If charges are 
dismissed pursuant to this subdivision, the dismissal shall 
be without prejudice to the state to refile the charges 
should the defendant be declared competent to proceed in 
the future.

(2) If the continuing incompetency is due to intellectual 
disability or autism, and the defendant either lacks the 
ability to provide for his or her well-being or is likely to 
physically injure himself or herself, or others, the 
defendant may be involuntarily admitted to residential 
services as provided by law.

In addition to cleaning out redundant language, this suggestion has 

additional merits:  First, it adds the statutory citations to the civil commitment 

statutes for ease of reference for judges on a criminal bench who may not be 

familiar with the references.  Second, it separates involuntary inpatient and 

involuntary outpatient commitments to make it more readable and understandable.  

Third, it makes it clear that the sentence requiring 30-day notification to the state 

attorney is for inpatient commitments.  By definition, outpatient commitments do 

not involve a “release.”  Note that sentence addressing the 30-day notification 

should be moved above the new sentence addressing outpatient commitments so 

that it follows the now-truncated sentence addressing inpatient commitments.  The 

above proposal refrained from doing so lest it become (any more of) an 

incomprehensible morass of strikeout and underlines.  
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Rule 3.220

The committee proposes amending Rule 3.220(j) to remind attorneys of their 

continuing duty to disclose, citing Scipio v. State, 928 So. 2d 1138 (Fla. 2006).  

The FPDA generally agrees with the committee’s assessment that it is a good idea 

to specifically remind attorneys of their duty to provide any newly discovered 

statements.

In doing so, however, the committee’s proposed wording unwittingly 

changes the discovery obligation.  The committee’s proposal reads:

(j) Continuing Duty to Disclose. If, subsequent to 
compliance with the rules, a party discovers additional 
witnesses or material that the party would have been 
under a duty to disclose or produce at the time of the 
previous compliance, the party shall promptly disclose or 
produce the witnesses or material in the same manner as 
required under these rules for initial discovery.  This duty 
includes any additional recorded or unrecorded 
statements of any person disclosed under subdivisions 
(b)(1)(A) or (d)(1)(A) of this rule that materially alter a 
written or recorded statement previously provided under 
these rules.

The first sentence requires parties to disclose all newly-discovered witnesses or 

material.  The proposed second sentence, however, qualifies that duty:  if the new 

material is a statement, it need only be disclosed if it materially alters a statement 

previously provided.  
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A party, of course, rarely thinks that a second statement materially alters a 

previous one.  The opponent, just as naturally, always thinks there are material 

differences.

Whether the differences are material alterations is of great importance in 

after-the-fact in appellate cases such as Scipio, where the question is whether that 

failure to produce created harmful error.  While the trial court case is ongoing, 

however, litigants should not be making a harmful error or material alteration 

analysis.  If the material should have been turned over in the past, it should be 

turned over as soon as possible.  That duty should not be restricted by an analysis 

of how well the statement matches with prior statements.  There are always some 

discrepancies.  The duty is to disclose and let the opponent decide whether to make 

an issue of those discrepancies. 

The FPDA would recommend that this Court accept only the first part of the 

committee’s proposed amendment, ending with “(d)(1)(A) of this rule.”   The 

FPDA opposes adding the additional phrase “that materially alter a written or 

recorded statement previously provided under these rules.” 

Rule 3.986(e)

The makes the following proposed amendment to the form for ordering 

probation:
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You are hereby placed on notice that the court may at any 
time rescind or modify any of the conditions of your 
probation, or may extend the period of probation as 
authorized by law, or may discharge you from further 
supervision. If you violate any of the conditions of your 
probation, you may be arrested and the court may revoke 
your probation, adjudicate you guilty if adjudication of 
guilt was withheld, and impose any sentence that it might 
have imposed before placing you on probation or require 
you to serve the balance of the sentence. The court may 
rescind or modify at any time the terms and conditions 
imposed by it upon the probationer.

The committee’s proposed new language leaves out the critical phrase “as 

authorized by law,” which was what made first sentence in the current order an 

accurate reflection of law.

Instead, the committee’s proposed language suggests that a judge can 

modify the terms of probation at will.  That is not the law.  See, e.g., Clark v. State, 

579 So. 2d 109, 111 (Fla. 1991) (“Absent proof of a violation, the court cannot 

change an order of probation or community control by enhancing the terms thereof, 

even if the defendant has agreed in writing with his probation officer to allow such 

a modification and has waived notice and hearing.”); Hewett v. State, 613 So. 2d 

1305, 1307 (Fla. 1993) (“There is no ability to extend probation in the absence of 

willful violation of the terms of probation.”); Casterline v. State, 703 So. 2d 1071, 

1073 (Fla. 2d DCA 1997) (“Probation is a sentence in Florida and the double 

jeopardy provision includes protection against enhancements or extensions of 

conditions of probation.  Even when a non-violating probationer agrees to the 
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enhancement of the terms of probation, he is not estopped from raising the double 

jeopardy infringement.”) (citing Lippman v. State, 633 So. 2d 1061, 1064 (Fla. 

1994)). 

The language in a probation order is especially important because many 

defendants are not represented by counsel at the time when a court modifies the 

conditions of probation.  Counsel withdraw after the trial or plea, see Fla. R. Crim. 

P. 3.111(e), and may not be reappointed unless there is an allegation of violation.  

If a probation officer wants additional terms of probation, such a request may be 

calendared and granted without the probationer ever having counsel appointed.  

Except in the rare instance of a defendant having enough legal education to 

recognize the Double Jeopardy violation, most unrepresented defendants would 

simply accept the modifications, even if they are more onerous.

Rather than resurrect the vague “as authorized by law” language, the FPDA 

would propose language informing the probationer as to what the law is.  As a 

point of departure, the FPDA would propose language something like:

At any time, the court may rescind or modify to make 
less severe the terms and conditions imposed by it upon 
the probationer.  If, after a hearing, this Court finds that 
the probationer has willfully and substantially violated 
the conditions of probation, this Court may modify 
probation to require more severe conditions, or may 
revoke probation, adjudicate guilt if adjudication was 
previously withheld, and impose any legal sentence, 
including incarceration.
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While the FPDA acknowledges that this language is more complex than the 

committee’s proposal, this language has the virtue of accurately reflecting and 

informing defendants about Florida law.

CONCLUSION

The FPDA thanks the Court for this opportunity to provide these comments 

and hopes that they will assist this Court in crafting accurate and fair rules of 

procedure.  

Respectfully submitted,

FLORIDA PUBLIC DEFENDER 
ASSOCIATION, INC.
 
CARLOS J. MARTINEZ
Public Defender
Eleventh Judicial Circuit of Florida
1320 N.W. 14th Street
Miami, Florida 33125
305.545.1961
appellatedefender@pdmiami.com

BY:/s/ John Eddy Morrison
JOHN EDDY MORRISON
Assistant Public Defender
Florida Bar No. 072222
jmorrison@pdmiami.com
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