
IN THE SUPREME COURT OF FLORIDA

CASE NO.: SC18-118
IN RE: AMENDMENT TO THE 
FLORIDA RULES OF CRIMINAL
PROCEDURE – 2018 REGULAR
CYCLE REPORT
_____________________________/

COMMENT OF BLAISE TRETTIS, PUBLIC DEFENDER, EIGHTEENTH 
JUDICIAL CIRCUIT, OPPOSING PROPOSAL TO CHANGE CREDIT FOR 

TIME SERVED IN FLA. R. CRIM. P. 3.172(c)(7)

Blaise Trettis, Public Defender for the Eighteenth Judicial Circuit, opposes 

the proposed amendment to rule 3 .172(c)(7) that would waive jail time served and 

possibly prison time served not announced as a term of a negotiated plea bargain.  

The proposal is the product of a referral from the Florida Supreme Court as noted 

in Johnson v. State, 60 So. 3d 1045, 1053 (Fla. 2011) (Pariente, J., concurring).  

Although the effort to resolve all issues of credit at the time of the plea is laudable, 

unintended consequences include impairment of plea bargaining, uninformed 

waivers by defendants, conflict with precedent, and net increase in judicial labor.  

Unless bargained away in a plea, a defendant is entitled to all credit for time 

spent in county jail before sentence. § 921.161 (1), Fla. Stat; Hagan v. State, 25 

So.3d 639, 640 (Fla. 1st DCA 2009); Maldonado v. State, 145 So. 3d 913, 915 

(Fla. 4th DCA 2014).  Johnson, supra, eliminated rule 3.800(a) as a mechanism to 

vindicate this right, but rules 3.800(b) and 3.801 remain available, even when an 
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evidentiary hearing is necessary to resolve the claim. Maldonado; Ross v. State, 

221 So.3d 1290 (Fla. 1st DCA 2017).  Credit can come from myriad sources: time 

served as part of a split sentence before a defendant is placed on probation he or 

she later violates; incarceration on multiple pending counts; jail time spent in 

different jurisdictions on a warrant or detainer. Some types of credit are a matter of 

entitlement; others, such as credit for time served in another state before 

extradition and on consecutive sentences, are within the trial court's discretion.  

See Canete v. Florida Dept. of Corr., 967 So. 2d 412,416 (Fla. 1st DCA 2007) 

(specifying that presentence jail credit on each of several consecutive sentences is 

permissible); Garnett v. State, 957 So.2d 32, 33 (Fla. 2d DCA 2007) (stating that 

out-of-state jail credit for time spent on fugitive warrant is within inherent 

discretion of sentencing court). 

When a prosecution is resolved by negotiated plea, the proposal would 

presumably foreclose all jail credit not specified in the plea agreement.  Far more 

criminal prosecutions are resolved by guilty pleas than by convictions at trial.  See 

Michael Tonry, Prosecutors and Politics in Comparative Perspective, 41 Crime 

and Just. 1 (2012) (noting that "95 percent or more of convictions result from plea 

bargains"); Albert W. Alschuler, A Nearly Perfect System for Convicting the 

Innocent, 79 Alb. L. Rev. 919, 930 (2016) (noting that "more than 90 percent of all 

felony convictions follow guilty pleas"); see also Florida Office of the State Courts 
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Administrator, Fiscal Year 2015-16 Statistical Reference Guide 3-20 (available at 

http://www.flcourts.org/core/fileparse.php/541/urlt/Chapter-3_Circuit-

Criminal.pdf).  

Plea bargaining is often a fast-paced process in which credit for time served 

is almost always uncontested.  The proposal’s imposition of a waiver of any credit 

for time served not specified in a plea agreement makes a bargaining chip of what 

has been an uncontested matter of right under section 921.161 (1).  This is because 

the trial court’s emphasis on waiver of jail time served in every plea colloquy 

required by the proposal will have the effect of encouraging and prompting 

prosecutors to exclude credit for time served as a part of a plea offer.  The proposal 

will encourage, prompt prosecutors to make “no credit for jail time served” as part 

of a plea bargain with a defendant who would receive the credit following an open 

plea to the court or guilty verdict.  By creating a waiver of all credit not included in 

the plea agreement and putting credit "in play" in every plea negotiation, the 

proposal will throw sand in the gears of the plea bargain mechanism that is 

essential to the operation of the criminal justice system with approximately 95% or 

more of cases resolved by plea bargains. 

In addition to impairment of plea bargaining, the burden of the proposal – 

which is more incarceration - will fall on the poor and blacks and other minorities 

who spend more time in jail on pending charges because they don’t have money to 

http://www.flcourts.org/core/fileparse.php/541/urlt/Chapter-3_Circuit-Criminal.pdf
http://www.flcourts.org/core/fileparse.php/541/urlt/Chapter-3_Circuit-Criminal.pdf
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post bond.  The waiver of jail time credit not specified in a plea agreement places 

yet another sentencing punishment on poor people who already bear the brunt of 

bias in criminal sentencing.  These defendants are disproportionately black. See 

Bias on the Bench, Sarasota Herald-Tribune (available at 

http://projects.heraldtribune.com/bias/#3).  As noted in the Twelfth Circuit's 

response to the Herald-Tribune series, ''No one can look at the criminal justice 

system in Florida, even nationwide, and credibly dispute that the African-

American population is disproportionately overrepresented in our jails and 

prisons."  The 12th Judicial Circuit Court of Florida's Final Official Response to 

the Sarasota Herald-Tribune's Series of Articles Title "Bias on the Bench" ( 

available at https://www.jud12.flcourts.org/Portals/0/News/Documents/Final-

Response-SHT-

Article/Final_response_to_bias_on_the_bench.pdf#page=24&view=fit).1  The 12th 

Circuit points to the state attorney in plea negotiations, not judges exercising 

sentencing discretion, as the source of these racially disparate outcomes. Response 

at 6-7.  As noted in the 12th Circuit's response, "The defendant must decide to take 

1 The Sarasota Herald-Tribune has rebutted the Twelfth Circuit’s response by 
quoting the author of the court’s study saying that he doesn’t understand the data 
he analyzed, acknowledged he made errors in his analysis, said “I’m an amateur at 
this”, and agrees with the newspaper’s statistical findings.  
http://projects.heraldtribune.com/bias/judges-fight-back/ 

http://projects.heraldtribune.com/bias/#3
https://www.jud12.flcourts.org/Portals/0/News/Documents/Final-Response-SHT-Article/Final_response_to_bias_on_the_bench.pdf#page=24&view=fit
https://www.jud12.flcourts.org/Portals/0/News/Documents/Final-Response-SHT-Article/Final_response_to_bias_on_the_bench.pdf#page=24&view=fit
https://www.jud12.flcourts.org/Portals/0/News/Documents/Final-Response-SHT-Article/Final_response_to_bias_on_the_bench.pdf#page=24&view=fit
http://projects.heraldtribune.com/bias/judges-fight-back/
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the sentence offered by the state attorney or go to trial and face a jury.  The judge's 

job is not to second-guess the motivations that led to the plea ... " Response at 6-7.  

The proposal will compound racial disparity in sentencing by adding to the 

prosecutor's already awesome power in a system driven so heavily by guilty pleas.  

Inevitably, the proposal will result in fewer of the state's plea offers including 

credit for jail time served as prosecutors, with no oversight by their elected state 

attorney, begin to adopt “no credit for jail time served” plea policy to make a 

reputation as the toughest prosecutor in their office.  This inevitable “no credit for 

jail time served” policy will undoubtedly spread to more and more prosecutors 

who do not want to appear to be “outdone” by their colleague prosecutors.  The 

time spent in jail by the poor who are jailed only because they lack the money to 

bond out will have no real alternative but to accept a "no jail credit" plea.  The time 

spent in jail because of lack of money to post bond will amount to nothing other 

than extra punishment against them, i.e. more imprisonment, for not having 

money.  It would not be surprising, if the Court adopts the committee’s proposal, 

for pre-trial jail time that is not credited towards a prison sentence because of the 

prosecutor’s plea offer to come to be called “poor time” or “black time” or some 

other pejorative.

Further, the proposal conflicts with precedent establishing the requirements 

for a valid waiver.  In Johnson, supra, Justice Pariente stated that "in the future all 
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plea agreements and colloquies [should] specifically address the issue of credit of 

time served and contain an explicit waiver." 60 So. 3d at 1053.  But like the right 

to an attorney or trial by jury, a defendant cannot lawfully waive jail time credit to 

which he does not know he is entitled.  "Waiver is the voluntary and intentional 

relinquishment of a known right, or conduct which implies the voluntary and 

intentional relinquishment of a known right."  Major League Baseball v. Morsani, 

790 So. 2d 1071, 1077 n.12 (Fla. 2001); Williams v. State, 932 So.2d 1233, 1237 

(Fla. 1st DCA 2006).  "[A] waiver of jail time credit must be specific, voluntary, 

and clear from the face of the record." Maldonado, 145 So. 3d at 915.  Experience 

shows that despite the parties' best efforts, entitlement to presentence time served 

will sometimes be ascertained only after the sentence is imposed. Reflecting this 

experience, rule 3. 700(b) specifies that pronouncement of sentence shall include, 

"if available at the time of sentencing, the amount of jail time credit the defendant 

is to receive." (Emphasis supplied.) 

As noted above, rules 3.800(b) and 3.801 provide procedural mechanisms to 

timely vindicate the entitlement to jail credit.  See In re Amendments to Fla. R. of 

Crim. P., 204 So.3d 944, 944--45 (Fla. 2016) (explaining that the 2016 

amendments to rules 3.800 and 3.801 "make clear that jail credit matters can be 

litigated in either a motion filed under rule 3.800(b) while a defendant's direct 

appeal is pending, or in a motion filed under rule 3.801 after a defendant's sentence 
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has become final").  Rule 3.801(c)(5) reflects the recognition that a valid waiver 

must specify "the number of days waived."  The committee’s proposal specifying 

only that jail credit not agreed to is waived falls woefully short of this requirement. 

Should the proposal be adopted, the state will undoubtedly argue that the 

waiver of credit not included in the plea agreement precludes relief under rules 

3.800(b) and 3.801.  Trial courts are likely to agree with the state’s argument so 

that the trial court can dismiss motions for jail credit served without having their 

staff attorney do any work.  Johnson already forecloses relief via rule 3.800(a). 60 

So. 3d at 1052. Left no other procedural device, defendants who have unknowingly 

waived credit for time served by the proposed rule 3.172 amendment will turn to 

motions to withdraw plea under rules 3.710(l) and 3.850. Cf. Wolter v. State, 219 

So.3d 852 (Fla. 4th DCA 2017) (affirming denial of rule 3.801 motion because 

waiver of jail credit was "specific, voluntary, and clear from the face of the 

record," without prejudice to challenge voluntariness of plea via rule 3.850).  The 

judicial effort necessary to resolve these motions - including hearings on 

ineffective counsel claims in many instances - will greatly exceed any savings in 

judicial labor from adoption of proposed amendment to rule 3.172(c)(7). 

Next, it is unclear whether the waiver would extend to time served before 

violation of probation (vop). For offenses committed after January 1, 1994, the 

sentencing form in rule 3 .986 contemplates that the Department of Corrections 
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(DOC) will calculate and apply credit for time previously served in state prison on 

a split sentence.  Is this prison time waived if not specified in the plea agreement?  

The proposal does not say that credit for “jail time” served will be waived if not 

specified in the negotiated plea.  The proposal says that “credit for time previously 

served” is waived if not announced by the court in the imposition of sentence.  

Presumably, time in prison followed by consecutive probation constitutes “time 

previously served.”  However, under the proposal, when the plea bargain says that 

the defendant’s prison sentence will be credited with prison time previously 

served, as it typically will, then the clerk of court is put in a quandary as how to 

complete the judgment and sentence.  Is the clerk of court to use form 3.986 to 

allow DOC to calculate and apply credit for time previously served?  Or is the 

clerk of court to rely on proposed rule 3.172(c)(7) and not reduce the prison 

sentence imposed by the prison time previously served because there was not a 

“specified” number of prison days announced when the trial court ordered that the 

vop prison sentence is to be credited with prison time already served?  If the clerk 

of court were to decide to not use form 3.986 and not reduce the vop prison 

sentence by prison time previously served because, under proposed rule 

3.172(c)(7), the number of days in prison was not “specified” by the judge, then 

presumably under proposed rule 3.172(c)(7) the defendant will be barred from 

having his sentence amended to reduce the vop prison sentence by many years in 
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some cases.  This is because it is presumably the intent of proposed rule 

3.172(c)(7) to make all credit for time served final at imposition of sentence and 

bar any relief under rule 3.800(b) and rule 3.801. 

Similarly, if time was previously served in county jail on a split sentence, is 

that time waived if not specified?  The rule proposal leaves these questions 

unaddressed.  To avoid the severe injustice of the scenarios described above, 

counsel submits that if the Court adopts the proposal, it should add a note 

specifying that rule 3.172(c)(7) as revised applies only to the jail time most 

recently served and not to jail time served before placement on probation or 

community control; and that the clerks of court should adhere to the specification 

in form rule 3.986 that DOC shall apply original jail time credit and prison time 

credit after violation of probation or community control. 

Because this proposal will impair all-important plea bargaining, violates the 

requirement for a lawful waiver, and is contrary to rules 3.800(b) and 3.801, 

counsel opposes its adoption by the Court.2  Although encouraging a statement of 

specific credit in a plea colloquy is a worthy objective, it should not foreclose 

either a judge's resolution of jail credit issues at sentencing or subsequent 

proceedings under rule 3.800(b) or 3.801 to vindicate a defendant's entitlement to 

2 This comment is substantially the same as the comment to the committee by the 
Florida Public Defender Association, Inc., which was substantially written by 
Second Judicial Circuit Assistant Public Defender Glen Gifford with undersigned 
counsel.
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jail credit. In the alternative to the proposal as currently phrased, the following 

language could be added to rule 3.172(c)(7):

Rule 3.172
…
(c) Determination of Voluntariness. Except when 

a defendant is not present for a plea pursuant to the 
provisions of rule 3.180(d), the trial judge must, when 
determining voluntariness, place the defendant under 
oath, address the defendant personally and determine on 
the record that he or she understands: 

…
(7) Terms of plea agreement. The complete terms 

of any plea agreement, including specifically all 
obligations the defendant will incur as a result and any 
credit for time served included in the agreement. If not 
addressed in the plea agreement, entitlement to specific 
credit for time served shall be determined by the court.

In removing the mandatory waiver of jail credit not specified from the 

proposal, this alternative will encourage parties to resolve credit issues in the plea, 

while leaving unresolved issues to the sentencing judge and enabling defendants to 

continue to seek credit to which they later discover they are entitled. 

However, if after consideration of these comments, the Court still wishes to 

strengthen the incentive to address jail credit in the plea bargain by including a 

waiver in the proposal, it should also authorize plea agreements that defer time-

served determinations to the court:

(7) Terms of plea agreement. The complete terms of 
any plea agreement, including specifically all obligations 
the defendant will incur as a result, a specific amount of 
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credit for time previously served, and a clear explanation 
that any credit for time served not included in the plea 
agreement or left by the agreement to the determination 
of the court would be waived. If not addressed in the plea 
agreement, entitlement to specific credit for time served 
shall be determined by the court.

The latter proposal will reduce the number of time-served claims when 

raised under rules 3.800(b) and 3.801 without holding plea bargains hostage to 

disputes over jail credit.  Undersigned counsel submits that there is no evidence or 

even reason to believe that motions for credit for jail time served under rules 

3.800(b) and 3.801 are creating an undue burden on trial judges in Florida.  In the 

absence of such a burden, undersigned counsel submits that the inevitable negative 

impact on plea bargaining and the increased, disparate penalty of more 

imprisonment on poor people that the proposal will cause as described above 

greatly outweighs any perceived reduction of judicial work that the proposal could 

provide.  In light of this, undersigned counsel respectfully recommends to the 

Court that the proposal be rejected or, in the alternative, that the Court adopt one of 

alternative proposals above.

CERTIFICATE OF SERVICE
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I certify that the foregoing comment was sent by email to Judge Jon B. 

Morgan, Chair of the Florida Bar’s Criminal Procedure Rules Committee at 

ctjujm2@ocnjcc.org and to Bar staff liaison to the committee, Heath Telfer at 

htelfer@floridabar.org this 9th day of March, 2018.

/S/ Blaise Trettis
Blaise Trettis
Public Defender, Eighteenth Judicial Circuit
Florida Bar No. 0748099
2725 Judge Fran Jamieson Way, Building E
Viera, Florida 32940
321-617-7373, ext. 74
btrettis@pd18.net 
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