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IN THE SUPREME COURT OF FLORIDA 

IN RE: AMENDMENTS TO THE  

FLORIDA RULES OF CRIMINAL SC18-  

PROCEDURE—2018 REGULAR- 

CYCLE REPORT 

REGULAR-CYCLE REPORT OF THE  

CRIMINAL PROCEDURE RULES COMMITTEE 

The Honorable Jon B. Morgan, Chair of the Criminal Procedure Rules 

Committee (“Committee”), and Joshua E. Doyle, Executive Director of The 

Florida Bar, file this regular-cycle report under Florida Rule of Judicial 

Administration 2.140(b). 

All rule and form amendments have been approved by the full Committee 

and, as required by Florida Rule of Judicial Administration 2.140, reviewed by The 

Florida Bar’s Board of Governors. The voting records of the Committee and the 

Board of Governors are attached as Appendix A. Pursuant to Florida Rule of 

Judicial Administration 2.140(b), the amendments were published in the July 15, 

2017, edition of The Florida Bar News. (See Appendix D.) 

The Committee received comments from the Honorable James C. 

Hankinson, the Florida Public Defender Association, and Barton Neil Schneider. 

(See Appendix F.) Judge Hankinson’s concerns dealt with the proposed new 

subdivision (f) “Motion for Defense Related Costs for Indigent Defendants” to 

Rule 3.111 (Providing Counsel to Indigents). The Committee did not make 

additional amendments based on Judge Hankinson’s comments, but did propose an 

amendment to clarify that a hearing for authorization of costs pursuant to the rule 

shall be ex parte if requested by the defendant.  The Florida Public Defender 

Association (“FDPA”) expressed concerns with the proposed amendments to Rule 

3.130 (First Appearance) and Rule 3.172 (Acceptance of Guilty or Nolo 

Contendere Plea). Mr. Schneider noted an incorrect statutory reference and use of 

the wrong phraseology in subdivision (f) “Form for Community Control” of Rule 

3.986 (Forms Related to Judgment and Sentence). Additional amendments were 

approved during the Committee’s meeting on October 13 and were published in 

the December 15, 2017, edition of The Florida Bar News. 

The Committee proposes amendments to the following rules and forms: 

Rule 3.010 (Scope), Rule 3.025 (State and Prosecuting Attorney Defined), Rule 

3.030 Service and Filing of Pleadings, Papers, and Documents), Rule 3.111 
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(Providing Counsel to Indigents), Rule 3.130 (First Appearance), Rule 3.131 

(Pretrial Release), Rule 3.172 (Acceptance of Guilty or Nolo Contendere Plea), 

Rule 3.180 (Presence of Defendant), Rule 3.190 (Pretrial Motions), Rule 3.191 

(Speedy Trial), Rule 3.203 (Defendant’s Intellectual Disability as a Bar to 

Imposition of the Death Penalty), Rule 3.213 (Continuing Incompetency to 

Proceed, Except Incompetency to Proceed with Sentencing:; Disposition), Rule 

3.217 (Judgment of Not Guilty by Reason of Insanity:; Disposition of Defendant), 

Rule 3.218 (Commitment of a Defendant Found Not Guilty by Reason of Insanity), 

Rule 3.219 (Conditional Release), Rule 3.220 (Discovery), Rule 3.240 (Change of 

Venue), Rule 3.330 (Determination of Challenge for Cause), Rule 3.470 

(Proceedings on Sealed Verdict), Rule 3.590 (Time for and Method of Making 

Motions; Procedure; Custody Pending Hearing), Rule 3.600 (Grounds for New 

Trial), Rule 3.610 (Motion for Arrest of Judgment; Grounds), Rule 3.691 (Post-

trial Release), Rule 3.692 (Petition to Seal or Expunge), Rule 3.704 (The Criminal 

Punishment Code), Rule 3.710 (Presentence Report), Rule 3.770 (Procedure When 

Pregnancy is Alleged as Cause for Not Pronouncing Death Sentence), Rule 3.810 

(Commitment of Defendant; Duty of Sheriff), Rule 3.850 (Motion to Vacate,; Set 

Aside,; or Correct Sentence), Rule 3.986 (Forms Related to Judgment and 

Sentence), Rule 3.9876 (Motion for Correction of Sentence), and Rule 3.989 

(Affidavit,; Petition,; and Order to Expunge or Seal Forms). 

In addition to reviewing the requests for amendment that came to the 

Committee, the Committee reviewed all of the rules for incorrect statutory 

references, archaic language, and outdated practices. As a result, the Committee 

proposes many, minor amendments to the rules set. 

RULE 3.010. SCOPE 

The Committee proposes amending Florida Rule of Criminal Procedure 

3.010 to remove outdated language and include a reference to the portion of the 

Florida Rules of Traffic Court being referenced. The rule is further amended to 

correct the name of the rules set—Florida Rules of Traffic Court. Specifically, the 

Committee proposes replacing “vehicular and pedestrian” with “criminal”; 

replacing “insofar as” with “as provided”; replacing “these rules are made 

applicable by” with “by section III,.” (See Appendix G–69-G–70.)  
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RULE 3.025. STATE AND PROSECUTING ATTORNEY DEFINED 

The Committee proposes capitalizing “State of Florida” at the end of Florida 

Rule of Criminal Procedure 3.025 to conform to In re: Guidelines for Rules 

Submissions, AOSC06-14 (Fla. 2006) (“Guidelines”). (See Appendix G–69-G–70.) 

RULE 3.030. SERVICE AND FILING OF PLEADINGS, PAPERS, AND 

DOCUMENTS 

The Committee proposes several amendments to Florida Rule of Criminal 

Procedure 3.030. Specifically, the Committee proposes amending the title of the 

rule to remove the reference to “Papers” to reflect the move to electronic filing and 

electronic service. (See Appendix G–69-G–70.) In subdivision (a), the Committee 

suggests breaking out the last part of the sentence by adding a period after “2.516.” 

The new second sentence in the subdivision would begin with “Nothing.” The rest 

of the proposed amendments include deleting “that” before “a plea” and “shall” 

before “be” to make the subdivision easier to read. 

The Committee proposes amending subdivision (b) by replacing “[a]ll 

documents that are ‘court records’ as defined in the Florida Rules of Judicial 

Administration must be filed with the clerk in accordance” with “[f]ilings of all 

pleadings and documents shall comply.” This removes an outdated definition of 

“court records.” Finally, the Committee proposes replacing the reference to Rule 

2.520 (Documents) with references to Rule 2.505 (Attorneys) and Rule 2.515 

(Signature and Certificates of Attorneys and Parties) to remind attorneys of their 

obligations under the Rules of Judicial Administration such as how to get into and 

out of a case and the certifications that are ratified by their signatures. 

RULE 3.111. PROVIDING COUNSEL TO INDIGENTS 

The Committee proposes amending Florida Rule of Criminal Procedure 

3.111 in two ways. First in subdivision (c)(2), the Committee proposes deleting the 

parentheses around “office of” and adding the article “the” for grammatical 

purposes. More significantly, the Committee proposes adding new subdivisions (f) 

and (f)(1)–(f)(3). Former Committee Chair, H. Scott Fingerhut, requested that the 

Committee create language to allow indigent defendants represented by private pro 

bono counsel to file for the costs of an investigator or expert on an ex parte basis, 

without notice to the State, to protect the defendant’s strategy for the case. (See 

Appendix E–107-E–108.) A majority of the Committee agreed that this was a 

concern for defendants represented on a pro bono basis by private attorneys that is 

not faced by defendants represented by the office of the public defender, office of 
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regional conflict counsel, or the office of capital collateral regional counsel. A 

minority of committee members shared concerns that use of this ex parte process 

could be abused and should not be permitted. 

The Committee proposes new subdivision (f) entitled “Motion for Defense 

Related Costs for Indigent Defendants.” (See Appendix G–75, G–79-G–80.) 

Proposed new subdivision (f)(1) specifies that defendants filing a motion for funds 

for the appointment of an investigator, expert, or other services necessary for an 

adequate defense must be found indigent, but must not be represented by the office 

of the public defender, office of regional conflict counsel, or office of capital 

collateral regional counsel. Proposed new subdivision (f)(2) allows a defendant to 

file motions for costs on an ex parte basis and under seal with notice to the Justice 

Administration Commission, but without notice to the State. Proposed new 

subdivision (f)(3) details who should be present for any hearing on defense related 

costs and allows for the court to ratify necessary services, that could not await prior 

authorization, after the services have been obtained. 

The Honorable James C. Hankinson, Circuit Judge in the Second Judicial 

Circuit, shared concerns with the Committee’s proposed addition of new 

subdivision (f) “Motion for Defense Related Costs for Indigent Defendants” to 

Rule 3.111. (See Appendix F–5-F–7.) Judge Hankinson feels that the ex parte and 

seal requirements are not necessary as the Justice Administration Commission and 

the court need to be able to consult with the state attorney’s office to determine if 

an expenditure is warranted. The Committee voted 18-11 to keep new subdivision 

(f) in the 2018 Regular-cycle Report. The Committee did approve additional 

amendments, by a vote of 25-2, to make it clear that the hearing requirement only 

applies for motions filed under 3.111(f)(2).  

The Committee proposes a new committee note for Rule 3.111 to make it 

clear that subpoenas duces tecum are governed by Rule 3.220 (Discovery) and not 

by Rule 3.111. 

RULE 3.130. FIRST APPEARANCE 

The Committee suggests several amendments to Florida Rule of Criminal 

Procedure 3.130. In the first and third sentences of subdivision (a), the Committee 

proposes replacing “judicial officer(s)” with “judge(s)” for consistency throughout 

the rules set. In subdivision (b), the Committee proposes new subdivision (b)(2). 

The text of existing subdivision (b) would be renumbered as new subdivision 

(b)(1) and would be entitled “Notice of Charges and Rights.” New subdivision 
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(b)(1) would be further amended to add a comma after “community control” to 

conform to the Guidelines. Existing subdivisions (b)(1)–(b)(3) would be 

renumbered as (b)(1)(A)–(b)(1)(C), respectively. Proposed subdivision (b)(2) 

addresses situations in which the defendant is advised of his or her rights through 

use of a pre-recorded video. Committee Member Jeffrey Swartz noted that the 

practice of using a pre-recorded video to advise defendants is already prevalent and 

that the rules should reference the practice. The Committee agreed and proposes 

new subdivision (b)(2) entitled “Use of Video Recording to Provide Notice of 

Rights.” (See Appendix G–70, G–74, G–92.) 

The Florida Public Defender Association (“FPDA”) asked the Committee to 

reconsider its proposed amendments to Rule 3.130 (First Appearance) which 

conforms the rules to the current practice of providing notice of rights to 

defendants on first appearance via video recording. (See Appendix F–8-F–9.) After 

watching the video recording the defendant is asked by the judge to confirm that 

they watched the video and that they understand their rights. By 26-1 vote, the 

Committee voted to move forward with its proposed amendment as there is a 

public defender in the room to answer any questions raised by the defendants. 

In subdivisions (d) and (d)(2), the Committee proposes replacing “judicial 

officer” with “judge” for consistency throughout the rules set. To conform to the 

Guidelines, the Committee proposes beginning subdivisions (d)(1) and (d)(2) with 

lowercase letters. Additionally, the Committee proposes adding “or” to the end of 

subdivision (d)(1) to conform to the Guidelines.  

RULE 3.131. PRETRIAL RELEASE 

The Committee proposes two amendments to Florida Rule of Criminal 

Procedure 3.131. In subdivision (a), the Committee replacing “subsection” with 

“subdivision” to reference the rules of procedure and not statutes. In subdivision 

(h), the Committee proposes amending the end of the subdivision to add 

“subdivision” before “(b)” and deleting “above” to refer to subdivision (b) with 

greater specificity. Committee member Jeffrey Swartz suggested that the 

Committee consider amending subdivision (k) to require the summons to include 

the title of hearing to be conducted so that defendants, who may have multiple 

cases ongoing, know the type of hearing to which he or she is summoned. The 

Committee agreed and proposes adding “the title of the hearing to be conducted” 

after “the nature of the offense” in the second sentence of subdivision (k). (See 

Appendix G–69-G-70.) 
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RULE 3.172. ACCEPTANCE OF GUILTY OR NOLO CONTENDERE 

PLEA 

The Committee proposes an amendment to Florida Rule of Criminal 

Procedure 3.172 to address credit for time served in plea agreements. In a letter 

dated May 4, 2011, the Court asked the Committee to “propose an amendment to 

Florida Rule of Criminal Procedure 3.172(c).” Specifically, the Court requested 

that the Committee “propose language adding a provision to subdivision (c) 

concerning the trial court advising the defendant on the issue of credit for time 

served when determining the voluntariness of a plea of guilty or nolo contendere.” 

(See Appendix E–1-E–18.)  

The Committee was hoping that the then-new Rule 3.801 (Correction of Jail 

Credit) would address the Court’s concerns and delayed proposing an amendment 

until Rule 3.801 was fully implemented. (See Appendix G–15, G–22, G–92-G–93.) 

After an inquiry as to the Committee’s proposal from the Clerk of Court, the 

Committee proposes amending subdivision (c)(7) to add “, a specific amount of 

credit for time previously served, and a clear explanation to the defendant that any 

credit for time served not included in the time specified would be a waiver of the 

defendant’s right to such credit.”  

While the Committee proposes the amendment to subdivision (c)(7) at the 

Court’s request, some Committee members still have concerns that the amount of 

credit for time served will not be known by the defendant at the time of the plea 

colloquy, and thus still share concerns about the fairness of the waiver in light of 

the defendant’s right to credit. This is similar to concerns raised by the FPDA 

when the FPDA also asked the Committee to reconsider its proposed amendment 

in subdivision (c)(7) to Rule 3.172 (Acceptance of Guilty or Nolo Contendere 

Plea). (See Appendix F–9-F–13.) The FPDA’s concerns are that the defendant, as 

well as the defense attorney, may not know how the exact number of days of credit 

for time served are appropriate at the entry of plea. As the Committee discussed the 

same concerns when it approved the amendments the first time, the Committee 

voted to move forward with its proposed amendment by a vote of 24-6. 

Within subdivision (c), the Committee proposes several editorial 

amendments. In subdivision (c), the Committee proposes adding a comma after 

“personally,” to conform to the Guidelines. In the title of subdivision (c)(10), and 

throughout the subdivision, the Committee recommends removing the “’s” after 

“driver” to correctly refer to “driver license.” This will conform the rule to the 

phraseology used in the statutes. Liaison to the Committee, Heather Savage Telfer, 
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noted a misspelling in the rule. (See Appendix E–34.) The Committee proposes 

adding an “e” to “nolo contendre” to correct the spelling. (See Appendix G–69-G-

70.) Finally, the Committee proposes removing the superfluous parentheses 

surrounding “either by the court or by a separate agency.” 

In subdivision (e), the Committee proposes adding a colon to the end of the 

subdivision. The Committee proposes adding a semicolon to the end of subdivision 

(e)(1) and making subdivisions (e)(1) and (e)(2) into separate paragraphs to 

conform to the Guidelines.  

Finally, the Committee proposes a strictly editorial amendment to the 2015 

Committee Note. The Committee proposes adding a comma after the citation for 

Padilla v. Kentucky.  

RULE 3.180. PRESENCE OF DEFENDANT 

The Committee proposes amending two subdivisions of Florida Rule of 

Criminal Procedure 3.180.  

On February 10, 2016, the Clerk of Court forwarded an e-mail from George 

Pavlidakey, Jr. (See Appendix E–35-E–40.) Mr. Pavlidakey noted a conflict 

between Rule 3.180 and Rule 3.130 (First Appearance). Rule 3.130 allows a 

defendant to be “present” either by being physically present in the courtroom, or 

by appearing through an “electronic audiovisual device.” Rule 3.180 currently 

defines “presence” as “[a] defendant is present for purposes of this rule if the 

defendant is physically in attendance for the courtroom proceeding and has a 

meaningful opportunity to be heard through counsel on the issues being 

discussed.” Rule 3.180 appears to reject appearance through electronic audiovisual 

devices. In an effort to settle the conflict, the Committee proposes amending Rule 

3.180(b) by adding “[e]xcept as permitted by rule 3.130 relating to first appearance 

hearings,” to the beginning of the subdivision. (See Appendix G–69-G–70, G–78-

G–79.) 

Mr. Pavlidakey made several other suggestions on ways to amend Rule 

3.130 (First Appearance), but the Committee felt the suggestions to be stylistic in 

nature and decided not to make those amendments.  

In subdivision (a)(4), an editorial amendment to correctly spell 

“impaneling.” To conform to the Guidelines, the Committee proposes amending 

the title of subdivision (b) to capitalize “definition.” The Committee also proposes 
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adding the subdivision identification within subdivision (c)(2) to correctly 

reference subdivision (c)(1). 

RULE 3.190. PRETRIAL MOTIONS 

The Committee proposes two amendments to Florida Rule of Criminal 

Procedure 3.190. In the third sentence of subdivision (c), the Committee proposes 

replacing “hereinabove provided” with “provided herein” in an effort to remove 

archaic language. In the second sentence of subdivision (e), the Committee 

proposes deleting “therefrom” to make the sentence easier to read.  (See Appendix 

G–70.) 

RULE 3.191. SPEEDY TRIAL 

The Committee proposes several small amendments to Florida Rule of 

Criminal Procedure 3.191. The Committee proposes adding a colon to the end of 

subdivision (d) to conform to the Guidelines. Also to conform to the Guidelines, 

the Committee proposes replacing the comma at the end of subdivision (d)(1) with 

a semicolon. In the last paragraph of subdivision (j), the Committee proposes 

correctly referencing subdivisions (j)(2), (j)(3), and (j)(4).  

More substantively, the Committee proposes replacing the conjunctive for 

this list of exceptional circumstances that meet the high standard referred to in the 

rule as “substantial justice.” The correct conjunctive is “or” and the Committee 

proposes replacing “and” with “or” at the end of subdivision (l)(5). The Court does 

not have to find more than one of the items in this list to apply to grant an 

extension of the time periods provided in this rule. 

Former Committee Chair, H. Scott Fingerhut, suggested that the Committee 

amend Rule 3.191 to reference Smart v. State, 179 So. 3d 477 (Fla. 4th DCA 

2015), in a new Committee Note to clarify that there is no particular location in 

which the oath referenced in subdivision (c) must be given. Some Committee 

members felt that the new Committee Note is not necessary. (See Appendix G–70.) 

RULE 3.203. DEFENDANT’S INTELLECTUAL DISABILITY AS A 

BAR TO IMPOSITION OF THE DEATH PENALTY 

The Committee proposes minor amendments to Florida Rule of Criminal 

Procedure 3.203. Liaison to the Committee, Heather Savage Telfer, noted that 

several rules use an outdated name for the Florida Department of Children and 

Families. (See Appendix E–27.) The Committee agreed and proposes amending 
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subdivision (b) by replacing “Department of Children and Family Services” with 

“Department of Children and Families” to correctly reference the agency. (See 

Appendix G–27.) The second sentence of subdivision (b) is further amended to 

replace “two” with “2” to conform to the Guidelines. The Committee proposes 

amending the title of subdivision (c) to replace the colon with a semicolon for 

consistency throughout the rules set. The Committee proposes amending the first 

sentence of subdivision (c)(2) by replacing “one” with “1” and amending 

subdivision (c)(3) to replace “one” with “1” and “two” with “2” to conform to the 

Guidelines. 

RULE 3.213. CONTINUING INCOMPETENCY TO PROCEED, 

EXCEPT INCOMPETENCY TO PROCEED WITH 

SENTENCING: DISPOSITION 

Lacey Kantor, Assistant General Counsel at the Florida Department of 

Children and Families reached out to the Committee and asked the Committee to 

review a 2016 change to section 916.145, Florida Statutes, allowing for dismissal 

of certain charges against a defendant who has been incompetent to proceed for 3 

years. (See Appendix E–101-E–106.) Ms. Kantor correctly noted that a 

corresponding amendment had not been made to Florida Rule of Criminal 

Procedure 3.213(b). The Committee proposes amending subdivisions (a) and (b) to 

rectify the oversight.  

Section 916.145, Florida Statutes, was amended by section 3, chapter 2016-

135, Laws of Florida, to address the dismissal of charges against a defendant 

adjudicated incompetent for 5 continuous, uninterrupted years. In response, the 

Committee proposes amending subdivisions (a)(1) and (b)(1) by replacing part of 

the beginning of the sentence: “[i]f at any time after 5 years,” with “[i]f the court 

determines after hearing that a person has remained incompetent for 5 continuous, 

uninterrupted years” to conform to the statutory revision. Additionally, the 

Committee proposes replacing the end of subdivisions (a)(1) and (b)(1) “, the 

court, after hearing, determines” with “and finds:.” The Committee also suggests 

dividing up existing subdivisions (a)(1) and (b)(1) into new subdivisions 

(a)(1)(A)–(a)(1)(C) and (b)(1)(A)–(b)(1)(C), respectively, to make the rule easier 

to read. To conform to the Guidelines, the Committee proposes replacing the 

commas after “community control violation hearing” and “foreseeable future” with 

semicolons in proposed subdivisions (a)(1)(A)–(a)(1)(B) and (b)(1)(A)–(b)(1)(B).  

In the last paragraph of subdivision (a)(1), the Committee suggests replacing 

“it” with “then the court” to make the order of the procedure clearer. At the end of 
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subdivision (a)(1), the Committee proposes adding “[t]he court may dismiss such 

charges at least 3 years after such determination, unless the charge is enumerated 

in section 916.145, Florida Statutes” to conform to the legislative revision to 

section 916.145, Florida Statutes, as amended by section 3, Chapter 2016-135, 

Laws of Florida. 

In the last paragraph of subdivision (b)(1), to make the order of the 

procedure clearer, the Committee suggests adding “then” before “the court.” The 

Committee proposes replacing “Department of Children and Family Services” with 

“Department to Children and Families” to correctly reference the agency. (See 

Appendix G–27.) 

RULE 3.217. JUDGMENT OF NOT GUILTY BY REASON OF 

INSANITY:; DISPOSITION OF DEFENDANT 

The Committee proposes two amendments to Florida Rule of Criminal 

Procedure 3.217. First, the Committee proposes amending the rule title to replace 

the colon with a semicolon for consistency throughout the rules set. The 

Committee proposes amending subdivision (b) by replacing “Department of 

Children and Family Services” with “Department of Children and Families” to 

correctly reference the agency. (See Appendix G–27.) 

RULE 3.218. COMMITMENT OF A DEFENDANT FOUND NOT 

GUILTY BY REASON OF INSANITY 

The Committee proposes amending subdivision (a) of Florida Rule of 

Criminal Procedure 3.218. Specifically, the Committee proposes amending 

subdivision (a) by replacing “Department of Children and Family Services” with 

“Department of Children and Families” to correctly reference the agency. (See 

Appendix G–27.) 

RULE 3.219. CONDITIONAL RELEASE 

The Committee proposes amending subdivision (b) of Florida Rule of 

Criminal Procedure 3.219. Specifically, the Committee proposes amending 

subdivision (b) by replacing “Department of Children and Family Services” with 

“Department of Children and Families” to correctly reference the agency. (See 

Appendix G–27.) 
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RULE 3.220. DISCOVERY 

The Committee proposes several amendments to Florida Rule of Criminal 

Procedure 3.220. Dennis Strow, Chief of the Williston Police Department, asked 

several questions, among them whether his “email constitute[s] the ‘address’ of the 

Law Enforcement Agency as required in the rule.” (See Appendix E–30.) The 

Committee agreed that the language could be clearer and proposes amending 

subdivision (h)(5) to allow a law enforcement agency to designate a physical or an 

e-mail address for delivery of written notices of taking deposition. Specifically, the 

Committee proposes adding “physical” before “address of the law enforcement 

agency” as well as adding “e-mail or other” before “address designated by the law 

enforcement agency or department.” Later in the same sentence, the Committee 

proposes replacing “five” with “5” to conform to the Guidelines. (See Appendix G-

70, G–74-G–75.) 

In subdivision (h)(7), the Committee proposes adding a colon to the end of 

the subdivision to conform to the Guidelines. Additionally, the Committee 

proposes ending subdivisions (h)(7)(A)–(h)(7)(C) with semicolons instead of 

commas to conform to the Guidelines. The Committee also proposes making 

subdivisions (h)(7)(A)–(h)(7)(D) into separate paragraphs.  

In subdivision (i), the Committee proposes replacing the parentheses around 

“except the defendant” with commas for grammatical purposes. 

Former Chair of the Committee, H. Scott Fingerhut, suggested amending 

Rule 3.220 to address an arguable discovery violation in Scipio v. State, 928 So. 2d 

1138 (Fla. 4th DCA 2006). (See Appendix E–95-E–96.) The Committee agreed 

that there was no harm in reminding attorneys that the continuing duty to disclose 

includes any additional recorded or unrecorded statements of any person disclosed 

under subdivisions (b)(1)(A) and (d)(1)(A). (See Appendix G–75.) The Committee 

proposes adding a new sentence to the end of subdivision (j) “Continuing Duty to 

Disclose.” Specifically, the sentence would read:  

This duty includes any additional recorded or unrecorded statements of any 

person disclosed under subdivisions (b)(1)(A) or (d)(1)(A) of this rule that 

materially alter a written or recorded statement previously provided under 

these rules. 

To conform to the Guidelines, the Committee proposes adding a colon to the 

end of subdivision (l)(2). The Committee also proposes renumbering subdivisions 

(l)(2)(1)–(l)(2)(6) as (l)(2)(A)–(l)(2)(F), respectively. Additionally, the Committee 
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proposes ending renumbered subdivisions (l)(2)(A)–(l)(2)(E) with semicolons 

instead of colons. Finally, the Committee proposes making renumbered 

subdivisions (l)(2)(A)–(l)(2)(F) into separate paragraphs to conform to the 

Guidelines.  

During its review of the Rule, the Committee approved adding new 

references to the Florida Rules of Judicial Administration 2.505 (Attorneys) and 

2.515 (Signature and Certificates of Attorneys and Parties) to subdivision (n)(3). 

(See Appendix G–75.) Specifically, the Committee proposes adding “as defined by 

Florida Rule of Judicial Administration 2.505” after “attorney of record” in the 

first sentence. After the second sentence, the Committee proposes adding “[t]he 

signature of the attorney constitutes a certification that the document complies with 

Florida Rule of Judicial Administration 2.515” to remind attorneys of the 

certifications their signature ratifies.  

The Committee proposes a new Committee Note to explain the amendments 

to subdivision (j).  

Amendments to subdivision (d)(1)(B)(ii), indicated in double underline in 

Appendix B–69, are pending in In Re: Florida Rule of Criminal Procedure—Rule 

3.220, SC17-2004. 

RULE 3.240. CHANGE OF VENUE 

During the Committee’s review of the rules for archaic language, the 

Committee approved amendments to Florida Rule of Criminal Procedure 3.240. 

Specifically, the Committee proposes amending subdivision (f) “Transmittal of 

Documents” to replace “enter on the minutes” with “docket” for greater clarity. 

The Committee proposes amending subdivision (h) to replace “one” with “1” to 

conform to the Guidelines.  

The Committee approved several amendments to subdivision (j) 

“Prosecuting Attorney’s Obligation” to make the subdivision easier to read. 

Specifically, the Committee proposes breaking the subdivision into two sentences. 

The first sentence would end after “new information,” prior to “and.” “[A]nd” 

would be replaced with “Any” which would begin the new second sentence. 

Additionally, the Committee proposes replacing “in which the trial is had” with “to 

which the cause is removed” for greater clarity for the reader. (See Appendix G–

74.) 
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RULE 3.330. DETERMINATION OF CHALLENGE FOR CAUSE 

The Committee proposes a minor amendment to Florida Rule of Criminal 

Procedure 3.330. Specifically, the Committee proposes amending the second 

sentence by replacing “on” with “under” to be easier to read. (See Appendix G-70.) 

RULE 3.470. PROCEEDINGS ON SEALED VERDICT 

The Committee proposes several amendments to Florida Rule of Criminal 

Procedure 3.470 to make the rule easier to understand. At the end of the first 

sentence, the Committee proposes replacing “next convening of the court” with 

“court reconvenes.” In the second sentence, the Committee adding “, of any kind,” 

after “any disclosure” to remind practitioners that juror disclosures can occur 

through multiple means. Later in the second sentence, the Committee proposes 

replacing “cause” with “case.” In the third sentence, the Committee proposes 

deleting “forthwith.” The Committee proposes rephrasing the last sentence from 

“[w]hen the jurors have reassembled in open court, the envelope shall be opened 

by the court or clerk and the same proceedings shall be had as in the receiving of 

other verdicts” to “[w]hen the jurors have reassembled in open court, the envelope 

shall be opened by the court or clerk, and must be received in the same manner as 

unsealed verdicts” for greater clarity. (See Appendix G-70.) 

RULE 3.590. TIME FOR AND METHOD OF MAKING MOTIONS; 

PROCEDURE; CUSTODY PENDING HEARING 

The Committee proposes several minor amendments to Florida Rule of 

Criminal Procedure 3.590. In the first sentence of subdivision (a), the Committee 

proposes adding “a motion” before “in arrest of judgment” to make the rule easier 

to read. The Committee proposes adding a comma after “both” to parallel the same 

language in subdivision (b). In first sentence of subdivision (b), the Committee 

proposes adding “a motion in” before “arrest of judgment” to parallel proposed 

amendments in subdivision (a). In the last sentence of subdivision (b), the 

Committee proposes adding a hyphen to “10 day period.” In the third sentence of 

subdivision (d), the Committee proposes replacing “prosecuting officer” with 

“prosecuting attorney” to be more specific.  

In the first sentence of subdivision (e), the Committee proposes several 

small amendments to make the subdivision easier to read. As proposed, “[u]ntil the 

motion is disposed of,” is deleted; the subdivision begins with “A”; a comma is 

added after “unless the court”; the parentheses around “if the offense for which the 

defendant is bailable” are removed; and a comma is added after “bailable.” At the 
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end of that sentence, “the motion is disposed” is replaced with “the court disposes 

of the motion” to remove passive voice. In the second sentence of subdivision (e), 

the Committee proposes replaced “it” with “the court” for greater specificity and 

replacing “disposed of” with “the court disposes of the motion” to remove passive 

voice. (See Appendix G–75.) 

RULE 3.600. GROUNDS FOR NEW TRIAL 

The Committee proposes several minor amendments to Florida Rule of 

Criminal Procedure 3.600. In subdivision (a), the Committee proposes adding 

“only” before “if” and deleting “any of the following grounds is established” to 

make the subdivision less wordy. Also, the Committee proposes replacing the 

period at the end of the first sentence with a colon to conform to the Guidelines. In 

subdivisions (a)(1)–(a)(3), the Committee proposes beginning the subdivisions 

with lowercase letters. At the end of subdivisions (a)(1) and (a)(2), the Committee 

proposes replacing the period with a semicolon. Subdivision (a)(2) is further 

amended to include the conjunctive “or” to conform to the Guidelines. 

In subdivision (b), the Committee proposes amending the subdivision title 

by adding “is” after “prejudice.” In the language of subdivision, the Committee 

proposes deleting “any of the following grounds is established, providing” to make 

the subdivision less wordy. The Committee suggests replacing “thereby” with 

“because” and replacing the period with a colon to conform to the Guidelines. (See 

Appendix G–75.) In subdivisions (b)(1)–(b)(6), the Committee proposes beginning 

the subdivisions with a lowercase letter and ending with a semicolon instead of a 

period to conform to the Guidelines. In subdivision (b)(7), the Committee proposes 

beginning the subdivision with a lowercase letter; replacing the period at the end of 

the subdivision with a semicolon; and adding the conjunctive “or” to conform to 

the Guidelines. As proposed, subdivision (b)(8) would begin with a lowercase 

letter.  

RULE 3.610. MOTION FOR ARREST OF JUDGMENT; GROUNDS 

The Committee proposes several minor amendments to Florida Rule of 

Criminal Procedure 3.610. In the first sentence of the rule, the Committee proposes 

replacing “on 1 or more of the following grounds” with “if” to make the 

subdivision less wordy. In subdivisions (a)–(c), the Committee proposes beginning 

the subdivisions with a lowercase letter and ending the subdivisions with a 

semicolon instead of a period to conform with the Guidelines. Also, in subdivision 

(c), the Committee proposes replacing “offense of which” with “offense for which” 
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and deleting “under which the defendant was tried” to make the subdivision easier 

to read. Finally, in subdivision (c), the Committee proposes adding the conjunctive 

“or” to the end of the sentence. In subdivision (d), the Committee proposes 

beginning with a lowercase letter and then deleting “under which the defendant 

was tried.” (See Appendix G–75.) 

RULE 3.691. POST-TRIAL RELEASE 

The Committee proposes several amendments to Florida Rule of Criminal 

Procedure 3.691. Former Committee Chair, Melanie Casper, noted that the rule 

does not make exceptions for bail in non-capital cases on appeal or those found 

guilty of offenses referenced in section 903.133, Florida Statutes. (See Appendix 

E–19-E–20.) The Committee agreed that the rule and statutes were inconsistent 

and proposes amending the first sentence of subdivision (a) to include “or for 

which bail is prohibited under section 903.133, Florida Statutes” after “offense.” 

(See Appendix G–5.) The Committee proposes several minor amendments to this 

rule. Throughout the rule, and in 6 places in subdivision (a), the Committee 

proposes replacing “person” with “defendant” for consistency throughout the rules 

set. In the first sentence of subdivision (a), the Committee proposes replacing 

“offense, not capital” with “non-capital offense” to make the sentence easier to 

read. The Committee proposes italicizing “Younghans v. State” and ending the 

sentence after the citation.  The new second sentence would begin after the citation 

and would start with “[n]o defendant.” In subdivision (c), the Committee proposes 

replacing “person” with “defendant.” In subdivision (d), the Committee proposes 

replacing “on” with “pending” and adding an “s” to make “condition” plural for 

grammatical purposes. The Committee also proposes making subdivisions (d)(1) 

and (d)(2) separate paragraphs to conform to the Guidelines. Lastly, in subdivision 

(e), the Committee proposes adding a second sentence, “[h]owever, in no case may 

an original appearance bond be continued for an appeal” to make the procedure 

completely clear. (See Appendix G–75.) 

RULE 3.692. PETITION TO SEAL OR EXPUNGE 

The Committee suggests several amendments to Florida Rule of Criminal 

Procedure 3.692. In subdivisions (a)(1) and (a)(2), the Committee proposes 

deleting the last sentence of each subdivision to avoid confusion and remove an 

incorrect cross reference. In the first sentence of subdivision (b), the Committee 

proposes replacing “state may traverse or demur” with “prosecuting attorney and 

arresting agency may respond” to make the rule easier to understand. In the second 
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sentence of subdivision (b), the Committee proposes replacing “the decision of” 

with “rule on” for greater clarity for the reader.  

In subdivision (e)(2), the Committee proposes adding the conjunction “and” 

to the end of the sentence. In subdivision (e)(3), the Committee proposes correctly 

referencing subdivision (e)(2). 

In subdivision (f), the Committee proposes simplifying the language by 

deleting the current sentence and replacing it with “[p]etitioner shall bear all costs 

of certified copies unless petitioner is indigent.” (See Appendix G–75.) 

RULE 3.704. THE CRIMINAL PUNISHMENT CODE 

The Committee proposes several minor amendments and one major 

amendment to Florida Rule of Criminal Procedure 3.704. Angella New and Barton 

Neil Schneider noticed that Rule 3.704 did not include an amendment to address 

Chapter 2014-4, Laws of Florida. (See Appendix E–54-E–94.) The Committee 

overlooked this piece of legislation and added the amendment into the 2018 

Regular-cycle Report. The legislative change provided that sentence points are 

multiplied by 2.0 for specified sex offenses committed by an adult upon a minor 

under certain circumstances. The Committee agreed that the rule should be 

amended to address the legislative changes in section 3, Chapter 2014-4, Laws of 

Florida, and proposes new subdivisions (d)(24)(A)–(d)(24)(B). To accommodate 

new subdivision (d)(24), existing subdivisions (d)(24)–(d)(30) are renumbered. 

(See Appendix G–75.) 

In the first sentence of subdivision (b), The Committee proposes adding 

commas after “Code” and after “embodies” to conform to the Guidelines. In 

subdivision (c), to conform to the Guidelines, the Committee proposes amending 

subdivisions (c)(2)(A)–(c)(2)(E) to begin with lowercase letters. The Committee 

also suggests amending subdivisions (c)(2)(A)–(c)(2)(D) to replace the period at 

the end of the sentence with a semicolon. At the end of the (c)(2)(D), the 

Committee proposes adding the conjunctive “or.” In the last sentence of 

subdivision (c), the Committee proposes adding a comma after “section 775.0875” 

to conform to the Guidelines. 

In the second sentence of subdivision (d)(1), the Committee proposes 

replacing “state attorney” with “prosecuting attorney” for accuracy. In subdivision 

(d)(3), the Committee proposes replacing “one” with “1” to conform with the 

Guidelines. In the second sentence of subdivision (d)(7), the Committee proposes 

replacing “one” with “1” to conform to the Guidelines. The Committee proposes 
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the same amendments in the second and third paragraphs of subdivision (d)(9) and 

in subdivision (d)(10). In subdivision (d)(11), the Committee proposes adding “, 

Florida Statutes” after “794.023” to conform to the Guidelines. Also to conform to 

the Guidelines, the Committee proposes amending subdivision (d)(12) by replacing 

“thirty” with “30.” In subdivision (d)(13), the Committee proposes replacing “one” 

with “1” to conform to the Guidelines. 

In subdivisions (d)(15)(A)–(d)(15)(G), the Committee proposes beginning 

the subdivisions with lowercase letters to conform to the Guidelines. The 

Committee proposes the same amendment to subdivisions (d)(16)(A)–(d)(16)(C). 

In the last paragraph after subdivision (d)(16)(C), the Committee recommends 

spelling out section instead of using the abbreviation “s.” The Committee also 

suggests adding “Florida Statutes,” after “948.06” and in the same sentence 

replacing “twelve” with “12” to conform to the Guidelines. In the second sentence 

of subdivision (d)(17), the Committee suggests adding “, Florida Statutes,” after 

“755.087(2).” Similarly, in the third sentence of the subdivision, the Committee 

proposes adding “Florida Statutes” after the 4 statutory references. In the last 

sentence of subdivision (d)(17), the Committee proposes replacing “one” with “1” 

to conform to the Guidelines. In subdivision (d)(18), the Committee suggests 

adding a comma after “prior capital felony points.” In the second and third 

sentences of subdivision (d)(20), the Committee suggests adding “Florida Statutes” 

after the three statutory references. In subdivision (d)(21), the Committee proposes 

replacing “three” with “3.” In subdivision (d)(23), the Committee suggests adding 

“, Florida Statutes,” after “741.28(2).”  

As proposed, new subdivision (d)(24) would be broken into many 

subdivisions to make the rule easier to read and to list all of the relevant statutory 

sections. Proposed subdivision (d)(24)(A) would specify that the subdivisions 

under (d)(24) address adult on minor sex offenses. Proposed subdivision 

(d)(24)(A)(i) provides part of the criteria for sentencing under subdivision 

(d)(24)(A) which is that “the offender was 18 years of age or older and the victim 

was younger than 18 years of age at the time the offender committed the primary 

offense [ ].” Proposed subdivision (d)(24)(A)(ii) provides additional criteria—that 

“the primary offense was committed on or after October 1, 2014, and is a violation 

of:.” Proposed subdivisions (d)(24)(A)(ii)a.–(d)(24)(A)(ii)f. list the statutes that 

increase the felony degree for certain sexual offenses such as sexual battery, lewd 

battery, and lewd molestation, and were committed by an adult on a minor or 

involve a repeat sexual offense. Proposed subdivision (d)(24)(B) explains that if 

the multiplier results in the lowest permissible sentence, but still exceeds the 
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statutory maximum sentence for the primary offense, then the court need not apply 

the multiplier.  

In existing subdivision (d)(25), renumbered as subdivision (d)(26), the 

Committee proposes adding “Florida Statutes,” after the statutory references in the 

fifth and eighth sentences. In existing subdivision (d)(27)(b), renumbered as 

subdivision (d)(28)(B), the Committee proposes adding “Florida Statutes,” after 

the statutory references in second sentence. In existing subdivision (d)(28), 

renumbered as (d)(29), the Committee proposes replacing “six” with “6” to 

conform to the Guidelines. Later in the same sentence, the Committee suggests 

replacing “s.” with “section” and adding “, Florida Statutes” to the end of the 

sentence. 

RULE 3.710. PRESENTENCE REPORT 

The Committee proposes clarifying amendments to Florida Rule of Criminal 

Procedure 3.710. In its decision in Hernandez v. State, 137 So. 3d 542 (Fla. 4th 

DCA 2014), the Fourth District Court of Appeal appeared to find Florida Rule of 

Criminal Procedure 3.710 to be unclear as to its application. To address this 

confusion, the Committee proposes clarifying that subdivision (a) does not apply to 

subsequent violations of probation or to statutorily required mandatory-minimum 

sentences. (See Appendix G–5-G–6.) Specifically, the Committee proposes adding 

“or the statutorily required mandatory minimum” in the second sentence after 

“other than probation.” The Committee proposes replacing “shall” with “may” in 

the same sentence. The Committee suggests adding a sentence to the end of 

subdivision (a) to specify that “[t]he requirements of this subdivision are not 

applicable to a subsequent violation of probation proceeding.” Lastly, the 

Committee proposes a new committee note to make it “clear that a report is not 

required prior to sentencing in violation of probation proceedings following the 

ruling in Barber v. State, 293 So. 2d 710 (Fla. 1974).”  

RULE 3.770. PROCEDURE WHEN PREGNANCY IS ALLEGED AS 

CAUSE FOR NOT PRONOUNCING DEATH SENTENCE 

In an effort to make the rules gender-neutral, the Committee proposes 

several amendments to Florida Rule of Criminal Procedure 3.770. (See Appendix 

G–31-G–32.) In the first sentence, the Committee proposes deleting “female” 

before “defendant.” Throughout the rest of the rule, the Committee proposes 

replacing “her” and “she” with “the defendant.” Finally, the Committee proposes 

deleting “upon her” at the end of the rule as being superfluous. 
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RULE 3.810. COMMITMENT OF DEFENDANT; DUTY OF SHERIFF 

The Committee proposes amendments to Florida Rule of Criminal Procedure 

3.810 to remove outdated language and outdated practices. (See Appendix G–76.) 

The proposed amendments also make the rule easier to understand. Specifically in 

the first sentence, the Committee proposes replacing “forthwith” with 

“immediately,” deleting “under a commitment” and ending the sentence with 

“sheriff.” New language would define “commitment documents” and would also 

address situations in which the sheriff is not the proper official to execute the 

sentence. At the end of the rule, the Committee proposes replacing “and make a 

return thereof” with “that will be returned” to remove outdated language. The 

following language is deleted: 

under a commitment to which shall be attached a certified copy of the 

sentence and, unless both are contained in the same instrument if the 

sentence is imprisonment in the state prison, a certified copy of the judgment 

of conviction and a certified copy of the indictment or information, and the 

sheriff shall thereupon, within a reasonable time, if the sheriff is not the 

proper official to execute the sentence, transfer the defendant, together with 

the commitment and attached certified copies, 

And as proposed, the second sentence would read as follows: 

The commitment documents must include certified copies of the sentence, 

the judgment of conviction, and the indictment or information. If the sheriff 

is not the proper official to execute the sentence, the sheriff will transfer the 

prisoner, with certified copies of the commitment documents to the custody 

of the official whose duty it is to execute the sentence and shall take from 

that person a receipt for the defendant that will be returned to the court. 

RULE 3.850. MOTION TO VACATE,; SET ASIDE,; OR CORRECT 

SENTENCE 

The Committee proposes one substantive amendment and several minor 

amendments to Florida Rule of Criminal Procedure 3.850. Chris Pratt asked the 

Committee to review Rule 3.850 to see if subdivision (c) “Contents of Motion” 

could be amended to include a reference to the required certifications in 

subdivision (n) “Certification of Defendant; Sanctions.” (See Appendix E–97-E–

100.) The Committee agreed that the certifications should be referenced in 

subdivision (c) and proposes amending the second sentence to read: “[t]he motion 
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must include the certifications required by subdivision (n) of this rule and must 

also include an explanation of:.” (See Appendix G–81.) 

The Committee’s other proposed amendments to Rule 3.850 include 

amending the rule title to replace the commas with semicolons for consistency 

throughout the rules set. Additionally, the Committee proposes amending 

subdivisions (a)(1)–(a)(6) to begin with lowercase letters to conform to the 

Guidelines. Additionally, subdivisions (a)(1)–(a)(5) would be amended to end with 

semicolons instead of periods and subdivision (a)(5) would end with the 

conjunction “or.” The Committee proposes adding a colon to the end of 

subdivision (b); replacing the commas at the end of subdivisions (b)(1) and (b)(2) 

with semicolons; and deleting the extra conjunctive “or” at the end of subdivision 

(b)(2). 

In subdivision (d), the Committee proposes replacing the dashes with spaces 

in “8 1/2-by-11” which will make the rule consistent with subdivision (b) of 

Florida Rule of Judicial Administration 2.520 (Documents). In subdivisions (f)(3) 

and (f)(4), the Committee proposes replacing “one or more claims” with “1 or 

more claims” in one place in subdivision (f)(3) and in three places in subdivision 

(f)(4). In the last paragraph of subdivision (n)(3), the Committee proposes 

replacing “subsection” with “subdivision” to correctly reference the rules of 

procedure and not statutes.  

RULE 3.986. FORMS RELATED TO JUDGMENT AND SENTENCE 

The Committee proposes substantive amendments to Florida Rule of 

Criminal Procedure 3.986 in an effort to avoid constant amendment of the rule. 

(See Appendix G–37, G–45-G–67, G–91.) This rule is subject to amendment every 

time the Legislature meets. However, the clerks of court maintain up-to-date charts 

with the same information. The Committee proposes simplifying the rule by 

deleting the lists of costs, special provisions, and general provisions and require the 

court to insert these items. 

Specifically, the Committee proposes deleting the check list of 

charges/costs/fees in subdivision (c) and replace it with “[Insert list of mandatory 

fines, discretionary fines, and restitution, if any.]” In subdivision (d), the 

Committee proposes deleting the list of special provisions and replacing it with 

“[Include all findings, sentencing enhancements, and mandatory minimum 

provisions, as authorized by law and pronounced at sentencing.]” In subdivision 

(e), the Committee proposes deleting the check list of conditions and special 
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conditions and replacing it with “GENERAL CONDITIONS: [List the general 

conditions of probation pursuant to section 948.03, Florida Statutes.]” and 

“SPECIAL CONDITIONS: [List the special conditions of probation as orally 

pronounced and authorized by law.]” In the paragraph under “Other,” the 

Committee proposes deleting the existing language and replacing it with “[t]he 

court may rescind or modify at any time the terms and conditions imposed by it 

upon the probationer.” In the next paragraph, the Committee proposes deleting the 

language in the parenthesis. 

In subdivision (f), the Committee proposes deleting the list of conditions of 

community control and special condition and replacing it with “GENERAL 

CONDITIONS: [List the general conditions of community control pursuant to 

section 948.101, Florida Statutes.]” and “SPECIAL CONDITIONS: [List the 

special conditions of community control as orally pronounced and authorized by 

law.]” In the paragraph under “Other,” the Committee proposes deleting the 

existing language and replacing it with “[t]he court may rescind or modify at any 

time the terms and conditions imposed by it upon the community controlee.” In the 

next paragraph, the Committee proposes deleting the language in the parenthesis. 

The Committee received a comment on Rule 3.986(f) from Barton Schneider 

regarding a statutory reference and a consistent use of “community control.” The 

Committee agreed that Mr. Schneider’s comments were well taken and approved 

additional amendments, by a vote of 29-0, to subdivision (f) “Form for Community 

Control” to correct an inaccurate statutory reference and change references within 

the form from “probation/probationer” to “community control/community 

controlee.” (See Appendix F–1-F–4.) 

In subdivision (g), the Committee proposes deleting the check list of 

restitution options and replace it with “[Include all restitution and findings, as 

authorized by law and pronounced at sentencing.]” 

RULE 3.9876. MOTION FOR CORRECTION OF SENTENCE 

At the suggestion of the Criminal Court Steering Committee, the Committee 

proposes a new form to be used for motions for correction of sentence. (See 

Appendix E–26.) The new form is specifically for correction of illegal sentence, 

incorrect sentencing scoresheet, or erroneous sexual predator designation. (See 

Appendix G–22.) The form is written in a question-and-answer format and is 

similar to the format previously approved in Rule 3.9875 (Motion for Jail Credit).  
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RULE 3.989. AFFIDAVIT,; PETITION,; AND ORDER TO EXPUNGE 

OR SEAL FORMS 

John Booth, Florida Department of Law Enforcement, suggested that Florida 

Rule of Criminal Procedure 3.989 should be amended to remove references to 

“jurisdictions outside the state” and be amended to remove the phrase “under any 

law.” (See Appendix E–41-E–53.) Mr. Booth also shared concerns that the rule 

may conflict with section 943.0583 in that a victim of human trafficking does not 

have to admit to the crime in question in order to get a record expunged. The 

Committee reviewed these concerns and agrees that amendments are needed. (See 

Appendix G–76.) 

The Committee proposes amending subdivision (a)5. to replace “under any 

law” with “under section 943.0585 or 943.059, Florida Statutes, or under former 

section 893.14, 901.33, or 943.058, Florida Statutes, or the record is otherwise 

eligible for expunction because it has been sealed for at least 10 years.” A similar 

amendment is proposed for subdivision (b)3., specifically, to add “under section 

943.0585 or 943.059, Florida Statutes, or under former section 893.14, 901.33, or 

943.058, Florida Statutes, or the record is otherwise eligible for expunction 

because it has been sealed for at least 10 years” after “sealing.” In subdivision (c), 

the Committee proposes adding “under section 943.0585 or 943.059, Florida 

Statutes, or under former section 893.14, 901.33, or 943.058, Florida Statutes” to 

subdivision (c)3. The Committee suggests editorial amendments to subdivision 

(d)4. and (d)5. to make the form easier to read. 

In subdivision (e)2., the Committee proposes adding “, or is reported to have 

committed,” before “an offense.” In the same sentence, the Committee proposes 

adding “section” before and “Florida Statutes” after “775.084(1)(b)1.” Also in the 

same sentence, the Committee proposes adding “, or reported to have been 

committed,” after “which was committed.” 

In subdivision (f)2., the Committee proposes adding “, or is reported to have 

committed,” before “an offense.” In the same sentence, the Committee proposes 

adding “section” before and “Florida Statutes” after “775.084(1)(b)1.” Also in the 

same sentence, the Committee proposes adding “, or reported to have been 

committed,” after “which was committed.” 

In paragraph 2 of subdivision (g), the Committee proposes adding “, or is 

reported to have committed,” before “an offense.” In the same sentence, the 

Committee proposes adding “section” before and “Florida Statutes” after 
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“775.084(1)(b)1.” Also in the same sentence, the Committee proposes adding “, or 

reported to have been committed,” after “which was committed.” 

WHEREFORE, the Criminal Procedure Rules Committee respectfully 

requests that the Court amend the Florida Rules of Criminal Procedure as detailed 

above. 

Respectfully submitted on January 23, 2018. 
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FLORIDA RULES OF CRIMINAL PROCEDURE 

 

I. SCOPE, PURPOSE, AND CONSTRUCTION 

3.010.  SCOPE       [AMENDED] 

  Committee vote: 32-0 

  Board of Governors vote: 43-0 

3.020.  PURPOSE AND CONSTRUCTION   [NO CHANGE] 

3.025.  STATE AND PROSECUTING ATTORNEY  [AMENDED] 

  DEFINED 

  Committee vote: 32-0 

  Board of Governors vote: 43-0 

 

II. GENERAL PROVISIONS 

3. 030. SERVICE AND FILING OF PLEADINGS,   [AMENDED] 

  PAPERS, AND DOCUMENTS 

  Committee vote: 32-0 

  Board of Governors vote: 43-0 

3.040.  COMPUTATION OF TIME    [NO CHANGE] 

3.050.  ENLARGEMENT OF TIME    [NO CHANGE] 

3.060.  TIME FOR SERVICE OF MOTIONS   [NO CHANGE] 

  AND NOTICE OF HEARING 

3.070.  ADDITION TIME AFTER SERVICE   [NO CHANGE] 

  BY MAIL, WHEN PERMITTED,  

  OR E-MAIL 

3.080.  NONVERIFICATION OF PLEADINGS  [NO CHANGE] 

3.090.  PLEADING CAPTIONS     [NO CHANGE] 

3.111.  PROVIDING COUNSEL TO INDIGENTS  [AMENDED] 

  Committee vote: 21-4. Additional Amendments 25-2 

  Board of Governors vote: 43-0. Additional Amendments 35-0 

3.112.  MINIMUM STANDARDS FOR    [NO CHANGE] 

  ATTORNEYS IN CAPITAL CASES 

3.113.  MINIMUM STANDARDS FOR    [NO CHANGE] 

  ATTORNEYS IN FELONY CASES 

3.115.  DUTIES OF STATE ATTORNEY;   [NO CHANGE] 

  CRIMINAL INTAKE 
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III. PRELIMINARY PROCEEDINGS 

3.120.  COMMITTING JUDGE     [NO CHANGE] 

3.121.  ARREST WARRANT     [NO CHANGE] 

3.125.  NOTICE TO APPEAR     [NO CHANGE] 

3.130.  FIRST APPEARANCE     [AMENDED] 

  Committee vote: 32-0 

  Board of Governors vote: 43-0 

3.131.  PRETRIAL RELEASE     [AMENDED] 

  Committee vote: 32-0 

  Board of Governors vote: 43-0 

3.132.  PRETRIAL DETENTION    [NO CHANGE] 

3.133.  PRETRIAL PROBABLE CAUSE    [NO CHANGE] 

  DETERMINATIONS AND ADVERSARY  

  PRELIMINARY HEARINGS 

3.134.  TIME FOR FILING FORMAL CHARGES  [NO CHANGE] 

3.140.  INDICTMENTS; INFORMATIONS   [NO CHANGE] 

3.150.  JOINDER OF OFFENSES AND    [NO CHANGE] 

  DEFENDANTS 

3.151.  CONSOLIDATION OF RELATED    [NO CHANGE] 

  OFFENSES 

3.152.  SEVERANCE OF OFFENSES AND   [NO CHANGE] 

  DEFENDANTS 

3.153.  TIMELINESS OF DEFENDANT’S   [NO CHANGE] 

  MOTION; WAIVER 

 

IV. ARRAIGNMENT AND PLEAS 

3.160.  ARRAIGNMENT      [NO CHANGE] 

3.170.  PLEAS       [NO CHANGE] 

3.171.  PLEA DISCUSSIONS AND     [NO CHANGE] 

  AGREEMENTS 

3.172.  ACCEPTANCE OF GUILTY    [AMENDED] 

  OR NOLO CONTENDERE PLEA 

  Committee vote: 23-3 

  Board of Governors vote: 43-0 

3.180.  PRESENCE OF DEFENDANT    [AMENDED] 

  Committee vote: 26-0 

  Board of Governors vote: 43-0 

3.181.  NOTICE TO SEEK DEATH PENALTY  [NO CHANGE] 
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V. PRETRIAL MOTIONS AND DEFENSES 

3.190.  PRETRIAL MOTIONS     [AMENDED] 

  Committee vote: 24-4 

  Board of Governors vote: 43-0 

3.191.  SPEEDY TRIAL      [AMENDED] 

  Committee vote: 24-4; Committee Note vote: 22-9 

  Board of Governors vote: 43-0 

3.192.  MOTIONS FOR REHEARING    [NO CHANGE] 

3.200.  NOTICE OF ALIBI     [NO CHANGE] 

3.201.  BATTERED-SPOUSE SYNDROME    [NO CHANGE] 

  DEFENSE 

3.202.  EXPERT TESTIMONY OF MENTAL  [NO CHANGE] 

  MITIGATION DURING PENALTY 

  PHASE OF CAPITAL TRIAL; NOTICE 

  AND EXAMINATION BY STATE 

  EXPERT 

3.203.  DEFENDANT’S INTELLECTUAL    [AMENDED] 

  DISABILITY AS A BAR TO  

  IMPOSITION OF THE DEATH 

  PENALTY 

  Committee vote: 30-0 

  Board of Governors vote: 43-0 

3.210.  INCOMPETENCE TO PROCEED:   [NO CHANGE] 

  PROCEDURE FOR RAISING 

  THE ISSUE 

3.211.  COMPETENCE TO PROCEED:   [NO CHANGE] 

  SCOPE OF EXAMINATION AND 

  REPORT 

3.212.  COMPETENCE TO PROCEED:   [NO CHANGE] 

  HEARING AND DISPOSITION 

3.213.  CONTINUING INCOMPETENCY TO  [AMENDED] 

  PROCEED, EXCEPT INCOMPETENCY  

  TO PROCEED WITH SENTENCING:  

  DISPOSITION 

  Committee vote: (a) and (b) 33-0; (b) 30-0 

  Board of Governors vote: 43-0 

3.214.  INCOMPETENCY TO PROCEED TO   [NO CHANGE] 

  SENTENCING: DISPOSITION 
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3.215.  EFFECT OF ADJUDICATION OF   [NO CHANGE] 

  INCOMPETENCY TO PROCEED: 

  PSYCHOTROPIC MEDICATION 

3.216.  INSANITY AT TIME OF OFFENSE OR  [NO CHANGE] 

  PROBATION OR COMMUNITY CONTROL  

  VIOLATION: NOTICE AND APPOINTMENT 

  OF EXPERTS 

3.217.  JUDGMENT OF NOT GUILTY BY    [AMENDED] 

  REASON OF INSANITY:; DISPOSITION 

  OF DEFENDANT 

  Committee vote: 30-0 

  Board of Governors vote: 43-0 

3.218.  COMMITMENT OF A DEFENDANT   [AMENDED] 

  FOUND NOT GUILTY BY REASON  

  OF INSANITY 

  Committee vote: 30-0 

  Board of Governors vote: 43-0 

3.219.  CONDITIONAL RELEASE    [AMENDED] 

  Committee vote: 30-0 

  Board of Governors vote: 43-0 

 

VI. DISCOVERY 

3.220.  DISCOVERY      [AMENDED] 

  Committee vote: (h)(4) 29-0; (j) 30-0; (n)(3) 24-0 

  Board of Governors vote: 43-0 

 

VII. SUBSTITUTION OF JUDGE 

3.231.  SUBSTITUTION OF JUDGE    [NO CHANGE] 

 

VIII. CHANGE OF VENUE 

3.240.  CHANGE OF VENUE     [AMENDED] 

  Committee vote: 30-0 

  Board of Governors vote: 43-0 

 

IX. THE TRIAL 

3.250.  ACCUSED AS WITNESS    [NO CHANGE] 
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3.251.  RIGHT TO TRIAL BY JURY    [NO CHANGE] 

3.260.  WAIVER OF JURY TRIAL    [NO CHANGE] 

3.270.  NUMBER OF JURORS     [NO CHANGE] 

3.280.  ALTERNATE JURORS     [NO CHANGE] 

3.281.  LIST OF PROSPECTIVE JURORS   [NO CHANGE] 

3.290.  CHALLENGE TO PANEL    [NO CHANGE] 

3.300.  VOIR DIRE EXAMINATION, OATH,   [NO CHANGE] 

  AND EXCUSING OF MEMBER 

3.310.  TIME FOR CHALLENGE    [NO CHANGE] 

3.315.  EXERCISE OF CHALLENGES   [NO CHANGE] 

3.320.  MANNER OF CHALLENGE    [NO CHANGE] 

3.330.  DETERMINE OF CHALLENGE    [AMENDED] 

  FOR CAUSE 

  Committee vote: 19-0 

  Board of Governors vote: 43-0 

3.340.  EFFECT OF SUSTAINING CHALLENGE  [NO CHANGE] 

3.350.  PEREMPTORY CHALLENGES   [NO CHANGE] 

3.360.  OATH OF TRIAL JURORS    [NO CHANGE] 

3.361.  WITNESS ATTENDANCE AND    [NO CHANGE] 

  SUBPOENAS 

 

X. CONDUCT OF TRAIL; JURY INSTRUCTIONS 

3.370.  REGULATION AND SEPARATION   [NO CHANGE] 

  OF JURORS 

3.371.  JUROR QUESTIONS OF WITNESSES  [NO CHANGE] 

3.372.  JUROR NOTEBOOKS.     [NO CHANGE] 

3.380.  MOTION FOR JUDGMENT OF    [NO CHANGE] 

  ACQUITTAL 

3.381.  FINAL ARGUMENTS     [NO CHANGE] 

3.390.  JURY INSTRUCTIONS     [NO CHANGE] 

3.391.  SELECTION OF FOREPERSON    [NO CHANGE] 

  OF JURY 

3.400.  MATERIALS TO THE JURY ROOM  [NO CHANGE] 

3.410.  JURY REQUEST TO REVIEW   [NO CHANGE] 

  EVIDENCE OR FOR ADDITIONAL 

  INSTRUCTIONS 

3.420.  RECALL OF JURY FOR ADDITIONAL  [NO CHANGE] 

  INSTRUCTIONS 

3.430.  JURY NOT RECALLABLE TO HEAR  [NO CHANGE] 
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  ADDITIONAL EVIDENCE 

 

XI. THE VERDICT 

3.440.  RENDITION OF VERDICT; RECEPTION   [NO CHANGE] 

  AND RECORDING 

3.450.  POLLING OF JURY     [NO CHANGE] 

3.451.  JUDICIAL COMMENT ON VERDICT  [NO CHANGE] 

3.470.  PROCEEDINGS ON SEALED VERDICT  [AMENDED] 

  Committee vote: 19-0 

  Board of Governors vote: 43-0 

3.490.  DETERMINATION OF DEGREE   [NO CHANGE] 

  OF OFFENSE 

3.500.  VERDICT OF GUILTY WHERE   [NO CHANGE] 

  MORE THAN ONE COUNT 

3.505.  INCONSISTENT VERDICTS    [NO CHANGE] 

3.510.  DETERMINATION OF ATTEMPTS   [NO CHANGE] 

  AND LESSER INCLUDED OFFENSES 

3.520.  VERDICT IN CASE OF JOINT   [NO CHANGE] 

  DEFENDANTS 

3.530.  RECONSIDERATION OF AMBIGUOUS  [NO CHANGE] 

  OR DEFECTIVE VERDICT 

3.540.  WHEN VERDICT MAY BE RENDERED  [NO CHANGE] 

3.550.  DISPOSITION OF DEFENDANT   [NO CHANGE] 

3.560.  DISCHARGE OF JURORS    [NO CHANGE] 

3.570.  IRREGULARITY IN RENDITION,    [NO CHANGE] 

  RECEPTION, AND RECORDING  

  OF VERDICT 

3.575.  MOTION TO INTERVIEW JUROR   [NO CHANGE] 

 

XII. POST-TRIAL MOTIONS 

3.580.  COURT MAY GRANT NEW TRIAL   [NO CHANGE] 

3.590.  TIME FOR AND METHOD OF    [AMENDED] 

  MAKING MOTIONS; PROCEDURE;  

  CUSTODY PENDING HEARING 

  Committee vote: 30-0 

  Board of Governors vote: 43-0 

3.600.  GROUNDS FOR NEW TRIAL    [AMENDED] 
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  Committee vote: 30-0 

  Board of Governors vote: 43-0 

3.610.  MOTION FOR ARREST OF    [AMENDED] 

  JUDGMENT; GROUNDS 

3.620.  WHEN EVIDENCE SUSTAINS    [NO CHANGE] 

  ONLY CONVICTION OF LESSER  

  OFFENSE 

3.630.  SENTENCE BEFORE OF AFTER   [NO CHANGE] 

  MOTION FILED 

3.640.  EFFECT OF GRANTING NEW TRIAL  [NO CHANGE] 

 

XIII. JUDGMENT 

3.650.  JUDGMENT DEFINED     [NO CHANGE] 

3.670.  RENDITION OF JUDGMENT    [NO CHANGE] 

3.680.  JUDGMENT ON INFORMAL     [NO CHANGE] 

  VERDICT 

3.690.  JUDGMENT OF NOT GUILTY;    [NO CHANGE] 

  DEFENDANT DISCHARGED AND  

  SURETIES EXONERATED 

3.691.  POST-TRIAL RELEASE    [AMENDED] 

  Committee vote: 30-0 

  Board of Governors vote: 43-0 

3.692.  PETITION TO SEAL OR EXPUNGE   [AMENDED] 

  Committee vote: 30-0 

  Board of Governors vote: 43-0 

 

XIV. SENTENCE 

3.700.  SENTENCE DEFINED;     [NO CHANGE] 

  PRONOUNCEMENT AND  

  ENTRY; SENTENCING JUDGE 

3.701.  SENTENCING GUIDELINES    [NO CHANGE] 

3.702.  SENTENCING GUIDELINES (1994)   [NO CHANGE] 

3.703.  SENTENCING GUIDELINES    [NO CHANGE] 

  (1994 AS AMENDED) 

3.704.  THE CRIMINAL PUNISHMENT CODE  [AMENDED] 

  Committee vote: 36-0 

  Board of Governors vote: 43-0 

3.710.  PRESENTENCE REPORT    [AMENDED] 
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  Committee vote: 23-3 

  Board of Governors vote: 43-0 

3.711.  PRESENTENCE REPORT:    [NO CHANGE] 

  WHEN PREPARED 

3.712.  PRESENTENCE REPORT:    [NO CHANGE] 

  DISCLOSURE 

3.713.  PRESENTENCE INVESTIGATION   [NO CHANGE] 

  DISCLOSURE: PARTIES 

3.720.  SENTENCING HEARING    [NO CHANGE] 

3.721.  RECORD OF THE PROCEEDINGS   [NO CHANGE] 

3.730.  ISSUANCE OF CAPIAS WHEN    [NO CHANGE] 

  NECESSARY TO BRING DEFENDANT  

  BEFORE COURT 

3.750.  PROCEDURE WHEN PARDON   [NO CHANGE] 

  IS ALLEGED AS CAUSE FOR NOT 

  PRONOUNCING SENTENCE 

3.760.  PROCEDURE WHEN NONIDENTITY IS   [NO CHANGE] 

  ALLEGED AS CAUSE FOR NOT  

  PRONOUNCING SENTENCE 

3.770.  PROCEDURE WHEN PREGNANCY IS   [AMENDED] 

  ALLEGED AS CAUSE FOR NOT  

  PRONOUNCING DEATH SENTENCE 

  Committee vote: 30-0 

  Board of Governors vote: 43-0 

3.780.  SENTENCING HEARING FOR   [NO CHANGE] 

  CAPITAL CASES 

3.781.  SENTENCING HEARING TO    [NO CHANGE] 

  CONSIDER THE IMPOSITION 

  OF A LIFE SENTENCE FOR  

  JUVENILE OFFENDERS 

3.790.  PROBATION AND COMMUNITY   [NO CHANGE] 

  CONTROL 

3.800.  CORRECTION, REDUCTION, AND   [NO CHANGE] 

  MODIFICATION OF SENTENCES 

3.801.  CORRECTION OF JAIL CREDIT.   [NO CHANGE] 

3.802.  REVIEW OF SENTENCES FOR    [NO CHANGE] 

  JUVENILE OFFENDERS 
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XV. EXECUTION OF SENTENCE 

3.810.  COMMITMENT OF DEFENDANT;   [AMENDED] 

  DUTY OF SHERIFF 

  Committee vote: 29-0 

  Board of Governors vote: 43-0 

3.811.  INSANITY AT TIME OF EXECUTION:  [NO CHANGE] 

  CAPITAL CASES 

3.812.  HEARING ON INSANITY AT    [NO CHANGE] 

  TIME OF EXECUTION: CAPITAL 

  CASES 

3.820.  HABEAS CORPUS 

 

XVI. CRIMINAL CONTEMPT 

3.830.  DIRECT CRIMINAL CONTEMPT   [NO CHANGE] 

3.840.  INDIRECT CRIMINAL CONTEMPT  [NO CHANGE] 

 

XVII. POSTCONVICTION RELIEF 

3.850.  MOTION TO VACATE,; SET ASIDE,;  [AMENDED] 

  OR CORRECT SENTENCE 

  Committee vote: 25-0 

  Board of Governors vote: 43-0 

3.851.  COLLATERAL RELIEF AFTER DEATH  [NO CHANGE] 

  SENTENCE HAS BEEN IMPOSED AND  

  AFFIRMED ON DIRECT APPEAL 

3.852.  CAPITAL POSTCONVICTION PUBLIC  [NO CHANGE] 

  RECORDS PRODUCTION 

3.853.  MOTION FOR POSTCONVICTION   [NO CHANGE] 

  DNA TESTING 

 

XVIII. FORMS 

3.984.  APPLICATION FOR CRIMINAL    [NO CHANGE] 

  INDIGENT STATUS 

3.985.  STANDARD JURY INSTRUCTIONS  [NO CHANGE] 

3.9855. JUROR VOIR DIRE QUESTIONNAIRE  [NO CHANGE] 

3.986.  FORMS RELATED TO JUDGMENT   [AMENDED] 

  AND SENTENCE 
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3.987.  MOTION FOR POSTCONVICTION   [NO CHANGE] 

  RELIEF 

3.9875. MOTION FOR JAIL CREDIT    [NO CHANGE] 

3.9876. MOTION FOR CORRECTION OF SENTENCE [NEW FORM] 

  Committee vote: 22-1. Additional amendments 29-2 

  Board of Governors vote: 43-0. Additional amendments 35-0 

3.988.  SENTENCING GUIDELINES    [NO CHANGE] 

3.989.  AFFIDAVIT,; PETITION,; AND    [AMENDED] 

  ORDER TO EXPUNGE OR SEAL  

  FORMS 

  Committee vote: 29-0 

  Board of Governors vote: 43-0 

3.990.  SENTENCE GUIDELINES SCORESHEET  [NO CHANGE] 

3.991.  SENTENCING GUIDELINES     [NO CHANGE] 

  SCORESHEETS 

3.992.  CRIMINAL PUNISHMENT CODE   [NO CHANGE] 

  SCORESHEETS 

3.993.  FORMS RELATED TO CAPITAL   [NO CHANGE] 

  POSTCONVICTION RECORDS 

  PRODUCTION 

3.994.  ORDER CERTIFYING NO     [NO CHANGE] 

  INCARCERATION 

3.995.  ORDER OF REVOCATION OF   [NO CHANGE] 

  PROBATION/COMMUNITY 

  CONTROL 
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RULE 3.010. SCOPE 

These rules shall govern the procedure in all criminal proceedings in state 

courts including proceedings involving direct and indirect criminal contempt, 

proceedings under rule 3.850, and vehicular and pedestriancriminal traffic offenses 

insofar as providedthese rules are made applicable by section III, the Florida Rules 

of Practice and Procedure for Traffic Courts. These rules shall not apply to direct 

or indirect criminal contempt of a court acting in any appellate capacity. These 

rules shall not apply to rules 3.811 and 3.812. These rules shall be known as the 

Florida Rules of Criminal Procedure and may be cited as Fla. R. Crim. P.  

Committee Notes 

1968 Adoption. These rules are not intended to apply to municipal courts, 

but are intended to apply to all state courts where “crimes” are charged. 

1972 Amendment. Amended to provide for applicability of rules to 

vehicular traffic offenses, when made so by the traffic court rules. 

1992 Amendment. The rule is amended to refer to “Florida Rules of 

Criminal Procedure” and “Fla. R. Crim. P.” rather than to “Rules of Criminal 

Procedure” and “R. Crim. P.” Although the Florida Bar Rules of Criminal 

Procedure already contains this language, the West publications, Florida Rules of 

Court (1991) and Florida Criminal Law and Rules (1991), do not. The published 

version of rule 3.010, In re Florida Rules of Criminal Procedure, 272 So. 2d 65 

(Fla. 1973), and the single published amendment to the rule, In re Amendments to 

the Florida Rules of Criminal Procedure, 518 So. 2d 256 (Fla. 1987), also do not 

contain these additions. The Florida Bar publication, Florida Criminal Rules and 

Practice, in a commentary to rule 3.010, indicates that the Florida Supreme Court 

changed the citation form in an order effective January 1, 1977. The commentary 

indicates that the order stated in pertinent part: 

In order to provide the clarity of citations in briefs filed in this court and 

other legal writings, the following amendments to the procedural rules 

adopted by this court pursuant to Article V, Section 2(a), of the Florida 

Constitution are hereby adopted. 
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* * * 

The last sentence of Rule 3.010 of the Florida Rules of Criminal Procedure 

is amended as follows: “These Rules shall be known as the Florida Rules of 

Criminal Procedure and may be cited as Fla. R. Crim. P.” 

However, these changes were apparently inadvertently omitted when the 

1987 amendments were published. The proposed 1992 amendments again 

incorporate into the rule the language set out in the court’s 1977 order. 

The amendments would enable clearer identification of the rules and achieve 

consistency of style with other sets of court rules, in particular, rule 9.800(i), Fla. 

R. App. P., which provides that the proper citation to the Florida Rules of Criminal 

Procedure is Fla. R. Crim. P. 
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RULE 3.025. STATE AND PROSECUTING ATTORNEY DEFINED 

Whenever the terms “state,” “state attorney,” “prosecutor,” “prosecution,” 

“prosecuting officer,” or “prosecuting attorney” are used in these rules, they shall 

be construed to mean the prosecuting authority representing the sState of Florida.  

Committee Notes 

2000 Adoption. This provision is new. Its purpose is to include the Office of 

Statewide Prosecution as a prosecuting authority under these rules. No substantive 

changes are intended by the adoption of this rule. 
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RULE 3.030. SERVICE AND FILING OF PLEADINGS, PAPERS, AND 

DOCUMENTS 

(a) Service. Every pleading subsequent to the initial indictment or 

information on which a defendant is to be tried unless the court otherwise orders, 

and every order not entered in open court, every written motion unless it is one 

about which a hearing ex parte is authorized, and every written notice, demand, 

and similar document shall be served on each party in conformity with Florida 

Rule of Judicial Administration 2.516.; however, n Nothing herein shall be 

construed to require that a plea of not guilty shall be in writing. 

(b) Filing. All documents that are “court records” as defined in the 

Florida Rules of Judicial Administration must be filed with the clerk in 

accordanceFilings of all pleadings and documents shall comply with Florida Rules 

of Judicial Administration 2.5202.505, 2.515, and 2.525. 

(c) Deposit with the Clerk. Any paper document that is a judgment and 

sentence or required by statute or rule to be sworn to or notarized shall be filed and 

deposited with the clerk immediately thereafter. The clerk shall maintain deposited 

original paper documents in accordance with Florida Rule of Judicial 

Administration 2.430, unless otherwise ordered by the court.  

Committee Notes 

1968 Adoption. Taken from the Florida Rules of Civil Procedure. 

1972 Amendment. Same as prior rule; (a) amended by deleting reference to 

trial on affidavit. 

2000 Amendment. Fraudulent manipulation of electronically transmitted 

service should be considered contemptuous and dealt with by appropriate sanctions 

by the court. 
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RULE 3.111. PROVIDING COUNSEL TO INDIGENTS 

(a) When Counsel Provided. A person entitled to appointment of 

counsel as provided herein shall have counsel appointed when the person is 

formally charged with an offense, or as soon as feasible after custodial restraint, or 

at the first appearance before a committing judge, whichever occurs earliest. 

(b) Cases Applicable. 

(1) Counsel shall be provided to indigent persons in all 

prosecutions for offenses punishable by incarceration including appeals from the 

conviction thereof. In the discretion of the court, counsel does not have to be 

provided to an indigent person in a prosecution for a misdemeanor or violation of a 

municipal ordinance if the judge, at least 15 days prior to trial, files in the cause a 

written order of no incarceration certifying that the defendant will not be 

incarcerated in the case pending trial or probation violation hearing, or as part of a 

sentence after trial, guilty or nolo contendere plea, or probation revocation. This 

15-day requirement may be waived by the defendant or defense counsel. 

(A) If the court issues an order of no incarceration after 

counsel has been appointed to represent the defendant, the court may discharge 

appointed counsel unless the defendant is incarcerated or the defendant would be 

substantially disadvantaged by the discharge of appointed counsel. 

(B) If the court determines that the defendant would be 

substantially disadvantaged by the discharge of appointed counsel, the court shall 

either: 

(i) not discharge appointed counsel; or 

(ii) discharge appointed counsel and allow the 

defendant a reasonable time to obtain private counsel, or if the defendant elects to 

represent himself or herself, a reasonable time to prepare for trial. 

(C) If the court withdraws its order of no incarceration, it 

shall immediately appoint counsel if the defendant is otherwise eligible for the 
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services of the public defender. The court may not withdraw its order of no 

incarceration once the defendant has been found guilty or pled nolo contendere. 

(2) Counsel may be provided to indigent persons in all proceedings 

arising from the initiation of a criminal action against a defendant, including 

postconviction proceedings and appeals therefrom, extradition proceedings, mental 

competency proceedings, and other proceedings that are adversary in nature, 

regardless of the designation of the court in which they occur or the classification 

of the proceedings as civil or criminal. 

(3) Counsel may be provided to a partially indigent person on 

request, provided that the person shall defray that portion of the cost of 

representation and the reasonable costs of investigation as he or she is able without 

substantial hardship to the person or the person’s family, as directed by the court. 

(4) “Indigent” shall mean a person who is unable to pay for the 

services of an attorney, including costs of investigation, without substantial 

hardship to the person or the person’s family; “partially indigent” shall mean a 

person unable to pay more than a portion of the fee charged by an attorney, 

including costs of investigation, without substantial hardship to the person or the 

person’s family. 

(5) Before appointing a public defender, the court shall: 

(A) inform the accused that, if the public defender or other 

counsel is appointed, a lien for the services rendered by counsel may be imposed as 

provided by law; 

(B) make inquiry into the financial status of the accused in a 

manner not inconsistent with the guidelines established by section 27.52, Florida 

Statutes. The accused shall respond to the inquiry under oath; 

(C) require the accused to execute an affidavit of insolvency 

as required by section 27.52, Florida Statutes. 

(c) Duty of Booking Officer. In addition to any other duty, the officer 

who commits a defendant to custody has the following duties: 
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(1) The officer shall immediately advise the defendant: 

(A) of the right to counsel; 

(B) that, if the defendant is unable to pay a lawyer, one will 

be provided immediately at no charge. 

(2) If the defendant requests counsel or advises the officer that he 

or she cannot afford counsel, the officer shall immediately and effectively place the 

defendant in communication with the (office of) the public defender of the circuit 

in which the arrest was made. 

(3) If the defendant indicates that he or she has an attorney or is 

able to retain an attorney, the officer shall immediately and effectively place the 

defendant in communication with the attorney or the Lawyer Referral Service of 

the local bar association. 

(4) The public defender of each judicial circuit may interview a 

defendant when contacted by, or on behalf of, a defendant who is, or claims to be, 

indigent as defined by law. 

(A) If the defendant is in custody and reasonably appears to 

be indigent, the public defender shall tender such advice as is indicated by the facts 

of the case, seek the setting of a reasonable bail, and otherwise represent the 

defendant pending a formal judicial determination of indigency. 

(B) If the defendant is at liberty on bail or otherwise not in 

custody, the public defender shall elicit from the defendant only the information 

that may be reasonably relevant to the question of indigency and shall immediately 

seek a formal judicial determination of indigency. If the court finds the defendant 

indigent, it shall immediately appoint counsel to represent the defendant. 

(d) Waiver of Counsel. 

(1) The failure of a defendant to request appointment of counsel or 

the announced intention of a defendant to plead guilty shall not, in itself, constitute 

a waiver of counsel at any stage of the proceedings. 



Appendix B – 8 

(2) A defendant shall not be considered to have waived the 

assistance of counsel until the entire process of offering counsel has been 

completed and a thorough inquiry has been made into both the accused’s 

comprehension of that offer and the accused’s capacity to make a knowing and 

intelligent waiver. Before determining whether the waiver is knowing and 

intelligent, the court shall advise the defendant of the disadvantages and dangers of 

self-representation. 

(3) Regardless of the defendant’s legal skills or the complexity of 

the case, the court shall not deny a defendant’s unequivocal request to represent 

himself or herself, if the court makes a determination of record that the defendant 

has made a knowing and intelligent waiver of the right to counsel, and does not 

suffer from severe mental illness to the point where the defendant is not competent 

to conduct trial proceedings by himself or herself. 

(4) A waiver of counsel made in court shall be of record; a waiver 

made out of court shall be in writing with not less than 2 attesting witnesses. The 

witnesses shall attest the voluntary execution thereof. 

(5) If a waiver is accepted at any stage of the proceedings, the offer 

of assistance of counsel shall be renewed by the court at each subsequent stage of 

the proceedings at which the defendant appears without counsel. 

(e) Withdrawal of Defense Counsel After Judgment and Sentence. 

The attorney of record for a defendant in a criminal proceeding shall not be 

relieved of any duties, nor be permitted to withdraw as counsel of record, except 

with approval of the lower tribunal on good cause shown on written motion, until 

after: 

(1) the filing of: 

(A) a notice of appeal; 

(B) a statement of judicial acts to be reviewed, if a transcript 

will require the expenditure of public funds; 

(C) directions to the clerk, if necessary; and 
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(D) a designation of that portion of the reporter’s transcript 

that supports the statement of judicial acts to be reviewed, if a transcript will 

require expenditure of public funds; or 

(2) substitute counsel has been obtained or appointed, or a 

statement has been filed with the appellate court that the appellant has exercised 

the right to self-representation. In publicly funded cases, the public defender for 

the local circuit court shall be appointed initially until the record is transmitted to 

the appellate court; or 

(3) the time has expired for filing of a notice of appeal, and no 

notice has been filed. 

Orders allowing withdrawal of counsel are conditional, and counsel shall remain of 

record for the limited purpose of representing the defendant in the lower tribunal 

regarding any sentencing error that the lower tribunal is authorized to address 

during the pendency of the direct appeal under rule 3.800(b)(2). 

(f) Motion for Defense Related Costs for Indigent Defendants. 

(1) Any defendant who has been found by the court to be indigent 

for costs, and is not represented by the office of the public defender, office of the 

regional conflict counsel, or the office of capital collateral regional counsel, may 

file a motion for funds for the appointment of an investigator, expert, or any other 

services necessary for an adequate defense.  

(2) The defendant may file such motion ex parte and under seal 

pursuant to Florida Rule of Judicial Administration 2.420 with notice to and 

service on the Justice Administration Commission.  

(3) Any hearing on defense related costs, filed pursuant to 

subdivision (f)(2) of this rule, shall be ex parte with only the defendant and Justice 

Administration Commission present. The court shall determine reasonable 

compensation for the requested service. The court may, in the interest of justice, 

and on a finding that timely procurement of necessary services could not await 

prior authorization, ratify such services after they have been obtained. 
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Committee Notes 

1972 Adoption. Part 1 of the ABA Standard relating to providing defense 

services deals with the general philosophy for providing criminal defense services 

and while the committee felt that the philosophy should apply to the Florida Rules 

of Criminal Procedure, the standards were not in such form to be the subject of that 

particular rule. Since the standards deal with the national situation, contained in 

them were alternative methods of providing defense services, i.e., assigned counsel 

vs. defender system; but, Florida, already having a defender system, need not be 

concerned with the assigned counsel system. 

(a) Taken from the first sentence of ABA Standard 5.1. There was 

considerable discussion within the committee concerning the time within which 

counsel should be appointed and who should notify defendant’s counsel. The 

commentary in the ABA Standard under 5.1a, b, convinced the committee to adopt 

the language here contained. 

(b) Standard 4.1 provides that counsel should be provided in all criminal 

cases punishable by loss of liberty, except those types where such punishment is 

not likely to be imposed. The committee determined that the philosophy of such 

standard should be recommended to the Florida Supreme Court. The committee 

determined that possible deprivation of liberty for any period makes a case serious 

enough that the accused should have the right to counsel. 

(c) Based on the recommendation of ABA Standard 5.1b and the 

commentary thereunder which provides that implementation of a rule for providing 

the defendant with counsel should not be limited to providing a means for the 

accused to contact a lawyer. 

(d) From standard 7.2 and the commentaries thereunder. 

1980 Amendment. Modification of the existing rule (the addition of 

(b)(5)(A)–(C)) provides a greater degree of uniformity in appointing counsel to 

indigent defendants. The defendant is put on notice of the lien for public defender 

services and must give financial information under oath. 
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A survey of Florida judicial circuits by the Committee on Representation of 

Indigents of the Criminal Law Section (1978–79) disclosed the fact that several 

circuits had no procedure for determining indigency and that there were circuits in 

which no affidavits of insolvency were executed (and no legal basis for 

establishing or collecting lien monies). 

1992 Amendment. In light of State v. District Court of Appeal of Florida, 

First District, 569 So. 2d 439 (Fla. 1990), in which the supreme court pronounced 

that motions seeking belated direct appeal based on ineffective assistance of 

counsel should be filed in the trial court pursuant to rule 3.850, the committee 

recommends that rule 3.111(e) be amended to detail with specificity defense 

counsel’s duties to perfect an appeal prior to withdrawing after judgment and 

sentence. The present provision merely notes that such withdrawal is governed by 

Florida Rule of Appellate Procedure 9.140(b)(3). 

1998 Amendment. The amendments to (d)(2)–(3) were adopted to reflect 

State v. Bowen, 698 So. 2d 248 (Fla. 1997), which implicitly overruled Cappetta v. 

State, 204 So. 2d 913 (Fla. 4th DCA 1967), rev’d on other grounds 216 So. 2d 749 

(Fla. 1968). See Fitzpatrick v. Wainwright, 800 F.2d 1057 (11th Cir. 1986), for a 

list of factors the court may consider. See also McKaskle v. Wiggins, 465 U.S. 168, 

104 S.Ct. 944, 79 L.Ed.2d 122 (1984), and Savage v. Estelle, 924 F.2d 1459 (9th 

Cir. 1990), cert. denied 501 U.S. 1255, 111 S.Ct. 2900, 115 L.Ed.2d 1064 (1992), 

which suggest that the defendant’s right to self-representation is limited when the 

defendant is not able or willing to abide by the rules of procedure and courtroom 

protocol. 

2000 Amendment. This rule applies only to judicial proceedings and is 

inapplicable to investigative proceedings and matters. See rule 3.010. 

2002 Amendment. Indigent defendants are entitled to counsel if they are 

either currently in custody or might be incarcerated in their case. See Alabama v. 

Shelton, 122 S.Ct. 1764, 1767 (2002) (Sixth Amendment forbids imposition of 

suspended sentence that may “end up in the actual deprivation of a person’s 

liberty” unless defendant accorded “the guiding hand of counsel”). See also Tur v. 

State, 797 So. 2d 4 (Fla. 3d DCA 2001) (uncounseled plea to criminal charge 
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cannot result in jail sentence based on violation of probationary sentence for that 

charge); Harris v. State, 773 So. 2d 627 (Fla. 4th DCA 2000). 

Discharge of the public defender based on an order certifying no 

incarceration that is entered after the public defender has already spent 

considerable time and resources investigating the case and preparing a defense may 

leave the defendant “in a position worse than if no counsel had been appointed in 

the first place.” State v. Ull, 642 So. 2d 721, 724 (Fla. 1994). 

In determining whether a defendant’s due process rights would be violated 

by the discharge of the public defender, the court should consider all of the 

relevant circumstances, including, but not limited to: 

1. The stage of the proceedings at which the order of no incarceration is 

entered. 

2. The extent of any investigation and pretrial preparation by the public 

defender. 

3. Any prejudice that might result if the public defender is discharged. 

4. The nature of the case and the complexity of the issues. 

5. The relationship between the defendant and the public defender. 

Counsel may be provided to indigent persons in all other proceedings in, or 

arising from, a criminal case and the court should resolve any doubts in favor of 

the appointment of counsel for the defendant. See Graham v. State, 372 So. 2d 

1363, 1365 (Fla. 1979). 

See form found at Fla. R. Crim. P. 3.994. 

2005 Amendment. See Affidavit of Indigent Status as provided by In re 

Approval of Form for Use by Clerks of the Circuit Courts Pursuant to Rule 10-

2.1(a) of the Rules Regulating the Florida Bar, 877 So. 2d 720 (Fla. 2004). 

20__ Amendment. Subpoena for the issuance of duces tecum shall be 

governed pursuant to rule 3.220.    
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RULE 3.130. FIRST APPEARANCE 

(a) Prompt First Appearance. Except when previously released in a 

lawful manner, every arrested person shall be taken before a judicial officerjudge, 

either in person or by electronic audiovisual device in the discretion of the court, 

within 24 hours of arrest. In the case of a child in the custody of juvenile 

authorities, against whom an information or indictment has been filed, the child 

shall be taken for a first appearance hearing within 24 hours of the filing of the 

information or indictment. The chief judge of the circuit for each county within the 

circuit shall designate 1 or more judicial officersjudges from the circuit court, or 

county court, to be available for the first appearance and proceedings. The state 

attorney or an assistant state attorney and public defender or an assistant public 

defender shall attend the first appearance proceeding either in person or by other 

electronic means. First appearance hearings shall be held with adequate notice to 

the public defender and state attorney.  An official record of the proceedings shall 

be maintained.  If the defendant has retained counsel or expresses a desire to and is 

financially able, the attendance of the public defender or assistant public defender 

is not required at the first appearance, and the judge shall follow the procedure 

outlined in subdivision (c)(2). 

(b) Advice to Defendant.  

(1) Notice of Charges and Rights. At the defendant’s first 

appearance the judge shall immediately inform the defendant of the charge, 

including an alleged violation of probation or community control, and provide the 

defendant with a copy of the complaint.  The judge shall also adequately advise the 

defendant that: 

(1A) the defendant is not required to say anything, and that 

anything the defendant says may be used against him or her; 

(2B) if unrepresented, that the defendant has a right to counsel, 

and, if financially unable to afford counsel, that counsel will be appointed; and 

(3C) the defendant has a right to communicate with counsel, 

family, or friends, and if necessary, will be provided reasonable means to do so.  
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(2) Use of Video Recording to Provide Notice of Rights. If the 

defendant was advised of the rights listed in subdivisions (b)(1)(A)–(b)(1)(C) by 

pre-recorded video, the judge shall confirm that the defendant had an opportunity 

to view and understands the rights explained in the video recording. 

(c) Counsel for Defendant. 

(1) Appointed Counsel. If practicable, the judge should determine 

prior to the first appearance whether the defendant is financially able to afford 

counsel and whether the defendant desires representation. When the judge 

determines that the defendant is entitled to court-appointed counsel and desires 

counsel, the judge shall immediately appoint counsel. This determination must be 

made and, if required, counsel appointed no later than the time of the first 

appearance and before any other proceedings at the first appearance. If necessary, 

counsel may be appointed for the limited purpose of representing the defendant 

only at first appearance or at subsequent proceedings before the judge. 

(2) Retained Counsel. When the defendant has employed counsel 

or is financially able and desires to employ counsel to represent him or her at first 

appearance, the judge shall allow the defendant a reasonable time to send for 

counsel and shall, if necessary, postpone the first appearance hearing for that 

purpose. The judge shall also, on request of the defendant, require an officer to 

communicate a message to such counsel as the defendant may name. The officer 

shall, with diligence and without cost to the defendant if the counsel is within the 

county, perform the duty. If the postponement will likely result in the continued 

incarceration of the defendant beyond a 24-hour period, at the request of the 

defendant the judge may appoint counsel to represent the defendant for the first 

appearance hearing. 

(3) Opportunity to Confer. No further steps in the proceedings 

should be taken until the defendant and counsel have had an adequate opportunity 

to confer, unless the defendant has intelligently waived the right to be represented 

by counsel. 

(4) Waiver of Counsel. The defendant may waive the right to 

counsel at first appearance. The waiver, containing an explanation of the right to 
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counsel, shall be in writing and signed and dated by the defendant. This written 

waiver of counsel shall, in addition, contain a statement that it is limited to first 

appearance only and shall in no way be construed to be a waiver of counsel for 

subsequent proceedings. 

(d) Pretrial Release. The judicial officerjudge shall proceed to determine 

conditions of release pursuant to rule 3.131. For a defendant who has been arrested 

for violation of his or her probation or community control by committing a new 

violation of law, the judicial officerjudge: 

(1) Mmay order the offender to be taken before the court that 

granted the probation or community control if the offender admits the violation; or 

(2) Iif the offender does not admit the violation at first appearance 

hearing, the judicial officerjudge may commit and order the offender to be brought 

before the court that granted probation or community control, or may release the 

offender with or without bail to await further hearing, notwithstanding section 

907.041, Florida Statutes, relating to pretrial detention and release. In determining 

whether to require or set the amount of bail, the judicial officerjudge may consider 

whether the offender is more likely than not to receive a prison sanction for the 

violation. 

Committee Notes 

1972 Amendment. Same as prior rule except (b), which is new. 
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RULE 3.131. PRETRIAL RELEASE 

(a) Right to Pretrial Release. Unless charged with a capital offense or an 

offense punishable by life imprisonment and the proof of guilt is evident or the 

presumption is great, every person charged with a crime or violation of municipal 

or county ordinance shall be entitled to pretrial release on reasonable conditions. 

As a condition of pretrial release, whether such release is by surety bail bond or 

recognizance bond or in some other form, the defendant shall refrain from any 

contact of any type with the victim, except through pretrial discovery pursuant to 

the Florida Rules of Criminal Procedure and shall comply with all conditions of 

pretrial release as ordered by the court. Upon motion by the defendant when bail is 

set, or upon later motion properly noticed pursuant to law, the court may modify 

the condition precluding victim contact if good cause is shown and the interests of 

justice so require. The victim shall be permitted to be heard at any proceeding in 

which such modification is considered, and the state attorney shall notify the 

victim of the provisions of this subsectionsubdivision and of the pendency of any 

such proceeding. If no conditions of release can reasonably protect the community 

from risk of physical harm to persons, assure the presence of the accused at trial, or 

assure the integrity of the judicial process, the accused may be detained. 

(b) Hearing at First Appearance—Conditions of Release. 

(1) Unless the state has filed a motion for pretrial detention 

pursuant to rule 3.132, the court shall conduct a hearing to determine pretrial 

release. For the purpose of this rule, bail is defined as any of the forms of release 

stated below. Except as otherwise provided by this rule, there is a presumption in 

favor of release on nonmonetary conditions for any person who is granted pretrial 

release. The judicial officer shall impose the first of the following conditions of 

release that will reasonably protect the community from risk of physical harm to 

persons, assure the presence of the accused at trial, or assure the integrity of the 

judicial process; or, if no single condition gives that assurance, shall impose any 

combination of the following conditions: 

(A) personal recognizance of the defendant; 
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(B) execution of an unsecured appearance bond in an amount 

specified by the judge; 

(C) placement of restrictions on the travel, association, or 

place of abode of the defendant during the period of release; 

(D) placement of the defendant in the custody of a designated 

person or organization agreeing to supervise the defendant; 

(E) execution of a bail bond with sufficient solvent sureties, 

or the deposit of cash in lieu thereof; provided, however, that any criminal 

defendant who is required to meet monetary bail or bail with any monetary 

component may satisfy the bail by providing an appearance bond; or 

(F) any other condition deemed reasonably necessary to 

assure appearance as required, including a condition requiring that the person 

return to custody after specified hours. 

(2) The judge shall at the defendant’s first appearance consider all 

available relevant factors to determine what form of release is necessary to assure 

the defendant’s appearance. If a monetary bail is required, the judge shall 

determine the amount. Any judge setting or granting monetary bond shall set a 

separate and specific bail amount for each charge or offense. When bail is posted 

each charge or offense requires a separate bond. 

(3) In determining whether to release a defendant on bail or other 

conditions, and what that bail or those conditions may be, the court may consider 

the nature and circumstances of the offense charged and the penalty provided by 

law; the weight of the evidence against the defendant; the defendant’s family ties, 

length of residence in the community, employment history, financial resources, 

need for substance abuse evaluation and/or treatment, and mental condition; the 

defendant’s past and present conduct, including any record of convictions, 

previous flight to avoid prosecution, or failure to appear at court proceedings; the 

nature and probability of danger that the defendant’s release poses to the 

community; the source of funds used to post bail; whether the defendant is already 

on release pending resolution of another criminal proceeding or is on probation, 
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parole, or other release pending completion of sentence; and any other facts the 

court considers relevant. 

(4) No person charged with a dangerous crime, as defined in 

section 907.041(4)(a), Florida Statutes, shall be released on nonmonetary 

conditions under the supervision of a pretrial release service, unless the service 

certifies to the court that it has investigated or otherwise verified the conditions set 

forth in section 907.041(3)(b), Florida Statutes. 

(5) All information provided by a defendant in connection with any 

application for or attempt to secure bail, to any court, court personnel, or individual 

soliciting or recording such information for the purpose of evaluating eligibility for 

or securing bail for the defendant, under circumstances such that the defendant 

knew or should have known that the information was to be used in connection with 

an application for bail, shall be accurate, truthful, and complete, without omissions, 

to the best knowledge of the defendant. Failure to comply with the provisions of 

this subdivision may result in the revocation or modification of bail. However, no 

defendant shall be compelled to provide information regarding his or her criminal 

record. 

(6) Information stated in, or offered in connection with, any order 

entered pursuant to this rule need not strictly conform to the rules of evidence. 

(c) Consequences of Failure to Appear. 

(1) Any defendant who willfully and knowingly fails to appear and 

breaches a bond as specified in section 903.26, Florida Statutes, and who 

voluntarily appears or surrenders shall not be eligible for a recognizance bond. 

(2) Any defendant who willfully and knowingly fails to appear and 

breaches a bond as specified in section 903.26, Florida Statutes, and who is 

arrested at any time following forfeiture shall not be eligible for a recognizance 

bond or any form of bond that does not require a monetary undertaking or 

commitment equal to or greater than $2,000 or twice the value of the monetary 

commitment or undertaking of the original bond, whichever is greater. 
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(d) Subsequent Application for Setting or Modification of Bail. 

(1) When a judicial officer not possessing trial jurisdiction orders a 

defendant held to answer before a court having jurisdiction to try the defendant, 

and bail has been denied or sought to be modified, application by motion may be 

made to the court having jurisdiction to try the defendant or, in the absence of the 

judge of the trial court, to the circuit court. The motion shall be determined 

promptly. No judge or a court of equal or inferior jurisdiction may modify or set a 

condition of release, unless the judge: 

(A) imposed the conditions of bail or set the amount of bond 

required; 

(B) is the chief judge of the circuit in which the defendant is 

to be tried; 

(C) has been assigned to preside over the criminal trial of the 

defendant; or 

(D) is the first appearance judge and was authorized by the 

judge initially setting or denying bail to modify or set conditions of release. 

(2) Applications by the defendant for modification of bail on any 

felony charge must be heard by a court in person at a hearing, with the defendant 

present and with at least 3 hours’ notice to the state attorney and county attorney, if 

bond forfeiture proceedings are handled by the county attorney. The state may 

apply for modification of bail by showing good cause and with at least 3 hours’ 

notice to the attorney for the defendant. 

(3) If any trial court fixes bail and refuses its reduction before trial, 

the defendant may institute habeas corpus proceedings seeking reduction of bail. If 

application is made to the supreme court or district court of appeal, notice and a 

copy of such application shall be given to the attorney general and the state 

attorney. Such proceedings shall be determined promptly. 

(e) Bail Before Conviction; Condition of Undertaking. 
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(1) If a person is admitted to bail for appearance for a preliminary 

hearing or on a charge that a judge is empowered to try, the condition of the 

undertaking shall be that the person will appear for the hearing or to answer the 

charge and will submit to the orders and process of the judge trying the same and 

will not depart without leave. 

(2) If a person is admitted to bail after being held to answer by a 

judge or after an indictment or information on which the person is to be tried has 

been filed, the condition of the undertaking shall be that the person will appear to 

answer the charges before the court in which he or she may be prosecuted and 

submit to the orders and process of the court and will not depart without leave. 

(f) Revocation of Bail. The court in its discretion for good cause, any 

time after a defendant who is at large on bail appears for trial, may commit the 

defendant to the custody of the proper official to abide by the judgment, sentence, 

and any further order of the court. 

(g) Arrest and Commitment by Court. The court in which the cause is 

pending may direct the arrest and commitment of the defendant who is at large on 

bail when: 

(1) there has been a breach of the undertaking; 

(2) it appears that the defendant’s sureties or any of them are dead 

or cannot be found or are insufficient or have ceased to be residents of the state; or 

(3) the court is satisfied that the bail should be increased or new or 

additional security required. 

The order for the commitment of the defendant shall recite generally the facts on 

which it is based and shall direct that the defendant be arrested by any official 

authorized to make arrests and that the defendant be committed to the official in 

whose custody he or she would be if he or she had not been given bail, to be 

detained by such official until legally discharged. The defendant shall be arrested 

pursuant to such order on a certified copy thereof, in any county, in the same 

manner as on a warrant of arrest. If the order provided for is made because of the 

failure of the defendant to appear for judgment, the defendant shall be committed. 



Appendix B – 21 

If the order is made for any other cause, the court may determine the conditions of 

release, if any. 

(h) Bail after Recommitment. If the defendant applies to be admitted to 

bail after recommitment, the court that recommitted the defendant shall determine 

conditions of release, if any, subject to the limitations of subdivision (b) above. 

(i) Qualifications of Surety after Order of Recommitment. If the 

defendant offers bail after recommitment, each surety shall possess the 

qualifications and sufficiency and the bail shall be furnished in all respects in the 

manner prescribed for admission to bail before recommitment. 

(j) Issuance of Capias; Bail Specified. On the filing of either an 

indictment or information charging the commission of a crime, if the person named 

therein is not in custody or at large on bail for the offense charged, the judge shall 

issue or shall direct the clerk to issue, either immediately or when so directed by 

the prosecuting attorney, a capias for the arrest of the person. If the person named 

in the indictment or information is a child and the child has been served with a 

promise to appear under the Florida Rules of Juvenile Procedure, capias need not 

be issued. Upon the filing of the indictment or information, the judge shall endorse 

the amount of bail, if any, and may authorize the setting or modification of bail by 

the judge presiding over the defendant’s first appearance hearing. This 

endorsement shall be made on the capias and signed by the judge. 

(k) Summons on Misdemeanor Charge. When a complaint is filed 

charging the commission of a misdemeanor only and the judge deems that process 

should issue as a result, or when an indictment or information on which the 

defendant is to be tried charging the commission of a misdemeanor only, and the 

person named in it is not in custody or at large on bail for the offense charged, the 

judge shall direct the clerk to issue a summons instead of a capias unless the judge 

has reasonable ground to believe that the person will not appear in response to a 

summons, in which event an arrest warrant or a capias shall be issued with the 

amount of bail endorsed on it. The summons shall state substantially the nature of 

the offense, the title of the hearing to be conducted, and shall command the person 

against whom the complaint was made to appear before the judge issuing the 
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summons or the judge having jurisdiction of the offense at a time and place stated 

in it. 

(l) Summons When Defendant Is Corporation. On the filing of an 

indictment or information or complaint charging a corporation with the 

commission of a crime, whether felony or misdemeanor, the judge shall direct the 

clerk to issue or shall issue a summons to secure its appearance to answer the 

charge. If, after being summoned, the corporation does not appear, a plea of not 

guilty shall be entered and trial and judgment shall follow without further process. 

Committee Notes 

1968 Adoption. (a) Same as section 903.01, Florida Statutes. 

(b) Same as section 903.04, Florida Statutes. 

(c) Same as section 903.02, Florida Statutes. 

(d) Same as section 903.12, Florida Statutes. 

(e) Substantially same as section 903.13, Florida Statutes. 

(f) Same as section 903.19, Florida Statutes. 

(g) Same as section 918.01, Florida Statutes. 

(h) Substantially same as section 903.23, Florida Statutes. 

(i) Same as section 903.24, Florida Statutes. 

(j) Same as section 903.25, Florida Statutes. 

(k) and (l) Formerly rule 3.150(c). These proposals contain the essentials 

of present sections 907.01, 907.02, and 901.09(3), Florida Statutes, a change of 

some of the terminology being warranted for purpose of clarity. 

(m) Formerly rule 3.150(c). This proposal contains all of the essentials of 

section 907.03, Florida Statutes, and that part of section 901.14, Florida Statutes, 
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pertaining to postindictment or postinformation procedure. A charge by affidavit is 

provided. 

Although subdivision (g) is the same as section 918.01, Florida Statutes, its 

constitutionality was questioned by the subcommittee, constitutional right to bail 

and presumption of innocence. 

1972 Amendment. Same as prior rule except (b), which is new. (k), (l), and 

(m) are taken from prior rule 3.150. 

1977 Amendment. This proposal amends subdivision (b)(4) of the present 

rule [formerly rule 3.130(b)(4)] to expand the forms of pretrial release available to 

the judge. The options are the same as those available under the federal rules 

without the presumption in favor of release on personal recognizance or unsecured 

appearance. 

This proposal leaves it to the sound discretion of the judge to determine the 

least onerous form of release which will still insure the defendant’s appearance. 

It also sets forth the specific factors the judge should take into account in 

making this determination. 

1983 Amendment. Rule 3.131(d) is intended to replace former rule 3.130(f) 

and therefore contemplates all subsequent modifications of bail including all 

increases or reductions of monetary bail or any other changes sought by the state or 

by the defendant. 

Court Comment 

1977 Amendment. Subdivision (a) was repealed by Chapter 76-138, § 2, 

Laws of Florida, insofar as it was inconsistent with the provision of that statute. 

Subdivision (a) has been amended so as to comply with the legislative act. 
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RULE 3.172. ACCEPTANCE OF GUILTY OR NOLO CONTENDERE 

PLEA 

(a) Voluntariness; Factual Basis. Before accepting a plea of guilty or 

nolo contendere, the trial judge shall determine that the plea is voluntarily entered 

and that a factual basis for the plea exists. Counsel for the prosecution and the 

defense shall assist the trial judge in this function. 

(b) Open Court. All pleas shall be taken in open court, except that when 

good cause is shown a plea may be taken in camera. 

(c) Determination of Voluntariness. Except when a defendant is not 

present for a plea, pursuant to the provisions of rule 3.180(d), the trial judge must, 

when determining voluntariness, place the defendant under oath, address the 

defendant personally, and determine on the record that he or she understands: 

(1) Nature of the Charge. The nature of the charge to which the 

plea is offered, the maximum possible penalty, and any mandatory minimum 

penalty provided by law. 

(2) Right to Representation. If not represented by an attorney, 

that the defendant has the right to be represented by an attorney at every stage of 

the proceeding and, if necessary, an attorney will be appointed to represent him or 

her. 

(3) Right to Trial By Jury and Attendant Rights. The right to 

plead not guilty or to persist in that plea if it has already been made, the right to be 

tried by a jury, and at that trial a defendant has the right to the assistance of 

counsel, the right to compel attendance of witnesses on his or her behalf, the right 

to confront and cross-examine witnesses against him or her, and the right not to 

testify or be compelled to incriminate himself or herself. 

(4) Effect of Plea. Upon a plea of guilty, or nolo contendere 

without express reservation of the right to appeal, he or she gives up the right to 

appeal all matters relating to the judgment, including the issue of guilt or 

innocence, but does not impair the right to review by appropriate collateral attack. 
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(5) Waiving Right to Trial. If the defendant pleads guilty or is 

adjudged guilty after a plea of nolo contendere there will not be a further trial of 

any kind, so that by pleading guilty or nolo contendere he or she waives the right to 

a trial. 

(6) Questioning by Judge. If the defendant pleads guilty or nolo 

contendere, the trial judge may ask the defendant questions about the offense to 

which he or she has pleaded, and if the defendant answers these questions under 

oath, on the record, and in the presence of counsel, the answers may later be used 

against him or her in a prosecution for perjury. 

(7) Terms of Plea Agreement. The complete terms of any plea 

agreement, including specifically all obligations the defendant will incur as a 

result, a specific amount of credit for time previously served, and a clear 

explanation to the defendant that any credit for time served not included in the time 

specified would be a waiver of the defendant’s right to such credit. 

(8) Deportation Consequences. 

(A) If the defendant is not a citizen of the United States, a 

finding of guilt by the court, and the court’s acceptance of the defendant’s plea of 

guilty or no contest, regardless of whether adjudication of guilt has been withheld, 

may have the additional consequence of changing his or her immigration status, 

including deportation or removal from the United States. 

(B) The court should advise the defendant to consult with 

counsel if he or she needs additional information concerning the potential 

deportation consequences of the plea. 

(C) If the defendant has not discussed the potential 

deportation consequences with his or her counsel, prior to accepting the 

defendant’s plea, the court is required, upon request, to allow a reasonable amount 

of time to permit the defendant to consider the appropriateness of the plea in light 

of the advisement described in this section. 
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(D) This admonition should be given to all defendants in all 

cases, and the trial court must not require at the time of entering a plea that the 

defendant disclose his or her legal status in the United States. 

(9) Sexually Violent or Sexually Motivated Offenses. If the 

defendant pleads guilty or nolo contendere, and the offense to which the defendant 

is pleading is a sexually violent offense or a sexually motivated offense, or if the 

defendant has been previously convicted of such an offense, the plea may subject 

the defendant to involuntary civil commitment as a sexually violent predator upon 

completion of his or her sentence. It shall not be necessary for the trial judge to 

determine whether the present or prior offenses were sexually motivated, as this 

admonition shall be given to all defendants in all cases. 

(10) Driver’s License Suspension or Revocation. If the defendant 

pleads guilty or nolo contendere and the offense to which the defendant is pleading 

is one for which automatic, mandatory driver’s license suspension or revocation is 

required by law to be imposed, (either by the court or by a separate agency), the 

plea will provide the basis for the suspension or revocation of the defendant’s 

driver’s license. 

(d) DNA Evidence Inquiry. Before accepting a defendant’s plea of 

guilty or nolo contendere to a felony, the judge must inquire whether counsel for 

the defense has reviewed the discovery disclosed by the state, whether such 

discovery included a listing or description of physical items of evidence, and 

whether counsel has reviewed the nature of the evidence with the defendant. The 

judge must then inquire of the defendant and counsel for the defendant and the 

state whether physical evidence containing DNA is known to exist that could 

exonerate the defendant. If no such physical evidence is known to exist, the court 

may accept the defendant’s plea and impose sentence. If such physical evidence is 

known to exist, upon defendant’s motion specifying the physical evidence to be 

tested, the court may postpone the proceeding and order DNA testing. 

(e) Acknowledgment by Defendant. Before the trial judge accepts a 

guilty or nolo contendere plea, the judge must determine that the defendant either: 

(1) acknowledges his or her guilt; or 
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(2) acknowledges that he or she feels the plea to be in his or her 

best interest, while maintaining his or her innocence. 

(f) Proceedings of Record. The proceedings at which a defendant pleads 

guilty or nolo contendere shall be of record. 

(g) Withdrawal of Plea Offer or Negotiation. No plea offer or 

negotiation is binding until it is accepted by the trial judge formally after making 

all the inquiries, advisements, and determinations required by this rule. Until that 

time, it may be withdrawn by either party without any necessary justification. 

(h) Withdrawal of Plea When Judge Does Not Concur. If the trial 

judge does not concur in a tendered plea of guilty or nolo contendere arising from 

negotiations, the plea may be withdrawn. 

(i) Evidence. Except as otherwise provided in this rule, evidence of an 

offer or a plea of guilty or nolo contendere, later withdrawn, or of statements made 

in connection therewith, is not admissible in any civil or criminal proceeding 

against the person who made the plea or offer. 

(j) Prejudice. Failure to follow any of the procedures in this rule shall 

not render a plea void absent a showing of prejudice. 

Committee Notes 

1977 Adoption. New in Florida. In view of the supreme court’s emphasis on 

the importance of this procedure as set forth in Williams v. State, 316 So. 2d 267 

(Fla. 1975), the committee felt it appropriate to expand the language of former rule 

3.170(j) (deleted) and establish a separate rule. Incorporates Federal Rule of 

Criminal Procedure 11(c) and allows for pleas of convenience as provided in North 

Carolina v. Alford, 400 U.S. 25, 91 S. Ct. 160, 27 L.Ed.2d 162 (1970). 

(a), (b) Mandatory record of voluntariness and factual predicate is 

proper responsibility of counsel as well as the court. 

(c)(iv)  This waiver of right to appeal is a change from the proposed 

amendments to the rules of criminal procedure now pending. A sentence if lawful 
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is not subject to appellate review; a judgment, however, is. The committee was of 

the opinion that the proposed rule should be expanded to include a waiver of 

appeal from the judgment as well as the sentence. Waivers of appeal have been 

approved. United States ex rel. Amuso v. LaValle, 291 F.Supp. 383 (E.D.N.Y. 

1968), aff’d 427 F.2d 328 (2d Cir. 1970); State v. Gibson, 68 N.J. 499, 348 A.2d 

769 (1975); People v. Williams, 36 N.Y.2d 829, 370 N.Y.S.2d 904, 331 N.E.2d 

684 (1975). 

(vii) Requires the court to explain the plea agreement to the defendant, 

including conditions subsequent such as conditions of probation. 

(e) Provides a readily available record (either oral or by use of standard 

forms) in all cases where a felony is charged. 

(h) Rewording of federal rule 11(e)(6). 

2005 Amendment. Rule 3.172(c)(9) added. See section 394.910, et seq., 

Fla. Stat.; and State v. Harris, 881 So. 2d 1079 (Fla. 2004). 

2015 Amendment. In view of the holdings in Padilla v. Kentucky, 559 U.S. 

356, 130 S. Ct. 1473 (2010), and Hernandez v. State, 124 So. 3d 757 (Fla. 2012), 

the Committee felt it appropriate to expand the requirements in subdivision (c)(8). 
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RULE 3.180. PRESENCE OF DEFENDANT 

(a) Presence of Defendant. In all prosecutions for crime the defendant 

shall be present: 

(1) at first appearance; 

(2) when a plea is made, unless a written plea of not guilty shall be 

made in writing under the provisions of rule 3.170(a); 

(3) at any pretrial conference, unless waived by the defendant in 

writing; 

(4) at the beginning of the trial during the examination, 

challenging, impanelling, and swearing of the jury; 

(5) at all proceedings before the court when the jury is present; 

(6) when evidence is addressed to the court out of the presence of 

the jury for the purpose of laying the foundation for the introduction of evidence 

before the jury; 

(7) at any view by the jury; 

(8) at the rendition of the verdict; and 

(9) at the pronouncement of judgment and the imposition of 

sentence. 

(b) Presence; dDefinition. Except as permitted by rule 3.130 relating to 

first appearance hearings, Aa defendant is present for purposes of this rule if the 

defendant is physically in attendance for the courtroom proceeding, and has a 

meaningful opportunity to be heard through counsel on the issues being discussed. 

(c) Defendant Absenting Self. 

(1) Trial. If the defendant is present at the beginning of the trial 

and thereafter, during the progress of the trial or before the verdict of the jury has 
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been returned into court, voluntarily absents himself or herself from the presence 

of the court without leave of court, or is removed from the presence of the court 

because of his or her disruptive conduct during the trial, the trial of the cause or the 

return of the verdict of the jury in the case shall not thereby be postponed or 

delayed, but the trial, the submission of the case to the jury for verdict, and the 

return of the verdict thereon shall proceed in all respects as though the defendant 

were present in court at all times. 

(2) Sentencing. If the defendant is present at the beginning of the 

trial and thereafter absents himself or herself as described in subdivision (c)(1), or 

if the defendant enters a plea of guilty or no contest and thereafter absents himself 

or herself from sentencing, the sentencing may proceed in all respects as though 

the defendant were present at all times. 

(d) Defendant May Be Tried in Absentia for Misdemeanors. Persons 

prosecuted for misdemeanors may, at their own request, by leave of court, be 

excused from attendance at any or all of the proceedings aforesaid. 

(e) Presence of Corporation. A corporation may appear by counsel at all 

times and for all purposes. 

Committee Notes 

1968 Adoption. (a) The suggested rule is in great part a recopying of section 

914.01, Florida Statutes: 

In (3) the words “at the beginning of the trial” are recommended for 

inclusion to avoid questions arising as to the necessity for the defendant’s presence 

at times other than upon trial, such as when the jury venire is ordered, etc. 

Subdivision (a)(8) is not in the present statute. However, it is deemed 

advisable to include it, as the several sections of chapter 921, Florida Statutes, 

particularly section 921.07, appear to impliedly or expressly require the 

defendant’s presence at such times. 

(c) The statute and the suggested rule make no distinction between capital 

and other cases. In all probability, however, were a person on trial for a capital 
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case to escape during trial, a mistrial should be ordered if such person were not 

captured within a reasonable time. 

(d) It is suggested that this language be used rather than the all-inclusive 

general language of the present statute as to misdemeanor cases. 

(e) This provision does not appear in section 914.01, Florida Statutes, but 

it is a part of Federal Rule of Criminal Procedure 43. It is deemed useful to include 

it. 

1972 Amendment. Same as prior rule except (3) added to conform to rule 

3.220(k); other subdivisions renumbered. 
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RULE 3.190. PRETRIAL MOTIONS 

(a) In General. Every pretrial motion and pleading in response to a 

motion shall be in writing and signed by the party making the motion or the 

attorney for the party. This requirement may be waived by the court for good cause 

shown. Each motion or other pleading shall state the ground or grounds on which it 

is based. A copy shall be served on the adverse party. A certificate of service must 

accompany the filing of any pleading. 

(b) Motion to Dismiss; Grounds. All defenses available to a defendant 

by plea, other than not guilty, shall be made only by motion to dismiss the 

indictment or information, whether the same shall relate to matters of form, 

substance, former acquittal, former jeopardy, or any other defense. 

(c) Time for Moving to Dismiss. Unless the court grants further time, 

the defendant shall move to dismiss the indictment or information either before or 

at arraignment. The court in its discretion may permit the defendant to plead and 

thereafter to file a motion to dismiss at a time to be set by the court. Except for 

objections based on fundamental grounds, every ground for a motion to dismiss 

that is not presented by a motion to dismiss within the time hereinabove provided 

herein, shall be considered waived. However, the court may at any time entertain a 

motion to dismiss on any of the following grounds: 

(1) The defendant is charged with an offense for which the 

defendant has been pardoned. 

(2) The defendant is charged with an offense for which the 

defendant previously has been placed in jeopardy. 

(3) The defendant is charged with an offense for which the 

defendant previously has been granted immunity. 

(4) There are no material disputed facts and the undisputed facts do 

not establish a prima facie case of guilt against the defendant. 

The facts on which the motion is based should be alleged specifically and the 

motion sworn to. 
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(d) Traverse or Demurrer. The state may traverse or demur to a motion 

to dismiss that alleges factual matters. Factual matters alleged in a motion to 

dismiss under subdivision (c)(4) of this rule shall be considered admitted unless 

specifically denied by the state in the traverse. The court may receive evidence on 

any issue of fact necessary to the decision on the motion. A motion to dismiss 

under subdivision (c)(4) of this rule shall be denied if the state files a traverse that, 

with specificity, denies under oath the material fact or facts alleged in the motion 

to dismiss. The demurrer or traverse shall be filed a reasonable time before the 

hearing on the motion to dismiss. 

(e) Effect of Sustaining a Motion to Dismiss. If the motion to dismiss is 

sustained, the court may order that the defendant be held in custody or admitted to 

bail for a reasonable specified time pending the filing of a new indictment or 

information. If a new indictment or information is not filed within the time 

specified in the order, or within such additional time as the court may allow for 

good cause shown, the defendant, if in custody, shall be discharged therefrom, 

unless some other charge justifies a continuation in custody. If the defendant has 

been released on bail, the defendant and the sureties shall be exonerated; if money 

or bonds have been deposited as bail, the money or bonds shall be refunded. 

(f) Motion for Continuance. 

(1) Definition. A continuance within the meaning of this rule is the 

postponement of a cause for any period of time. 

(2) Cause. On motion of the state or a defendant or on its own 

motion, the court may grant a continuance, in its discretion for good cause shown. 

(3) Time for Filing. A motion for continuance may be made only 

before or at the time the case is set for trial, unless good cause for failure to so 

apply is shown or the ground for the motion arose after the cause was set for trial. 

(4) Certificate of Good Faith. A motion for continuance shall be 

accompanied by a certificate of the movant’s counsel that the motion is made in 

good faith. 
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(5) Affidavits. The party applying for a continuance may file 

affidavits in support of the motion, and the adverse party may file counter-

affidavits in opposition to the motion. 

(g) Motion to Suppress Evidence in Unlawful Search. 

(1) Grounds. A defendant aggrieved by an unlawful search and 

seizure may move to suppress anything so obtained for use as evidence because: 

(A) the property was illegally seized without a warrant; 

(B) the warrant is insufficient on its face; 

(C) the property seized is not the property described in the 

warrant; 

(D) there was no probable cause for believing the existence 

of the grounds on which the warrant was issued; or 

(E) the warrant was illegally executed. 

(2) Contents of Motion. Every motion to suppress evidence shall 

state clearly the particular evidence sought to be suppressed, the reasons for 

suppression, and a general statement of the facts on which the motion is based. 

(3) Hearing. Before hearing evidence, the court shall determine if 

the motion is legally sufficient. If it is not, the motion shall be denied. If the court 

hears the motion on its merits, the defendant shall present evidence supporting the 

defendant’s position and the state may offer rebuttal evidence. 

(4) Time for Filing. The motion to suppress shall be made before 

trial unless opportunity therefor did not exist or the defendant was not aware of the 

grounds for the motion, but the court may entertain the motion or an appropriate 

objection at the trial. 

(h) Motion to Suppress a Confession or Admission Illegally Obtained. 
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(1) Grounds. On motion of the defendant or on its own motion, the 

court shall suppress any confession or admission obtained illegally from the 

defendant. 

(2) Contents of Motion. Every motion made by a defendant to 

suppress a confession or admission shall identify with particularity any statement 

sought to be suppressed, the reasons for suppression, and a general statement of the 

facts on which the motion is based. 

(3) Time for Filing. The motion to suppress shall be made before 

trial unless opportunity therefor did not exist or the defendant was not aware of the 

grounds for the motion, but the court in its discretion may entertain the motion or 

an appropriate objection at the trial. 

(4) Hearing. The court shall receive evidence on any issue of fact 

necessary to be decided to rule on the motion. 

(i) Motion to Take Deposition to Perpetuate Testimony. 

(1) After the filing of an indictment or information on which a 

defendant is to be tried, the defendant or the state may apply for an order to 

perpetuate testimony. The application shall be verified or supported by the 

affidavits of credible persons that a prospective witness resides beyond the 

territorial jurisdiction of the court or may be unable to attend or be prevented from 

attending a trial or hearing, that the witness’s testimony is material, and that it is 

necessary to take the deposition to prevent a failure of justice. The court shall order 

a commission to be issued to take the deposition of the witnesses to be used in the 

trial and that any nonprivileged designated books, papers, documents, or tangible 

objects be produced at the same time and place. If the application is made within 

10 days before the trial date, the court may deny the application. 

(2) If the defendant or the state desires to perpetuate the testimony 

of a witness living in or out of the state whose testimony is material and necessary 

to the case, the same proceedings shall be followed as provided in subdivision 

(i)(1), but the testimony of the witness may be taken before an official court 

reporter, transcribed by the reporter, and filed in the trial court. 
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(3) If the deposition is taken on the application of the state, the 

defendant and the defendant’s attorney shall be given reasonable notice of the time 

and place set for the deposition. The officer having custody of the defendant shall 

be notified of the time and place and shall produce the defendant at the 

examination and keep the defendant in the presence of the witness during the 

examination. A defendant not in custody may be present at the examination, but 

the failure to appear after notice and tender of expenses shall constitute a waiver of 

the right to be present. The state shall pay to the defendant’s attorney and to a 

defendant not in custody the expenses of travel and subsistence for attendance at 

the examination. The state shall make available to the defendant for examination 

and use at the deposition any statement of the witness being deposed that is in the 

possession of the state and that the state would be required to make available to the 

defendant if the witness were testifying at trial. 

(4) The application and order to issue the commission may be 

made either in term time or in vacation. The commission shall be issued at a time 

to be fixed by the court. 

(5) Except as otherwise provided, the rules governing the taking 

and filing of oral depositions, the objections thereto, the issuing, execution, and 

return of the commission, and the opening of the depositions in civil actions shall 

apply in criminal cases. 

(6) No deposition shall be used or read into evidence when the 

attendance of the witness can be procured. If the court determines that any person 

whose deposition has been taken is absent because of procurement, inducement, or 

threats of any person on behalf of the state or of the defendant or of any person on 

the defendant’s behalf, the deposition shall not be read in evidence on behalf of the 

defendant. 

(j) Motion to Expedite. On motion by the state, the court, in the exercise 

of its discretion, shall take into consideration the dictates of sections 825.106 and 

918.0155, Florida Statutes (1995). 

Committee Notes 
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1968 Adoption. (a) New; devised by committee. 

(b) Substantially the same as section 909.02, Florida Statutes, except 

changes name of “motion to quash” to “motion to dismiss.” This conforms to the 

terminology of the Federal Rules of Criminal Procedure. The statute authorizing 

the state to appeal from certain orders, section 924.07, Florida Statutes, should be 

amended by substituting the words “motion to dismiss” for “motion to quash.” 

(c) Combines the substance of sections 909.01 and 909.06, Florida 

Statutes. Subdivision (4) affords a new remedy to an accused. Although there is 

now a conclusive presumption of probable cause once an indictment or information 

is filed (see Sullivan v. State, 49 So. 2d 794 (Fla. 1951)), it is felt that this rule is 

necessary. Primarily, this procedure will permit a pretrial determination of the law 

of the case when the facts are not in dispute. In a sense, this is somewhat similar to 

summary judgment proceedings in civil cases, but a dismissal under this rule is not 

a bar to a subsequent prosecution. 

(d) New; based on Marks v. State, 115 Fla. 497, 155 So. 727 (1934), and 

what is generally regarded as the better practice. Hearing provision based on 

federal rule 41(e). 

(e) Combines federal rule 12(b)(5) and section 909.05, Florida Statutes. 

With reference to the maximum time that a defendant will be held in custody or on 

bail pending the filing of a new indictment or information, the trial court is given 

discretion in setting such time as to both the indictment and information. This 

proposal differs from section 909.05, Florida Statutes, with reference to the filing 

of a new indictment in that the statute requires that the new indictment be found by 

the same grand jury or the next grand jury having the authority to inquire into the 

offense. If the supreme court has the authority to deviate from this statutory 

provision by court rule, it seems that the trial court should be granted the same 

discretion with reference to the indictment that it is granted concerning the 

information. The statute is harsh in that under its provisions a person can be in 

custody or on bail for what may be an unreasonable length of time before a grand 

jury is required to return an indictment in order that the custody or bail be 

continued. 
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(g)(1) This subdivision is almost the same as section 916.02(1), Florida 

Statutes. 

(g)(2) This subdivision is almost the same as section 916.02(2), Florida 

Statutes. 

(g)(3) This subdivision is almost the same as section 916.03, Florida 

Statutes. 

(g)(4) This subdivision rewords a portion of section 916.04, Florida Statutes. 

(g)(5) This subdivision rewords section 916.07, Florida Statutes. 

(h) Same as federal rule 41(e) as to the points covered. 

(i) This rule is based on 38-144-11 of the Illinois Code of Criminal 

Procedure and federal rule 41(e). 

(j) This subdivision rewords and adds to federal rule 14. It covers the 

subject matter of section 918.02, Florida Statutes. 

(k) This rule is almost the same as federal rule 13, with provision added 

for trial by affidavit. 

(l) Substantially same as section 916.06, Florida Statutes, with these 

exceptions: application cannot be made until indictment, information, or trial 

affidavit is filed; application must be made at least 10 days before trial; oral 

deposition in addition to written interrogatories is permissible. 

1972 Amendment. Subdivision (h) is amended to require the defendant to 

specify the factual basis behind the grounds for a motion to suppress evidence. 

Subdivision (l) is amended to permit the state to take depositions under the same 

conditions that the defendant can take them. Former subdivisions (j) and (k) 

transferred to rules 3.150, 3.151, and 3.152. Subdivisions (l) and (m) renumbered 

(j) and (k) respectively. Otherwise, same as prior rule. 

1977 Amendment. This amendment resolves any ambiguity in the rule as to 

whether the state must file a general or a specific traverse to defeat a motion to 

dismiss filed under the authority of rule 3.190(c)(4). 
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See State v. Kemp, 305 So. 2d 833 (Fla. 3d DCA 1974). 

The amendment clearly now requires a specific traverse to specific material 

fact or facts. 

1992 Amendment. The amendments, in addition to gender neutralizing the 

wording of the rule, make a minor grammatical change by substituting the word 

“upon” for “on” in several places. The amendments also delete language from 

subdivision (a) to eliminate from the rule any reference as to when pretrial motions 

are to be served on the adverse party. Because rule 3.030 addresses the service of 

pleadings and papers, such language was removed to avoid confusion and reduce 

redundancy in the rules. 

2002 Amendment. If the trial court exercises its discretion to consider the 

motion to suppress during trial, the court may withhold ruling on the merits of the 

motion, and motion for a judgment of acquittal, and allow the case to be submitted 

to the jury. If the defendant is acquitted, no further proceedings regarding the 

motion to suppress or motion for a judgment of acquittal would be necessary. 

However, if the jury finds the defendant guilty of the crime charged, the trial court 

could then consider the motion to suppress post-trial in conjunction with the 

defendant’s renewed motion for a judgment of acquittal or motion for new trial. 
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RULE 3.191. SPEEDY TRIAL 

(a) Speedy Trial without Demand. Except as otherwise provided by this 

rule, and subject to the limitations imposed under subdivisions (e) and (f), every 

person charged with a crime shall be brought to trial within 90 days of arrest if the 

crime charged is a misdemeanor, or within 175 days of arrest if the crime charged 

is a felony. If trial is not commenced within these time periods, the defendant shall 

be entitled to the appropriate remedy as set forth in subdivision (p). The time 

periods established by this subdivision shall commence when the person is taken 

into custody as defined under subdivision (d). A person charged with a crime is 

entitled to the benefits of this rule whether the person is in custody in a jail or 

correctional institution of this state or a political subdivision thereof or is at liberty 

on bail or recognizance or other pretrial release condition. This subdivision shall 

cease to apply whenever a person files a valid demand for speedy trial under 

subdivision (b). 

(b) Speedy Trial upon Demand. Except as otherwise provided by this 

rule, and subject to the limitations imposed under subdivisions (e) and (g), every 

person charged with a crime by indictment or information shall have the right to 

demand a trial within 60 days, by filing with the court a separate pleading entitled 

“Demand for Speedy Trial,” and serving a copy on the prosecuting authority. 

(1) No later than 5 days from the filing of a demand for speedy 

trial, the court shall hold a calendar call, with notice to all parties, for the express 

purposes of announcing in open court receipt of the demand and of setting the case 

for trial. 

(2) At the calendar call the court shall set the case for trial to 

commence at a date no less than 5 days nor more than 45 days from the date of the 

calendar call. 

(3) The failure of the court to hold a calendar call on a demand that 

has been properly filed and served shall not interrupt the running of any time 

periods under this subdivision. 
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(4) If the defendant has not been brought to trial within 50 days of 

the filing of the demand, the defendant shall have the right to the appropriate 

remedy as set forth in subdivision (p). 

(c) Commencement of Trial. A person shall be considered to have been 

brought to trial if the trial commences within the time herein provided. The trial is 

considered to have commenced when the trial jury panel for that specific trial is 

sworn for voir dire examination or, on waiver of a jury trial, when the trial 

proceedings begin before the judge. 

(d) Custody. For purposes of this rule, a person is taken into custody:  

(1) when the person is arrested as a result of the conduct or 

criminal episode that gave rise to the crime charged,; or  

(2) when the person is served with a notice to appear in lieu of 

physical arrest. 

(e) Prisoners outside Jurisdiction. A person who is in federal custody or 

incarcerated in a jail or correctional institution outside the jurisdiction of this state 

or a subdivision thereof, and who is charged with a crime by indictment or 

information issued or filed under the laws of this state, is not entitled to the benefit 

of this rule until that person returns or is returned to the jurisdiction of the court 

within which the Florida charge is pending and until written notice of the person’s 

return is filed with the court and served on the prosecutor. For these persons, the 

time period under subdivision (a) commences on the date the last act required 

under this subdivision occurs. For these persons the time period under subdivision 

(b) commences when the demand is filed so long as the acts required under this 

subdivision occur before the filing of the demand. If the acts required under this 

subdivision do not precede the filing of the demand, the demand is invalid and 

shall be stricken upon motion of the prosecuting attorney. Nothing in this rule shall 

affect a prisoner’s right to speedy trial under law. 

(f) Consolidation of Felony and Misdemeanor. When a felony and a 

misdemeanor are consolidated for disposition in circuit court, the misdemeanor 

shall be governed by the same time period applicable to the felony. 
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(g) Demand for Speedy Trial; Accused Is Bound. A demand for speedy 

trial binds the accused and the state. No demand for speedy trial shall be filed or 

served unless the accused has a bona fide desire to obtain a trial sooner than 

otherwise might be provided. A demand for speedy trial shall be considered a 

pleading that the accused is available for trial, has diligently investigated the case, 

and is prepared or will be prepared for trial within 5 days. A demand filed by an 

accused who has not diligently investigated the case or who is not timely prepared 

for trial shall be stricken as invalid on motion of the prosecuting attorney. A 

demand may not be withdrawn by the accused except on order of the court, with 

consent of the state or on good cause shown. Good cause for continuances or delay 

on behalf of the accused thereafter shall not include nonreadiness for trial, except 

as to matters that may arise after the demand for trial is filed and that reasonably 

could not have been anticipated by the accused or counsel for the accused. A 

person who has demanded speedy trial, who thereafter is not prepared for trial, is 

not entitled to continuance or delay except as provided in this rule. 

(h) Notice of Expiration of Time for Speedy Trial; When Timely. A 

notice of expiration of speedy trial time shall be timely if filed and served after the 

expiration of the periods of time for trial provided in this rule. However, a notice of 

expiration of speedy trial time filed before expiration of the period of time for trial 

is invalid and shall be stricken on motion of the prosecuting attorney. 

(i) When Time May Be Extended. The periods of time established by 

this rule may be extended, provided the period of time sought to be extended has 

not expired at the time the extension was procured. An extension may be procured 

by: 

(1) stipulation, announced to the court or signed in proper person or 

by counsel, by the party against whom the stipulation is sought to be enforced; 

(2) written or recorded order of the court on the court’s own motion 

or motion by either party in exceptional circumstances as hereafter defined in 

subdivision (l); 

(3) written or recorded order of the court with good cause shown 

by the accused; 
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(4) written or recorded order of the court for a period of reasonable 

and necessary delay resulting from proceedings including but not limited to an 

examination and hearing to determine the mental competency or physical ability of 

the defendant to stand trial, for hearings on pretrial motions, for appeals by the 

state, for DNA testing ordered on the defendant’s behalf upon defendant’s motion 

specifying the physical evidence to be tested pursuant to section 925.12(2), Florida 

Statutes, and for trial of other pending criminal charges against the accused; or 

(5) administrative order issued by the chief justice, under Florida 

Rule of Judicial Administration 2.205(a)(2)(B)(iv), suspending the speedy trial 

procedures as stated therein. 

(j) Delay and Continuances; Effect on Motion. If trial of the accused 

does not commence within the periods of time established by this rule, a pending 

motion for discharge shall be granted by the court unless it is shown that: 

(1) a time extension has been ordered under subdivision (i) and that 

extension has not expired; 

(2) the failure to hold trial is attributable to the accused, a 

codefendant in the same trial, or their counsel; 

(3) the accused was unavailable for trial under subdivision (k); or 

(4) the demand referred to in subdivision (g) is invalid. 

If the court finds that discharge is not appropriate for reasons under subdivisions 

(j)(2), (j)(3), or (j)(4), the pending motion for discharge shall be denied, provided, 

however, that trial shall be scheduled and commence within 90 days of a written or 

recorded order of denial. 

(k) Availability for Trial. A person is unavailable for trial if the person 

or the person’s counsel fails to attend a proceeding at which either’s presence is 

required by these rules, or the person or counsel is not ready for trial on the date 

trial is scheduled. A person who has not been available for trial during the term 

provided for in this rule is not entitled to be discharged. No presumption of 

nonavailability attaches, but if the state objects to discharge and presents any 
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evidence tending to show nonavailability, the accused must establish, by 

competent proof, availability during the term. 

(l) Exceptional Circumstances. As permitted by subdivision (i) of this 

rule, the court may order an extension of the time periods provided under this rule 

when exceptional circumstances are shown to exist. Exceptional circumstances 

shall not include general congestion of the court’s docket, lack of diligent 

preparation, failure to obtain available witnesses, or other avoidable or foreseeable 

delays. Exceptional circumstances are those that, as a matter of substantial justice 

to the accused or the state or both, require an order by the court. These 

circumstances include: 

(1) unexpected illness, unexpected incapacity, or unforeseeable and 

unavoidable absence of a person whose presence or testimony is uniquely 

necessary for a full and adequate trial; 

(2) a showing by the state that the case is so unusual and so 

complex, because of the number of defendants or the nature of the prosecution or 

otherwise, that it is unreasonable to expect adequate investigation or preparation 

within the periods of time established by this rule; 

(3) a showing by the state that specific evidence or testimony is not 

available despite diligent efforts to secure it, but will become available at a later 

time; 

(4) a showing by the accused or the state of necessity for delay 

grounded on developments that could not have been anticipated and that materially 

will affect the trial; 

(5) a showing that a delay is necessary to accommodate a 

codefendant, when there is reason not to sever the cases to proceed promptly with 

trial of the defendant; andor 

(6) a showing by the state that the accused has caused major delay 

or disruption of preparation of proceedings, as by preventing the attendance of 

witnesses or otherwise. 
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(m) Effect of Mistrial; Appeal; Order of New Trial. A person who is to 

be tried again or whose trial has been delayed by an appeal by the state or the 

defendant shall be brought to trial within 90 days from the date of declaration of a 

mistrial by the trial court, the date of an order by the trial court granting a new trial, 

the date of an order by the trial court granting a motion in arrest of judgment, or 

the date of receipt by the trial court of a mandate, order, or notice of whatever form 

from a reviewing court that makes possible a new trial for the defendant, 

whichever is last in time. If a defendant is not brought to trial within the prescribed 

time periods, the defendant shall be entitled to the appropriate remedy as set forth 

in subdivision (p). 

(n) Discharge from Crime; Effect. Discharge from a crime under this 

rule shall operate to bar prosecution of the crime charged and of all other crimes on 

which trial has not commenced nor conviction obtained nor adjudication withheld 

and that were or might have been charged as a result of the same conduct or 

criminal episode as a lesser degree or lesser included offense. 

(o) Nolle Prosequi; Effect. The intent and effect of this rule shall not be 

avoided by the state by entering a nolle prosequi to a crime charged and by 

prosecuting a new crime grounded on the same conduct or criminal episode or 

otherwise by prosecuting new and different charges based on the same conduct or 

criminal episode, whether or not the pending charge is suspended, continued, or is 

the subject of entry of a nolle prosequi. 

(p) Remedy for Failure to Try Defendant within the Specified Time. 

(1) No remedy shall be granted to any defendant under this rule 

until the court has made the required inquiry under subdivision (j). 

(2) At any time after the expiration of the prescribed time period, 

the defendant may file a separate pleading entitled “Notice of Expiration of Speedy 

Trial Time,” and serve a copy on the prosecuting authority. 

(3) No later than 5 days from the date of the filing of a notice of 

expiration of speedy trial time, the court shall hold a hearing on the notice and, 

unless the court finds that one of the reasons set forth in subdivision (j) exists, shall 
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order that the defendant be brought to trial within 10 days. A defendant not brought 

to trial within the 10-day period through no fault of the defendant, on motion of the 

defendant or the court, shall be forever discharged from the crime. 

Committee Notes 

1972 Amendment. Same as prior rule. The schedule is omitted as being 

unnecessary. 

1977 Amendment. An appeal by the state from an order dismissing the case 

constitutes an interlocutory appeal and should be treated as such. The additional 

phrase removes any ambiguities in the existing rule. 

1980 Amendment. 

(a)(1).      Speedy Trial without Demand. 

1. Prisoners in Florida institutions are now treated like any other 

defendant [formerly (b)(1)]. 

2. Federal prisoners and prisoners outside Florida may claim the benefit 

of this subdivision once special prerequisites are satisfied under (b)(1). 

3. Before a court can discharge a defendant, the court must make 

complete inquiry to ensure that discharge is appropriate. 

(a)(2).      Speedy Trial upon Demand. 

1. Trial cannot be scheduled within 5 days of the filing of the demand 

without the consent of both the state and the defendant. 

2. Before a court can discharge a defendant, the court must make 

complete inquiry to ensure that discharge is appropriate. 

3. Prisoners in Florida are now treated like any other defendant 

[formerly (b)(2)]. 

4. Federal prisoners and prisoners outside Florida may claim the benefit 

of this subdivision once special prerequisites are satisfied under (b)(1). 
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(a)(3).      Commencement of Trial. 

1. Minor change in language to reflect case law. 

(a)(4).      Custody. [NEW] 

1. Custody is defined in terms tantamount to arrest. This definition was 

formerly contained in (a)(1). 

2. Where a notice to appear is served in lieu of arrest, custody results on 

the date the notice is served. 

(b)(1). Prisoners outside Jurisdiction. [NEW] 

1. Prisoners outside the jurisdiction of Florida may claim benefit under 

(a)(1) and (a)(2) after the prisoner returns to the jurisdiction of the court where the 

charge is pending and after the prisoner files and serves a notice of this fact. 

2. As an alternative, certain prisoners may claim the benefit of sections 

941.45–941.50, Florida Statutes (1979). 

3. Former (b)(1) is repealed. 

(b)(2). [NEW] 

1. Where a misdemeanor and felony are consolidated for purposes of 

trial in circuit court, the misdemeanor is governed by the same time period 

applicable to the felony. To claim benefit under this provision, the crimes must be 

consolidated before the normal time period applicable to misdemeanors has 

expired. 

2. Former (b)(2) is repealed. 

(b)(3). Repealed and superseded by (b)(1). 

(c). Demand for Speedy Trial. 

1. The subdivision recognizes that an invalid (spurious) demand must be 

stricken. 
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2. The subdivision now puts a 5-day limit on the time when a defendant 

must be prepared. 

(d)(1). Motion for Discharge. 

1. Under the amended provision, a prematurely filed motion is invalid 

and may be stricken. 

(d)(2). When Time May Be Extended. 

1. The terms “waiver,” “tolling,” or “suspension” have no meaning 

within the context of the subdivision as amended. The subdivision addresses 

extensions for a specified period of time. 

2. Except for stipulations, all extensions require an order of the court. 

3. The term “recorded order” refers to stenographic recording and not 

recording of a written order by the clerk. 

(d)(3). Delay and Continuances. 

1. Even though the normal time limit has expired under (a)(1) or (a)(2), a 

trial court may not properly discharge a defendant without making a complete 

inquiry of possible reasons to deny discharge. If the court finds that the time period 

has been properly extended and the extension has not expired, the court must 

simply deny the motion. If the court finds that the delay is attributable to the 

accused, that the accused was unavailable for trial, or that the demand was invalid, 

the court must deny the motion and schedule trial within 90 days. If the court has 

before it a valid motion for discharge and none of the above circumstances are 

present, the court must grant the motion. 

(e). Availability for Trial. 

1. Availability for trial is now defined solely in terms of required 

attendance and readiness for trial. 

(f). Exceptional Circumstances. 

1. The 2 extension limit for unavailable evidence has been discarded. 
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2. The new trial date paragraph was eliminated because it simply was 

unnecessary. 

(g). Effect of Mistrial; Appeal; Order of New Trial. 

1. Makes uniform a 90-day period within which a defendant must be 

brought to trial after a mistrial, order of new trial, or appeal by the state or 

defendant. 

(h)(1). Discharge from Crime. 

1. No change. 

(h)(2). Nolle Prosequi. 

1. No change. 

1984 Amendment. 

(a)(1).      Repeals the remedy of automatic discharge from the crime and 

refers instead to the new subdivision on remedies. 

(a)(2).      Establishes the calendar call for the demand for speedy trial when 

filed. This provision, especially sought by prosecutors, brings the matter to the 

attention of both the court and the prosecution. The subdivision again repeals the 

automatic discharge for failure to meet the mandated time limit, referring to the 

new subdivision on remedies for the appropriate remedy. 

(I). The intent of (I)(4) is to provide the state attorney with 15 days within 

which to bring a defendant to trial from the date of the filing of the motion for 

discharge. This time begins with the filing of the motion and continues regardless 

of whether the judge hears the motion. 

This subdivision provides that, upon failure of the prosecution to meet the 

mandated time periods, the defendant shall file a motion for discharge, which will 

then be heard by the court within 5 days. The court sets trial of the defendant 

within 10 additional days. The total 15-day period was chosen carefully by the 

committee, the consensus being that the period was long enough that the system 

could, in fact, bring to trial a defendant not yet tried, but short enough that the 
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pressure to try defendants within the prescribed time period would remain. In other 

words, it gives the system a chance to remedy a mistake; it does not permit the 

system to forget about the time constraints. It was felt that a period of 10 days was 

too short, giving the system insufficient time in which to bring a defendant to trial; 

the period of 30 days was too long, removing incentive to maintain strict docket 

control in order to remain within the prescribed time periods. 

The committee further felt that it was not appropriate to extend the new 

remedy provisions to misdemeanors, but only to more serious offenses. 

1992 Amendment. The purpose of the amendments is to gender neutralize 

the wording of the rule. In addition, the committee recommends the rule be 

amended to differentiate between 2 separate and distinct pleadings now referred to 

as “motion for discharge.” The initial “motion for discharge” has been renamed 

“notice of expiration of speedy trial time.” 

20__ Amendment. In light of the ruling in Smart v. State, 179 So. 3d 477 

(Fla. 4th DCA 2015), as well as the precedent cited therein, the committee notes 

that the reference to the swearing in of trial jury panel for voir dire examination 

contained in the Florida Rule of Criminal Procedure 3.191(c) relates to the giving 

of the oath contained in Florida Rule of Criminal Procedure 3.300(a).  The oath is 

not required to be given in any particular location or by any particular official. 
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RULE 3.203. DEFENDANT’S INTELLECTUAL DISABILITY AS A 

BAR TO IMPOSITION OF THE DEATH PENALTY 

(a) Scope. This rule applies in all first-degree murder cases in which the 

state attorney has not waived the death penalty on the record and the defendant’s 

intellectual disability becomes an issue. 

(b) Definition of Intellectual Disability. As used in this rule, the term 

“intellectual disability” means significantly subaverage general intellectual 

functioning existing concurrently with deficits in adaptive behavior and manifested 

during the period from conception to age 18. The term “significantly subaverage 

general intellectual functioning,” for the purpose of this rule, means performance 

that is two2 or more standard deviations from the mean score on a standardized 

intelligence test authorized by the Department of Children and Family 

ServicesFamilies in rule 65G-4.011 of the Florida Administrative Code. The term 

“adaptive behavior,” for the purpose of this rule, means the effectiveness or degree 

with which an individual meets the standards of personal independence and social 

responsibility expected of his or her age, cultural group, and community. 

(c) Motion for Determination of Intellectual Disability as a Bar to 

Execution:; Contents; Procedures. 

(1) A defendant who intends to raise intellectual disability as a bar 

to execution shall file a written motion to establish intellectual disability as a bar to 

execution with the court. 

(2) The motion shall state that the defendant is intellectually 

disabled and, if the defendant has been tested, evaluated, or examined by one1 or 

more experts, the names and addresses of the experts. Copies of reports containing 

the opinions of any experts named in the motion shall be attached to the motion. 

The court shall appoint an expert chosen by the state attorney if the state attorney 

so requests. The expert shall promptly test, evaluate, or examine the defendant and 

shall submit a written report of any findings to the parties and the court. 

(3) If the defendant has not been tested, evaluated, or examined by 

one1 or more experts, the motion shall state that fact and the court shall appoint 
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two2 experts who shall promptly test, evaluate, or examine the defendant and shall 

submit a written report of any findings to the parties and the court. 

(4) Attorneys for the state and defendant may be present at the 

examinations conducted by court-appointed experts. 

(5) If the defendant refuses to be examined or fully cooperate with 

the court appointed experts or the state’s expert, the court may, in the court’s 

discretion: 

(A) order the defense to allow the court-appointed experts to 

review all mental health reports, tests, and evaluations by the defendant’s expert; 

(B) prohibit the defense experts from testifying concerning 

any tests, evaluations, or examinations of the defendant regarding the defendant’s 

intellectual disability; or 

(C) order such relief as the court determines to be 

appropriate. 

(d) Time for filing Motion for Determination of Intellectual Disability 

as a Bar to Execution. The motion for a determination of intellectual disability as 

a bar to execution shall be filed not later than 90 days prior to trial, or at such time 

as is ordered by the court. 

(e) Hearing on Motion to Determine Intellectual Disability. The 

circuit court shall conduct an evidentiary hearing on the motion for a determination 

of intellectual disability. At the hearing, the court shall consider the findings of the 

experts and all other evidence on the issue of whether the defendant is 

intellectually disabled. The court shall enter a written order prohibiting the 

imposition of the death penalty and setting forth the court’s specific findings in 

support of the court’s determination if the court finds that the defendant is 

intellectually disabled as defined in subdivision (b) of this rule. The court shall stay 

the proceedings for 30 days from the date of rendition of the order prohibiting the 

death penalty or, if a motion for rehearing is filed, for 30 days following the 

rendition of the order denying rehearing, to allow the state the opportunity to 
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appeal the order. If the court determines that the defendant has not established 

intellectual disability, the court shall enter a written order setting forth the court’s 

specific findings in support of the court’s determination. 

(f) Waiver. A claim authorized under this rule is waived if not filed in 

accord with the time requirements for filing set out in this rule, unless good cause 

is shown for the failure to comply with the time requirements. 

(g) Finding of Intellectual Disability; Order to Proceed. If, after the 

evidence presented, the court is of the opinion that the defendant is intellectually 

disabled, the court shall order the case to proceed without the death penalty as an 

issue. 

(h) Appeal. An appeal may be taken by the state if the court enters an 

order finding that the defendant is intellectually disabled, which will stay further 

proceedings in the trial court until a decision on appeal is rendered. Appeals are to 

proceed according to Florida Rule of Appellate Procedure 9.140(c). 

(i) Motion to Establish Intellectual Disability as a Bar to Execution; 

Stay of Execution. The filing of a motion to establish intellectual disability as a 

bar to execution shall not stay further proceedings without a separate order staying 

execution. 
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RULE 3.213. CONTINUING INCOMPETENCY TO PROCEED, 

EXCEPT INCOMPETENCY TO PROCEED WITH 

SENTENCING: DISPOSITION 

(a) Dismissal without Prejudice during Continuing Incompetency. 

(1) If at any time afterIf the court determines after hearing that a 

person has remained incompetent for 5 continuous, uninterrupted years following a 

determination that a person is incompetent to stand trial or proceed with a 

probation or community control violation hearing when charged with a felony, or 1 

year when charged with a misdemeanor, the court, after hearing, determinesand 

finds: 

(A) that the defendant remains incompetent to stand trial or 

proceed with a probation or community control violation hearing,;  

(B) that there is no substantial probability that the defendant 

will become mentally competent to stand trial or proceed with a probation or 

community control violation hearing in the foreseeable future,; and  

(C) that the defendant does not meet the criteria for 

commitment,  

ithen the court shall dismiss the charges against the defendant without prejudice to 

the state to refile the charges should the defendant be declared competent to 

proceed in the future. The court may dismiss such charges at least 3 years after 

such determination, unless the charge is enumerated in section 916.145, Florida 

Statutes. 

(2) If the incompetency to stand trial or to proceed is due to 

intellectual disability or autism, the court shall dismiss the charges within a 

reasonable time after such determination, not to exceed 2 years for felony charges 

and 1 year for misdemeanor charges, unless the court specifies in its order the 

reasons for believing that the defendant will become competent within the 

foreseeable future and specifies the time within which the defendant is expected to 

become competent. The dismissal shall be without prejudice to the state to refile 

should the defendant be declared competent to proceed in the future. 
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(b) Commitment or Treatment during Continuing Incompetency. 

(1) If at any time afterIf the court determines after hearing that a 

person has remained incompetent for 5 continuous, uninterrupted years following a 

determination that a person is incompetent to stand trial or proceed with a 

probation or community control violation hearing when charged with a felony, or 1 

year when charged with a misdemeanor, the court, after hearing, determines and 

finds: 

(A) that the defendant remains incompetent to stand trial or 

proceed with a probation or community control violation hearing,;  

(B) that there is no substantial probability that the defendant 

will become mentally competent to stand trial or proceed with a probation or 

community control violation hearing in the foreseeable future,; and  

(C) that the defendant does meet the criteria for commitment,  

then the court shall dismiss the charges against the defendant and commit the 

defendant to the Department of Children and Family ServicesFamilies for 

involuntary hospitalization or residential services solely under the provisions of 

law or may order that the defendant receive outpatient treatment at any other 

facility or service on an outpatient basis subject to the provisions of those statutes. 

In the order of commitment, the judge shall order that the administrator of the 

facility notify the state attorney of the committing circuit no less than 30 days prior 

to the anticipated date of release of the defendant. If charges are dismissed 

pursuant to this subdivision, the dismissal shall be without prejudice to the state to 

refile the charges should the defendant be declared competent to proceed in the 

future. 

(2) If the continuing incompetency is due to intellectual disability 

or autism, and the defendant either lacks the ability to provide for his or her well-

being or is likely to physically injure himself or herself, or others, the defendant 

may be involuntarily admitted to residential services as provided by law. 

(c) Applicability. This rule shall not apply to defendants determined to 

be incompetent to proceed with sentencing, which is addressed in rule 3.214. 
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Committee Notes 

1980 Adoption. As to involuntary hospitalization, see section 394.467(1), 

Florida Statutes (1979); as to involuntary admission to residential services, see 

chapter 393, Florida Statutes (1979). 

(b) This provision is meant to deal with the defendant who remains 

incompetent after 5 years, and who does meet the criteria for involuntary 

hospitalization. It provides that the criminal charges will be dismissed and the 

defendant will be involuntarily hospitalized. It further provides that the 

administrator of the facility must notify the state attorney prior to any release of a 

defendant committed pursuant to this subdivision. 

As to criteria for involuntary hospitalization, see section 394.467(1), Florida 

Statutes (1979); in case of retardation, see chapter 393, Florida Statutes (1979). 

(c) Since commitment criteria for a defendant determined to be 

incompetent to stand trial are the same as for civil hospitalization, there is no need 

to continue the difference between felony and misdemeanor procedure. 

Section 916.14, Florida Statutes, makes the statute of limitations and defense 

of former jeopardy inapplicable to criminal charges dismissed because of 

incompetence of defendant to stand trial. 

1988 Amendment. Title. The title has been amended to comply with 

changes in rule 3.210, but specifically excludes competency to proceed with 

sentencing, which is addressed in the new rule 3.214. 

(a) This provision was amended to reflect changes in rules 3.210 and 

3.211. New language is added which specifies that, if charges are dismissed under 

this rule, it is without prejudice to the state to refile if the defendant is declared 

competent to proceed in the future. Similar language was previously found in rule 

3.214(d), but is more appropriate under this rule. 

(b) This provision has been amended for the same reasons as (a) above. 
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(c) This new provision specifically exempts this rule from being used 

against a defendant determined to be incompetent to be sentenced, which is now 

provided in the new rule 3.214. It is replaced by the new rule 3.214. 

1992 Amendment. The purpose of the amendment is to gender neutralize 

the wording of the rule. 

Introductory Note Relating to Amendments to Rules 3.210 to 3.219.  

See notes following rule 3.210 for the text of this note. 
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RULE 3.217. JUDGMENT OF NOT GUILTY BY REASON OF 

INSANITY:; DISPOSITION OF DEFENDANT 

(a) Verdict of Not Guilty by Reason of Insanity. When a person is 

found by the jury or the court not guilty of the offense or is found not to be in 

violation of probation or community control by reason of insanity, the jury or 

judge, in giving the verdict or finding of not guilty judgment, shall state that it was 

given for that reason. 

(b) Treatment, Commitment, or Discharge after Acquittal. When a 

person is found not guilty of the offense or is found not to be in violation of 

probation or community control by reason of insanity, if the court then determines 

that the defendant presently meets the criteria set forth by law, the court shall 

commit the defendant to the Department of Children and Family ServicesFamilies 

or shall order outpatient treatment at any other appropriate facility or service, or 

shall discharge the defendant. Any order committing the defendant or requiring 

outpatient treatment or other outpatient service shall contain: 

(1) findings of fact relating to the issue of commitment or other 

court-ordered treatment; 

(2) copies of any reports of experts filed with the court; and 

(3) any other psychiatric, psychological, or social work report 

submitted to the court relative to the mental state of the defendant. 

Committee Notes 

1980 Adoption. 

(a) Same substance as in prior rule. 

(b) The criteria for commitment are set forth in chapter 394, Florida 

Statutes. This rule incorporates those statutory criteria by reference and then 

restates the other alternatives available to the judge under former rule 3.210. 

See section 912.18, Florida Statutes, for criteria. 
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(1) This subdivision is equivalent to rule 3.212(b)(2); see commentary to 

that rule. 

1988 Amendment. The amendments to this rule provide for evaluation of a 

defendant found not guilty by reason of insanity in violation of probation or 

community control proceedings as well as at trial. The amendments further reflect 

1985 amendments to chapter 916, Florida Statutes. 

1992 Amendment. The purpose of the amendment is to gender neutralize 

the wording of the rule. 

Introductory Note Relating to Amendments to Rules 3.210 to 3.219. See 

notes following rule 3.210 for the text of this note. 
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RULE 3.218. COMMITMENT OF A DEFENDANT FOUND NOT 

GUILTY BY REASON OF INSANITY 

(a) Commitment; 6-Month Report. The Department of Children and 

Family ServicesFamilies shall admit to an appropriate facility a defendant found 

not guilty by reason of insanity under rule 3.217 and found to meet the criteria for 

commitment for hospitalization and treatment and may retain and treat the 

defendant. No later than 6 months from the date of admission, the administrator of 

the facility shall file with the court a report, and provide copies to all parties, which 

shall address the issues of further commitment of the defendant. If at any time 

during the 6-month period, or during any period of extended hospitalization that 

may be ordered under this rule, the administrator of the facility shall determine that 

the defendant no longer meets the criteria for commitment, the administrator shall 

notify the court by such a report and provide copies to all parties.  The procedure 

for determinations of the confidential status of reports is governed by Rule of 

Judicial Administration 2.420. 

(b) Right to Hearing if Committed upon Acquittal. The court shall 

hold a hearing within 30 days of the receipt of any report from the administrator of 

the facility on the issues raised thereby, and the defendant shall have a right to be 

present at the hearing. If the court determines that the defendant continues to meet 

the criteria for continued commitment or treatment, the court shall order further 

commitment or treatment for a period not to exceed 1 year. The same procedure 

shall be repeated before the expiration of each additional 1-year period in which 

the defendant is retained by the facility. 

(c) Evidence to Determine Continuing Insanity. Before any hearing 

held under this rule, the court may, on its own motion, and shall, on motion of 

counsel for the state or defendant, appoint no fewer than 2 nor more than 3 experts 

to examine the defendant relative to the criteria for continued commitment or 

placement of the defendant and shall specify the date by which the experts shall 

report to the court on these issues and provide copies to all parties. 

Committee Notes 
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1980 Adoption. This provision provides for hospitalization of a defendant 

found not guilty by reason of insanity and is meant to track similar provisions in 

the rules relating to competency to stand trial and the complementary statutes. It 

provides for an initial 6-month period of commitment with successive 1-year 

periods; it provides for reports to the court and for the appointment of experts to 

examine the defendant when such hearings are necessary. The underlying rationale 

of this rule is to make standard, insofar as possible, the commitment process, 

whether it be for incompetency to stand trial or following a judgment of not guilty 

by reason of insanity. 

For complementary statute providing for hospitalization of defendant 

adjudicated not guilty by reason of insanity, see section 912.15, Florida Statutes. 

1988 Amendment. The amendments to this rule, including the title, provide 

for commitment of defendants found not guilty by reason of insanity in violation of 

probation or community control proceedings, as well as those so found at trial. The 

amendments further reflect 1985 amendments to chapter 916, Florida Statutes. 

Introductory Note Relating to Amendments to Rules 3.210 to 3.219. See 

notes following rule 3.210 for the text of this note. 
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RULE 3.219. CONDITIONAL RELEASE 

(a) Release Plan. The committing court may order a conditional release 

of any defendant who has been committed according to a finding of incompetency 

to proceed or an adjudication of not guilty by reason of insanity based on an 

approved plan for providing appropriate outpatient care and treatment. When the 

administrator shall determine outpatient treatment of the defendant to be 

appropriate, the administrator may file with the court, and provide copies to all 

parties, a written plan for outpatient treatment, including recommendations from 

qualified professionals. The plan may be submitted by the defendant. The plan 

shall include: 

(1) special provisions for residential care, adequate supervision of 

the defendant, or both; 

(2) provisions for outpatient mental health services; and 

(3) if appropriate, recommendations for auxiliary services such as 

vocational training, educational services, or special medical care. 

In its order of conditional release, the court shall specify the conditions of release 

based on the release plan and shall direct the appropriate agencies or persons to 

submit periodic reports to the court regarding the defendant’s compliance with the 

conditions of the release, and progress in treatment, and provide copies to all 

parties.  The procedure for determinations of the confidential status of reports is 

governed by Rule of Judicial Administration 2.420.  

(b) Defendant’s Failure to Comply. If it appears at any time that the 

defendant has failed to comply with the conditions of release, or that the 

defendant’s condition has deteriorated to the point that inpatient care is required, or 

that the release conditions should be modified, the court, after hearing, may modify 

the release conditions or, if the court finds the defendant meets the statutory 

criteria for commitment, may order that the defendant be recommitted to the 

Department of Children and Family ServicesFamilies for further treatment. 
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(c) Discharge. If at any time it is determined after hearing that the 

defendant no longer requires court-supervised follow-up care, the court shall 

terminate its jurisdiction in the cause and discharge the defendant. 

Committee Notes 

1980 Adoption. This rule implements the prior statutory law permitting 

conditional release. 

For complementary statute providing for conditional release, see section 

916.17, Florida Statutes. 

1988 Amendment. The amendments to this rule are designed to reflect 

amendments to rules 3.210, 3.211, and 3.218 as well as 1985 amendments to 

chapter 916, Florida Statutes. 

(b) This provision has been amended to permit the court to recommit a 

conditionally released defendant to HRS under the provisions of chapter 916 only 

if the court makes a finding that the defendant currently meets the statutory 

commitment criteria found in section 916.13(1), Florida Statutes. 

1992 Amendment. The purpose of the amendment is to gender neutralize 

the wording of the rule. 

Introductory Note Relating to Amendments to Rules 3.210 to 3.219. See 

notes following rule 3.210 for the text of this note. 
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RULE 3.220. DISCOVERY 

(a) Notice of Discovery. After the filing of the charging document, a 

defendant may elect to participate in the discovery process provided by these rules, 

including the taking of discovery depositions, by filing with the court and serving 

on the prosecuting attorney a “Notice of Discovery” which shall bind both the 

prosecution and defendant to all discovery procedures contained in these rules. 

Participation by a defendant in the discovery process, including the taking of any 

deposition by a defendant or the filing of a public records request under chapter 

119, Florida Statutes, for law enforcement records relating to the defendant’s 

pending prosecution, which are nonexempt as a result of a codefendant’s 

participation in discovery, shall be an election to participate in discovery and 

triggers a reciprocal discovery obligation for the defendant. If any defendant 

knowingly or purposely shares in discovery obtained by a codefendant, the 

defendant shall be deemed to have elected to participate in discovery. 

(b) Prosecutor’s Discovery Obligation. 

(1) Within 15 days after service of the Notice of Discovery, the 

prosecutor shall serve a written Discovery Exhibit which shall disclose to the 

defendant and permit the defendant to inspect, copy, test, and photograph the 

following information and material within the state’s possession or control, except 

that any property or material that portrays sexual performance by a child or 

constitutes child pornography may not be copied, photographed, duplicated, or 

otherwise reproduced so long as the state attorney makes the property or material 

reasonably available to the defendant or the defendant’s attorney: 

(A) a list of the names and addresses of all persons known to 

the prosecutor to have information that may be relevant to any offense charged or 

any defense thereto, or to any similar fact evidence to be presented at trial under 

section 90.404(2), Florida Statutes. The names and addresses of persons listed shall 

be clearly designated in the following categories: 

(i) Category A. These witnesses shall include (1) eye 

witnesses, (2) alibi witnesses and rebuttal to alibi witnesses, (3) witnesses who 

were present when a recorded or unrecorded statement was taken from or made by 
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a defendant or codefendant, which shall be separately identified within this 

category, (4) investigating officers, (5) witnesses known by the prosecutor to have 

any material information that tends to negate the guilt of the defendant as to any 

offense charged, (6) child hearsay witnesses, (7) expert witnesses who have not 

provided a written report and a curriculum vitae or who are going to testify, and (8) 

informant witnesses, whether in custody, who offer testimony concerning the 

statements of a defendant about the issues for which the defendant is being tried. 

(ii) Category B. All witnesses not listed in either 

Category A or Category C. 

(iii) Category C. All witnesses who performed only 

ministerial functions or whom the prosecutor does not intend to call at trial and 

whose involvement with and knowledge of the case is fully set out in a police 

report or other statement furnished to the defense; 

(B) the statement of any person whose name is furnished in 

compliance with the preceding subdivision. The term “statement” as used herein 

includes a written statement made by the person and signed or otherwise adopted 

or approved by the person and also includes any statement of any kind or manner 

made by the person and written or recorded or summarized in any writing or 

recording. The term “statement” is specifically intended to include all police and 

investigative reports of any kind prepared for or in connection with the case, but 

shall not include the notes from which those reports are compiled; 

(C) any written or recorded statements and the substance of 

any oral statements made by the defendant, including a copy of any statements 

contained in police reports or report summaries, together with the name and 

address of each witness to the statements; 

(D) any written or recorded statements and the substance of 

any oral statements made by a codefendant; 

(E) those portions of recorded grand jury minutes that 

contain testimony of the defendant; 
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(F) any tangible papers or objects that were obtained from or 

belonged to the defendant; 

(G) whether the state has any material or information that has 

been provided by a confidential informant; 

(H) whether there has been any electronic surveillance, 

including wiretapping, of the premises of the defendant or of conversations to 

which the defendant was a party and any documents relating thereto; 

(I) whether there has been any search or seizure and any 

documents relating thereto; 

(J) reports or statements of experts made in connection with 

the particular case, including results of physical or mental examinations and of 

scientific tests, experiments, or comparisons; 

(K) any tangible papers or objects that the prosecuting 

attorney intends to use in the hearing or trial and that were not obtained from or 

that did not belong to the defendant; 

(L) any tangible paper, objects, or substances in the 

possession of law enforcement that could be tested for DNA; and 

(M) whether the state has any material or information that has 

been provided by an informant witness, including: 

(i) the substance of any statement allegedly made by 

the defendant about which the informant witness may testify; 

(ii) a summary of the criminal history record of the 

informant witness; 

(iii) the time and place under which the defendant’s 

alleged statement was made; 
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(iv) whether the informant witness has received, or 

expects to receive, anything in exchange for his or her testimony; 

(v) the informant witness’ prior history of cooperation, 

in return for any benefit, as known to the prosecutor. 

(2) If the court determines, in camera, that any police or 

investigative report contains irrelevant, sensitive information or information 

interrelated with other crimes or criminal activities and the disclosure of the 

contents of the police report may seriously impair law enforcement or jeopardize 

the investigation of those other crimes or activities, the court may prohibit or 

partially restrict the disclosure. 

(3) The court may prohibit the state from introducing into evidence 

any of the foregoing material not disclosed, so as to secure and maintain fairness in 

the just determination of the cause. 

(4) As soon as practicable after the filing of the charging document 

the prosecutor shall disclose to the defendant any material information within the 

state’s possession or control that tends to negate the guilt of the defendant as to any 

offense charged, regardless of whether the defendant has incurred reciprocal 

discovery obligations. 

(c) Disclosure to Prosecution. 

(1) After the filing of the charging document and subject to 

constitutional limitations, the court may require a defendant to: 

(A) appear in a lineup; 

(B) speak for identification by witnesses to an offense; 

(C) be fingerprinted; 

(D) pose for photographs not involving re-enactment of a 

scene; 
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(E) try on articles of clothing; 

(F) permit the taking of specimens of material under the 

defendant’s fingernails; 

(G) permit the taking of samples of the defendant’s blood, 

hair, and other materials of the defendant’s body that involves no unreasonable 

intrusion thereof; 

(H) provide specimens of the defendant’s handwriting; and 

(I) submit to a reasonable physical or medical inspection of 

the defendant’s body. 

(2) If the personal appearance of a defendant is required for the 

foregoing purposes, reasonable notice of the time and location of the appearance 

shall be given by the prosecuting attorney to the defendant and his or her counsel. 

Provisions may be made for appearances for such purposes in an order admitting a 

defendant to bail or providing for pretrial release. 

(d) Defendant’s Obligation. 

(1) If a defendant elects to participate in discovery, either through 

filing the appropriate notice or by participating in any discovery process, including 

the taking of a discovery deposition, the following disclosures shall be made: 

(A) Within 15 days after receipt by the defendant of the 

Discovery Exhibit furnished by the prosecutor pursuant to subdivision (b)(1)(A) of 

this rule, the defendant shall furnish to the prosecutor a written list of the names 

and addresses of all witnesses whom the defendant expects to call as witnesses at 

the trial or hearing. When the prosecutor subpoenas a witness whose name has 

been furnished by the defendant, except for trial subpoenas, the rules applicable to 

the taking of depositions shall apply. 

(B) Within 15 days after receipt of the prosecutor’s 

Discovery Exhibit the defendant shall serve a written Discovery Exhibit which 

shall disclose to and permit the prosecutor to inspect, copy, test, and photograph 
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the following information and material that is in the defendant’s possession or 

control: 

(i) the statement of any person listed in subdivision 

(d)(1)(A), other than that of the defendant; 

(ii) reports or statements of experts, that the defendant 

intends to use as a witness at a trial or hearing, made in connection with the 

particular case, including results of physical or mental examinations and of 

scientific tests, experiments, or comparisons; and 

(iii) any tangible papers or objects that the defendant 

intends to use in the hearing or trial. 

(2) The prosecutor and the defendant shall perform their 

obligations under this rule in a manner mutually agreeable or as ordered by the 

court. 

(3) The filing of a motion for protective order by the prosecutor 

will automatically stay the times provided for in this subdivision. If a protective 

order is granted, the defendant may, within 2 days thereafter, or at any time before 

the prosecutor furnishes the information or material that is the subject of the 

motion for protective order, withdraw the defendant’s notice of discovery and not 

be required to furnish reciprocal discovery. 

(e) Restricting Disclosure. The court on its own initiative or on motion 

of counsel shall deny or partially restrict disclosures authorized by this rule if it 

finds there is a substantial risk to any person of physical harm, intimidation, 

bribery, economic reprisals, or unnecessary annoyance or embarrassment resulting 

from the disclosure, that outweighs any usefulness of the disclosure to either party. 

(f) Additional Discovery. On a showing of materiality, the court may 

require such other discovery to the parties as justice may require. 

(g) Matters Not Subject to Disclosure. 
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(1) Work Product. Disclosure shall not be required of legal 

research or of records, correspondence, reports, or memoranda to the extent that 

they contain the opinions, theories, or conclusions of the prosecuting or defense 

attorney or members of their legal staffs. 

(2) Informants. Disclosure of a confidential informant shall not be 

required unless the confidential informant is to be produced at a hearing or trial or 

a failure to disclose the informant’s identity will infringe the constitutional rights 

of the defendant. 

(h) Discovery Depositions. 

(1) Generally. At any time after the filing of the charging 

document any party may take the deposition upon oral examination of any person 

authorized by this rule. A party taking a deposition shall give reasonable written 

notice to each other party and shall make a good faith effort to coordinate the date, 

time, and location of the deposition to accommodate the schedules of other parties 

and the witness to be deposed. The notice shall state the time and the location 

where the deposition is to be taken, the name of each person to be examined, and a 

certificate of counsel that a good faith effort was made to coordinate the deposition 

schedule. After notice to the parties the court may, for good cause shown, extend 

or shorten the time and may change the location of the deposition. Except as 

provided herein, the procedure for taking the deposition, including the scope of the 

examination, and the issuance of a subpoena for deposition by an attorney of 

record in the action, shall be the same as that provided in the Florida Rules of Civil 

Procedure and section 48.031, Florida Statutes. Any deposition taken pursuant to 

this rule may be used by any party for the purpose of contradicting or impeaching 

the testimony of the deponent as a witness. The trial court or the clerk of the court 

may, upon application by a pro se litigant or the attorney for any party, issue 

subpoenas for the persons whose depositions are to be taken. In any case, including 

multiple defendants or consolidated cases, no person shall be deposed more than 

once except by consent of the parties or by order of the court issued on good cause 

shown. A witness who refuses to obey a duly served subpoena may be adjudged in 

contempt of the court from which the subpoena issued. 
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(A) The defendant may, without leave of court, take the 

deposition of any witness listed by the prosecutor as a Category A witness or listed 

by a co-defendant as a witness to be called at a joint trial or hearing. After receipt 

by the defendant of the Discovery Exhibit, the defendant may, without leave of 

court, take the deposition of any unlisted witness who may have information 

relevant to the offense charged. The prosecutor may, without leave of court, take 

the deposition of any witness listed by the defendant to be called at a trial or 

hearing. 

(B) No party may take the deposition of a witness listed by 

the prosecutor as a Category B witness except upon leave of court with good cause 

shown. In determining whether to allow a deposition, the court should consider the 

consequences to the defendant, the complexities of the issues involved, the 

complexity of the testimony of the witness (e.g., experts), and the other 

opportunities available to the defendant to discover the information sought by 

deposition. 

(C) A witness listed by the prosecutor as a Category C 

witness shall not be subject to deposition unless the court determines that the 

witness should be listed in another category. 

(D) No deposition shall be taken in a case in which the 

defendant is charged only with a misdemeanor or a criminal traffic offense when 

all other discovery provided by this rule has been complied with unless good cause 

can be shown to the trial court. In determining whether to allow a deposition, the 

court should consider the consequences to the defendant, the complexity of the 

issues involved, the complexity of the witness’ testimony (e.g., experts), and the 

other opportunities available to the defendant to discover the information sought by 

deposition. However, this prohibition against the taking of depositions shall not be 

applicable if following the furnishing of discovery by the defendant the state then 

takes the statement of a listed defense witness pursuant to section 27.04, Florida 

Statutes. 

(2) Transcripts. No transcript of a deposition for which the state 

may be obligated to expend funds shall be ordered by a party unless it is in 

compliance with general law. 
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(3) Location of Deposition. Depositions of witnesses residing in 

the county in which the trial is to take place shall be taken in the building in which 

the trial shall be held, such other location as is agreed on by the parties, or a 

location designated by the court. Depositions of witnesses residing outside the 

county in which the trial is to take place shall be taken in a court reporter’s office 

in the county or state in which the witness resides, such other location as is agreed 

on by the parties, or a location designated by the court. 

(4) Depositions of Sensitive Witnesses. Depositions of children 

under the age of 18 shall be videotaped unless otherwise ordered by the court. The 

court may order the videotaping of a deposition or the taking of a deposition of a 

witness with fragile emotional strength, or an intellectual disability as defined in 

section 393.063, Florida Statutes, to be in the presence of the trial judge or a 

special magistrate. 

(5) Depositions of Law Enforcement Officers. Subject to the 

general provisions of subdivision (h)(1), law enforcement officers shall appear for 

deposition, without subpoena, upon written notice of taking deposition delivered at 

the physical address of the law enforcement agency or department, or an e-mail or 

other address designated by the law enforcement agency or department, five5 days 

prior to the date of the deposition. Law enforcement officers who fail to appear for 

deposition after being served notice as required by the rule may be adjudged in 

contempt of court. 

(6) Witness Coordinating Office/Notice of Taking Deposition. If 

a witness coordinating office has been established in the jurisdiction pursuant to 

applicable Florida Statutes, the deposition of any witness should be coordinated 

through that office. The witness coordinating office should attempt to schedule the 

depositions of a witness at a time and location convenient for the witness and 

acceptable to the parties. 

(7) Defendant’s Physical Presence. A defendant shall not be 

physically present at a deposition except on stipulation of the parties or as provided 

by this rule. The court may order the physical presence of the defendant on a 

showing of good cause. The court may consider: 
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(A) the need for the physical presence of the defendant to 

obtain effective discovery,;  

(B) the intimidating effect of the defendant’s presence on the 

witness, if any,;  

(C) any cost or inconvenience which may result,; and  

(D) any alternative electronic or audio/visual means 

available. 

(8) Telephonic Statements. On stipulation of the parties and the 

consent of the witness, the statement of any witness may be taken by telephone in 

lieu of the deposition of the witness. In such case, the witness need not be under 

oath. The statement, however, shall be recorded and may be used for impeachment 

at trial as a prior inconsistent statement pursuant to the Florida Evidence Code. 

(i) Investigations Not to Be Impeded. Except as is otherwise provided 

as to matters not subject to disclosure or restricted by protective orders, neither the 

counsel for the parties nor other prosecution or defense personnel shall advise 

persons having relevant material or information, (except the defendant), to refrain 

from discussing the case with opposing counsel or showing opposing counsel any 

relevant material, nor shall they otherwise impede opposing counsel’s investigation 

of the case. 

(j) Continuing Duty to Disclose. If, subsequent to compliance with the 

rules, a party discovers additional witnesses or material that the party would have 

been under a duty to disclose or produce at the time of the previous compliance, 

the party shall promptly disclose or produce the witnesses or material in the same 

manner as required under these rules for initial discovery. This duty includes any 

additional recorded or unrecorded statements of any person disclosed under 

subdivisions (b)(1)(A) or (d)(1)(A) of this rule that materially alter a written or 

recorded statement previously provided under these rules. 

(k) Court May Alter Times. The court may alter the times for 

compliance with any discovery under these rules on good cause shown. 



Appendix B – 74 

(l) Protective Orders. 

(1) Motion to Restrict Disclosure of Matters. On a showing of 

good cause, the court shall at any time order that specified disclosures be restricted, 

deferred, or exempted from discovery, that certain matters not be inquired into, that 

the scope of the deposition be limited to certain matters, that a deposition be sealed 

and after being sealed be opened only by order of the court, or make such other 

order as is appropriate to protect a witness from harassment, unnecessary 

inconvenience, or invasion of privacy, including prohibiting the taking of a 

deposition. All material and information to which a party is entitled, however, must 

be disclosed in time to permit the party to make beneficial use of it. 

(2) Motion to Terminate or Limit Examination. At any time 

during the taking of a deposition, on motion of a party or of the deponent, and 

upon a showing that the examination is being conducted in bad faith or in such 

manner as to unreasonably annoy, embarrass, or oppress the deponent or party, the 

court in which the action is pending or the circuit court where the deposition is 

being taken may: 

(1A) terminate the deposition,;  

(2B) limit the scope and manner of the taking of the 

deposition,; 

(3C) limit the time of the deposition,;  

(4D) continue the deposition to a later time,;  

(5E) order the deposition to be taken in open court,; and, in 

addition, may  

(6F) impose any sanction authorized by this rule.  

If the order terminates the deposition, it shall be resumed thereafter only upon the 

order of the court in which the action is pending. Upon demand of any party or 

deponent, the taking of the deposition shall be suspended for the time necessary to 

make a motion for an order. 
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(m) In Camera and Ex Parte Proceedings. 

(1) Any person may move for an order denying or regulating 

disclosure of sensitive matters. The court may consider the matters contained in the 

motion in camera. 

(2) Upon request, the court shall allow the defendant to make an ex 

parte showing of good cause for taking the deposition of a Category B witness. 

(3) A record shall be made of proceedings authorized under this 

subdivision. If the court enters an order granting relief after an in camera 

inspection or ex parte showing, the entire record of the proceeding shall be sealed 

and preserved and be made available to the appellate court in the event of an 

appeal. 

(n) Sanctions. 

(1) If, at any time during the course of the proceedings, it is 

brought to the attention of the court that a party has failed to comply with an 

applicable discovery rule or with an order issued pursuant to an applicable 

discovery rule, the court may order the party to comply with the discovery or 

inspection of materials not previously disclosed or produced, grant a continuance, 

grant a mistrial, prohibit the party from calling a witness not disclosed or 

introducing in evidence the material not disclosed, or enter such other order as it 

deems just under the circumstances. 

(2) Willful violation by counsel or a party not represented by 

counsel of an applicable discovery rule, or an order issued pursuant thereto, shall 

subject counsel or the unrepresented party to appropriate sanctions by the court. 

The sanctions may include, but are not limited to, contempt proceedings against 

the attorney or unrepresented party, as well as the assessment of costs incurred by 

the opposing party, when appropriate. 

(3) Every request for discovery or response or objection, including 

a notice of deposition made by a party represented by an attorney, shall be signed 

by at least 1 attorney of record, as defined by Florida Rule of Judicial 
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Administration 2.505, in the attorney’s individual name, whose address shall be 

stated. A party who is not represented by an attorney shall sign the request, 

response, or objection and list his or her address. The signature of the attorney 

constitutes a certification that the document complies with Florida Rule of Judicial 

Administration 2.515. The signature of the attorney or party constitutes a 

certification that the signer has read the request, response, or objection and that to 

the best of the signer’s knowledge, information, or belief formed after a reasonable 

inquiry it is: 

(A) consistent with these rules and warranted by existing law 

or a good faith argument for the extension, modification, or reversal of existing 

law; 

(B) not interposed for any improper purpose, such as to 

harass or to cause unnecessary delay or needless increase in the cost of litigation; 

and 

(C) not unreasonable or unduly burdensome or expensive, 

given the needs of the case and the importance of the issues at stake in the 

litigation. 

If a request, response, or objection is not signed, it shall be stricken unless it 

is signed promptly after the omission is called to the attention of the party making 

the request, response, or objection, and a party shall not be obligated to take any 

action with respect to it until it is signed. 

If a certification is made in violation of this rule, the court, on motion or on 

its own initiative, shall impose on the person who made the certification, the firm 

or agency with which the person is affiliated, the party on whose behalf the 

request, response, or objection is made, or any or all of the above an appropriate 

sanction, which may include an order to pay the amount of the reasonable expenses 

incurred because of the violation, including a reasonable attorney’s fee. 

(o) Pretrial Conference. 
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(1) The trial court may hold 1 or more pretrial conferences, with 

trial counsel present, to consider such matters as will promote a fair and 

expeditious trial. The defendant shall be present unless the defendant waives this in 

writing. 

(2) The court may set, and upon the request of any party shall set, a 

discovery schedule, including a discovery cut-off date, at the pretrial conference. 

Committee Notes 

1968 Adoption. 

(a)(1) This is substantially the same as section 925.05, Florida Statutes. 

(a)(2) This is new and allows a defendant rights which he did not have, but 

must be considered in light of subdivision (c). 

(a)(3) This is a slight enlargement upon the present practice; however, from 

a practical standpoint, it is not an enlargement, but merely a codification of section 

925.05, Florida Statutes, with respect to the defendant’s testimony before a grand 

jury. 

(b) This is a restatement of section 925.04, Florida Statutes, except for the 

change of the word “may” to “shall.” 

(c) This is new and affords discovery to the state within the trial judge’s 

discretion by allowing the trial judge to make discovery under (a)(2) and (b) 

conditioned upon the defendant giving the state some information if the defendant 

has it. This affords the state some area of discovery which it did not previously 

have with respect to (b). A question was raised concerning the effect of (a)(2) on 

FBI reports and other reports which are submitted to a prosecutor as “confidential” 

but it was agreed that the interests of justice would be better served by allowing 

this rule and that, after the appropriate governmental authorities are made aware of 

the fact that their reports may be subject to compulsory disclosure, no harm to the 

state will be done. 

(d) and (e)  This gives the defendant optional procedures. (d) is simply a 

codification of section 906.29, Florida Statutes, except for the addition of 
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“addresses.” The defendant is allowed this procedure in any event. (e) affords the 

defendant the additional practice of obtaining all of the state’s witnesses, as 

distinguished from merely those on whose evidence the information, or indictment, 

is based, but only if the defendant is willing to give the state a list of all defense 

witnesses, which must be done to take advantage of this rule. The confidential 

informant who is to be used as a witness must be disclosed; but it was expressly 

viewed that this should not otherwise overrule present case law on the subject of 

disclosure of confidential informants, either where disclosure is required or not 

required. 

(f) This is new and is a compromise between the philosophy that the 

defendant should be allowed unlimited discovery depositions and the philosophy 

that the defendant should not be allowed any discovery depositions at all. The 

purpose of the rule is to afford the defendant relief from situations when witnesses 

refuse to “cooperate” by making pretrial disclosures to the defense. It was 

determined to be necessary that the written signed statement be a criterion because 

this is the only way witnesses can be impeached by prior contradictory statements. 

The word “cooperate” was intentionally left in the rule, although the word is a 

loose one, so that it can be given a liberal interpretation, i.e., a witness may claim 

to be available and yet never actually submit to an interview. Some express the 

view that the defendant is not being afforded adequate protection because the 

cooperating witness will not have been under oath, but the subcommittee felt that 

the only alternative would be to make unlimited discovery depositions available to 

the defendant which was a view not approved by a majority of the subcommittee. 

Each minority is expressed by the following alternative proposals: 

Alternative Proposal (1): When a person is charged with an offense, at any 

time after the filing of the indictment, information, or affidavit upon which the 

defendant is to be tried, such person may take the deposition of any person by 

deposition upon oral examination for the purpose of discovery. The attendance of 

witnesses may be compelled by the use of subpoenas as provided by law. The 

deposition of a person confined in prison may be taken only by leave of court on 

such terms as the court prescribes. The scope of examination and the manner and 

method of taking such deposition shall be as provided in the Florida Rules of Civil 
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Procedure and the deposition may be used for the purpose of contradicting or 

impeaching the testimony of a deponent as a witness. 

Alternative Proposal (2): If a defendant signs and files a written waiver of 

his or her privilege against self-incrimination and submits to interrogation under 

oath by the prosecuting attorney, then the defendant shall be entitled to compulsory 

process for any or all witnesses to enable the defendant to interrogate them under 

oath, before trial, for discovery purposes. 

A view was expressed that some limitation should be placed on the state’s 

rights under sections 27.04 and 32.20, Florida Statutes, which allow the prosecutor 

to take all depositions unilaterally at any time. It was agreed by all members of the 

subcommittee that this right should not be curtailed until some specific time after 

the filing of an indictment, information, or affidavit, because circumstances 

sometimes require the filing of the charge and a studied marshalling of evidence 

thereafter. Criticism of the present practice lies in the fact that any time up to and 

during the course of the trial the prosecutor can subpoena any person to the privacy 

of the prosecutor’s office without notice to the defense and there take a statement 

of such person under oath. The subcommittee was divided, however, on the 

method of altering this situation and the end result was that this subcommittee 

itself should not undertake to change the existing practice, but should make the 

Supreme Court aware of this apparent imbalance. 

(g) This is new and is required in order to make effective the preceding 

rules. 

(h) This is new and, although it encompasses relief for both the state and 

the defense, its primary purpose is to afford relief in situations when witnesses may 

be intimidated and a prosecuting attorney’s heavy docket might not allow 

compliance with discovery within the time limitations set forth in the rules. The 

words, “sufficient showing” were intentionally included in order to permit the trial 

judge to have discretion in granting the protective relief. It would be impossible to 

specify all possible grounds which can be the basis of a protective order. This 

verbiage also permits a possible abuse by a prosecution-minded trial judge, but the 

subcommittee felt that the appellate court would remedy any such abuse in the 

course of making appellate decisions. 
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(i) This is new and, although it will entail additional expense to counties, 

it was determined that it was necessary in order to comply with the recent trend of 

federal decisions which hold that due process is violated when a person who has 

the money with which to resist criminal prosecution gains an advantage over the 

person who is not so endowed. Actually, there is serious doubt that the intent of 

this subdivision can be accomplished by a rule of procedure; a statute is needed. It 

is recognized that such a statute may be unpopular with the legislature and not 

enacted. But, if this subdivision has not given effect there is a likelihood that a 

constitutional infirmity (equal protection of the law) will be found and either the 

entire rule with all subdivisions will be held void or confusion in application will 

result. 

(j) This provision is necessary since the prosecutor is required to assume 

many responsibilities under the various subdivisions under the rule. There are no 

prosecuting attorneys, either elected or regularly assigned, in justice of the peace 

courts. County judge’s courts, as distinguished from county courts, do not have 

elected prosecutors. Prosecuting attorneys in such courts are employed by county 

commissions and may be handicapped in meeting the requirements of the rule due 

to the irregularity and uncertainty of such employment. This subdivision is inserted 

as a method of achieving as much uniformity as possible in all of the courts of 

Florida having jurisdictions to try criminal cases. 

1972 Amendment. The committee studied the ABA Standards for Criminal 

Justice relating to discovery and procedure before trial. Some of the standards are 

incorporated in the committee’s proposal, others are not. Generally, the standards 

are divided into 5 parts: 

Part I deals with policy and philosophy and, while the committee approves 

the substance of Part I, it was determined that specific rules setting out this policy 

and philosophy should not be proposed. 

Part II provides for automatic disclosures (avoiding judicial labor) by the 

prosecutor to the defense of almost everything within the prosecutor’s knowledge, 

except for work product and the identity of confidential informants. The committee 

adopted much of Part II, but felt that the disclosure should not be automatic in 

every case; the disclosure should be made only after request or demand and within 
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certain time limitations. The ABA Standards do not recommend reciprocity of 

discovery, but the committee deemed that a large degree of reciprocity is in order 

and made appropriate recommendations. 

Part III of the ABA Standards recommends some disclosure by the defense 

(not reciprocal) to which the state was not previously entitled. The committee 

adopted Part III and enlarged upon it. 

Part IV of the Standards sets forth methods of regulation of discovery by the 

court. Under the Standards the discovery mentioned in Parts II and III would have 

been automatic and without the necessity of court orders or court intervention. Part 

III provides for procedures of protection of the parties and was generally 

incorporated in the recommendations of the committee. 

Part V of the ABA Standards deals with omnibus hearings and pretrial 

conferences. The committee rejected part of the Standards dealing with omnibus 

hearings because it felt that it was superfluous under Florida procedure. The 

Florida committee determined that a trial court may, at its discretion, schedule a 

hearing for the purposes enumerated in the ABA Omnibus Hearing and that a rule 

authorizing it is not necessary. Some of the provisions of the ABA Omnibus 

Hearing were rejected by the Florida committee, i.e., stipulations as to issues, 

waivers by defendant, etc. A modified form of pretrial conference was provided in 

the proposals by the Florida committee. 

(a)(1)(i) Same as ABA Standard 2.1(a)(i) and substance of Standard 

2.1(e). Formerly Florida Rule of Criminal Procedure 3.220(e) authorized exchange 

of witness lists. When considered with proposal 3.220(a)(3), it is seen that the 

proposal represents no significant change. 

(ii) This rule is a modification of Standard 2.1(a)(ii) and is new in Florida, 

although some such statements might have been discoverable under rule 3.220(f). 

Definition of “statement” is derived from 18 U.S.C. § 3500. 

Requiring law enforcement officers to include irrelevant or sensitive 

material in their disclosures to the defense would not serve justice. Many 

investigations overlap and information developed as a byproduct of one 

investigation may form the basis and starting point for a new and entirely separate 
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one. Also, the disclosure of any information obtained from computerized records 

of the Florida Crime Information Center and the National Crime Information 

Center should be subject to the regulations prescribing the confidentiality of such 

information so as to safeguard the right of the innocent to privacy. 

(iii) Same as Standard 2.1(a)(ii) relating to statements of accused; words 

“known to the prosecutor, together with the name and address of each witness to 

the statement” added and is new in Florida. 

(iv) From Standard 2.1(a)(ii). New in Florida. 

(v) From Standard 2.1(a)(iii) except for addition of words, “that have 

been recorded” which were inserted to avoid any inference that the proposed rule 

makes recording of grand jury testimony mandatory. This discovery was formerly 

available under rule 3.220(a)(3). 

(vi) From Standard 2.1(a)(v). Words, “books, papers, documents, 

photographs” were condensed to “papers or objects” without intending to change 

their meaning. This was previously available under rule 3.220(b). 

(vii) From Standard 2.1(b)(i) except word “confidential” was added to 

clarify meaning. This is new in this form. 

(viii) From Standard 2.1(b)(iii) and is new in Florida in this form. 

Previously this was disclosed upon motion and order. 

(ix) From Standard 2.3(a), but also requiring production of “documents 

relating thereto” such as search warrants and affidavits. Previously this was 

disclosed upon motion and order. 

(x) From Standard 2.1(a)(iv). Previously available under rule 3.220(a)(2). 

Defendant must reciprocate under proposed rule 3.220(b)(4). 

(xi) Same committee note as (b) under this subdivision. 

(2) From Standard 2.1(c) except omission of words “or would tend to 

reduce his punishment therefore” which should be included in sentencing. 
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(3) Based upon Standard 2.2(a) and (b) except Standards required 

prosecutor to furnish voluntarily and without demand while this proposal requires 

defendant to make demand and permits prosecutor 15 days in which to respond. 

(4) From Standards 2.5(b) and 4.4. Substance of this proposal previously 

available under rule 3.220(h). 

(5) From Standard 2.5. New in Florida. 

(b)(1) From Standard 3.1(a). New in Florida. 

(2) From Standard 3.1(b). New in Florida. 

(3) Standards did not recommend that defendant furnish prosecution with 

reciprocal witness list; however, formerly, rule 3.220(e) did make such provision. 

The committee recommended continuation of reciprocity. 

(4) Standards did not recommend reciprocity of discovery. Previously, 

Florida rules required some reciprocity. The committee recommended continuation 

of former reciprocity and addition of exchanging witness’ statement other than 

defendants’. 

(c) From Standard 2.6. New in Florida, but generally recognized in 

decisions. 

(d) Not recommended by Standards. Previously permitted under rule 

3.220(f) except for change limiting the place of taking the deposition and 

eliminating requirement that witness refuse to give voluntary signed statement. 

(e) From Standard 4.1. New in Florida. 

(f) Same as rule 3.220(g). 

(g) From Standard 4.4 and rule 3.220(h). 

(h) From Standard 4.4 and rule 3.220(h). 

(i) From Standard 4.6. Not previously covered by rule in Florida, but 

permitted by decisions. 
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(j)(1) From Standard 4.7(a). New in Florida except court discretion 

permitted by rule 3.220(g). 

(2) From Standard 4.7(b). New in Florida. 

(k) Same as prior rule. 

(l) Modified Standard 5.4. New in Florida. 

1977 Amendment. The proposed change only removes the comma which 

currently appears after (a)(1). 

1980 Amendment. The intent of the rule change is to guarantee that the 

accused will receive those portions of police reports or report summaries which 

contain any written, recorded, or oral statements made by the accused. 

1986 Amendment. The showing of good cause under (d)(2) of this rule may 

be presented ex parte or in camera to the court. 

1989 Amendment. 3.220(a). The purpose of this change is to ensure 

reciprocity of discovery. Under the previous rule, the defendant could tailor 

discovery, demanding only certain items of discovery with no requirement to 

reciprocate items other than those demanded. A defendant could avoid reciprocal 

discovery by taking depositions, thereby learning of witnesses through the 

deposition process, and then deposing those witnesses without filing a demand for 

discovery. With this change, once a defendant opts to use any discovery device, the 

defendant is required to produce all items designated under the discovery rule, 

whether or not the defendant has specifically requested production of those items. 

Former subdivision (c) is relettered (b). Under (b)(1) the prosecutor’s 

obligation to furnish a witness list is conditioned upon the defendant filing a 

“Notice of Discovery.” 

Former subdivision (a)(1)(i) is renumbered (b)(1)(i) and, as amended, limits 

the ability of the defense to take depositions of those persons designated by the 

prosecutor as witnesses who should not be deposed because of their tangential 

relationship to the case. This does not preclude the defense attorney or a defense 
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investigator from interviewing any witness, including a police witness, about the 

witness’s knowledge of the case. 

This change is intended to meet a primary complaint of law enforcement 

agencies that depositions are frequently taken of persons who have no knowledge 

of the events leading to the charge, but whose names are disclosed on the witness 

list. Examples of these persons are transport officers, evidence technicians, etc. 

In order to permit the defense to evaluate the potential testimony of those 

individuals designated by the prosecutor, their testimony must be fully set forth in 

some document, generally a police report. 

(a)(1)(ii) is renumbered (b)(1)(ii). This subdivision is amended to require 

full production of all police incident and investigative reports, of any kind, that are 

discoverable, provided there is no independent reason for restricting their 

disclosure. The term “statement” is intended to include summaries of statements of 

witnesses made by investigating officers as well as statements adopted by the 

witnesses themselves. 

The protection against disclosure of sensitive information, or information 

that otherwise should not be disclosed, formerly set forth in (a)(1)(i), is retained, 

but transferred to subdivision (b)(1)(xii). 

The prohibition sanction is not eliminated, but is transferred to subdivision 

(b)(1)(xiii). “Shall” has been changed to “may” in order to reflect the procedure for 

imposition of sanctions specified in Richardson v. State, 246 So. 2d 771 (Fla. 

1971). 

The last phrase of renumbered subdivision (b)(2) is added to emphasize that 

constitutionally required Brady material must be produced regardless of the 

defendant’s election to participate in the discovery process. 

Former subdivision (b) is relettered (c). 

Former subdivisions (b)(3) and (4) are now included in new subdivision (d). 

An introductory phrase has been added to subdivision (d). Subdivision (d) reflects 
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the change in nomenclature from a “Demand for Discovery” to the filing of a 

“Notice of Discovery.” 

As used in subdivision (d), the word “defendant” is intended to refer to the 

party rather than to the person. Any obligations incurred by the “defendant” are 

incurred by the defendant’s attorney if the defendant is represented by counsel and 

by the defendant personally if the defendant is not represented. 

The right of the defendant to be present and to examine witnesses, set forth 

in renumbered subdivision (d)(1), refers to the right of the defense, as party to the 

action. The term refers to the attorney for the defendant if the defendant is 

represented by counsel. The right of the defendant to be physically present at the 

deposition is controlled by new subdivision (h)(6). 

Renumbered subdivision (d)(2), as amended, reflects the new notice of 

discovery procedure. If the defendant elects to participate in discovery, the 

defendant is obligated to furnish full reciprocal disclosure. 

Subdivision (e) was previously numbered (a)(4). This subdivision has been 

modified to permit the remedy to be sought by either prosecution or defense. 

Subdivision (f) was previously numbered (a)(5) and has been modified to 

permit the prosecutor, as well as the defense attorney, to seek additional discovery. 

Former subdivision (c) is relettered (g). 

Former subdivision (d) is relettered (h). Renumbered subdivision (h)(1) has 

been amended to reflect the restrictions on deposing a witness designated by the 

prosecution under (b)(1)(i) (designation of a witness performing ministerial duties 

only or one who will not be called at trial). 

(h)(1)(i) is added to provide that a deposition of a witness designated by the 

prosecutor under (b)(1)(i) may be taken only upon good cause shown by the 

defendant to the court. 

(h)(1)(ii) is added to provide that abuses by attorneys of the provisions of 

(b)(1)(i) are subject to stringent sanctions. 
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New subdivision (h)(1)(iii) abolishes depositions in misdemeanor cases 

except when good cause is shown. 

A portion of former subdivision (d)(1) is renumbered (h)(3). This 

subdivision now permits the administrative judge or chief judge, in addition to the 

trial judge, to designate the place for taking the deposition. 

New subdivision (h)(4) recognizes that children and some adults are 

especially vulnerable to intimidation tactics. Although it has been shown that such 

tactics are infrequent, they should not be tolerated because of the traumatic effect 

on the witness. The videotaping of the deposition will enable the trial judge to 

control such tactics. Provision is also made to protect witnesses of fragile 

emotional strength because of their vulnerability to intimidation tactics. 

New subdivision (h)(5) emphasizes the necessity for the establishment, in 

each jurisdiction, of an effective witness coordinating office. The Florida 

Legislature has authorized the establishment of such office through section 43.35, 

Florida Statutes. This subdivision is intended to make depositions of witnesses and 

law enforcement officers as convenient as possible for the witnesses and with 

minimal disruption of law enforcement officers’ official duties. 

New subdivision (h)(6) recognizes that one of the most frequent complaints 

from child protection workers and from rape victim counselors is that the presence 

of the defendant intimidates the witnesses. The trauma to the victim surpasses the 

benefit to the defense of having the defendant present at the deposition. Since there 

is no right, other than that given by the rules of procedure, for a defendant to attend 

a deposition, the Florida Supreme Court Commission on Criminal Discovery 

believes that no such right should exist in those cases. The “defense,” of course, as 

a party to the action, has a right to be present through counsel at the deposition. In 

this subdivision, the word “defendant” is meant to refer to the person of the 

defendant, not to the defense as a party. See comments to rules 3.220(d) and 

3.220(d)(1). 

Although defendants have no right to be present at depositions and generally 

there is no legitimate reason for their presence, their presence is appropriate in 

certain cases. An example is a complex white collar fraud prosecution in which the 
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defendant must explain the meaning of technical documents or terms. Cases 

requiring the defendant’s presence are the exception rather than the rule. 

Accordingly, (h)(6)(i)–(ii) preclude the presence of defendants at depositions 

unless agreed to by the parties or ordered by the court. These subdivisions set forth 

factors that a court should take into account in considering motions to allow a 

defendant’s presence. 

New subdivision (h)(7) permits the defense to obtain needed factual 

information from law enforcement officers by informal telephone deposition. 

Recognizing that the formal deposition of a law enforcement officer is often 

unnecessary, this procedure will permit such discovery at a significant reduction of 

costs. 

Former subdivisions (e), (f), and (g) are relettered (i), (j), and (k), 

respectively. 

Former subdivision (h) is relettered (l) and is modified to emphasize the use 

of protective orders to protect witnesses from harassment or intimidation and to 

provide for limiting the scope of the deposition as to certain matters. 

Former subdivision (i) is relettered (m). 

Former subdivision (j) is relettered (n). 

Renumbered (n)(2) is amended to provide that sanctions are mandatory if the 

court finds willful abuse of discovery. Although the amount of sanction is 

discretionary, some sanction must be imposed. 

(n)(3) is new and tracks the certification provisions of federal procedure. 

The very fact of signing such a certification will make counsel cognizant of the 

effect of that action. 

Subdivision (k) is relettered (o). 

Subdivision (l) is relettered (p). 

1992 Amendment. The proposed amendments change the references to 

“indictment or information” in subdivisions (b)(1), (b)(2), (c)(1), and (h)(1) to 
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“charging document.” This amendment is proposed in conjunction with 

amendments to rule 3.125 to provide that all individuals charged with a criminal 

violation would be entitled to the same discovery regardless of the nature of the 

charging document (i.e., indictment, information, or notice to appear). 

1996 Amendment. This is a substantial rewording of the rule as it pertains 

to depositions and pretrial case management. The amendment was in response to 

allegations of discovery abuse and a call for a more cost conscious approach to 

discovery by the Florida Supreme Court. In felony cases, the rule requires 

prosecutors to list witnesses in categories A, B, and C. Category A witnesses are 

subject to deposition as under the former rule. Category B witnesses are subject to 

deposition only upon leave of court. Category B witnesses include, but are not 

limited to, witnesses whose only connection to the case is the fact that they are the 

owners of property; transporting officers; booking officers; records and evidence 

custodians; and experts who have filed a report and curriculum vitae and who will 

not offer opinions subject to the Frye test. Category C witnesses may not be 

deposed. The trial courts are given more responsibility to regulate discovery by 

pretrial conference and by determining which category B witnesses should be 

deposed in a given case. 

The rule was not amended for the purpose of prohibiting discovery. Instead, 

the rule recognized that many circuits now have “early resolution” or “rocket 

dockets” in which “open file discovery” is used to resolve a substantial percentage 

of cases at or before arraignment. The committee encourages that procedure. If a 

case cannot be resolved early, the committee believes that resolution of typical 

cases will occur after the depositions of the most essential witnesses (category A) 

are taken. Cases which do not resolve after the depositions of category A, may 

resolve if one or more category B witnesses are deposed. If the case is still 

unresolved, it is probably going to be a case that needs to be tried. In that event, 

judges may determine which additional depositions, if any, are necessary for 

pretrial preparation. A method for making that determination is provided in the 

rule. 

Additionally, trial judges may regulate the taking of depositions in a number 

of ways to both facilitate resolution of a case and protect a witness from 

unnecessary inconvenience or harassment. There is a provision for setting a 
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discovery schedule, including a discovery cut-off date as is common in civil 

practice. Also, a specific method is provided for application for protective orders. 

One feature of the new rule relates to the deposition of law enforcement 

officers. Subpoenas are no longer required. 

The rule has standardized the time for serving papers relating to discovery at 

fifteen days. 

Discovery in misdemeanor cases has not been changed. 

(b)(1)(A)(i) An investigating officer is an officer who has directed the 

collection of evidence, interviewed material witnesses, or who was assigned as the 

case investigator. 

(h)(1) The prosecutor and defense counsel are encouraged to be present for 

the depositions of essential witnesses, and judges are encouraged to provide 

calendar time for the taking of depositions so that counsel for all parties can attend. 

This will 1) diminish the potential for the abuse of witnesses, 2) place the parties in 

a position to timely and effectively avail themselves of the remedies and sanctions 

established in this rule, 3) promote an expeditious and timely resolution of the 

cause, and 4) diminish the need to order transcripts of the deposition, thereby 

reducing costs. 

1998 Amendment. This rule governs only the location of depositions. The 

procedure for procuring out-of-state witnesses for depositions is governed by 

statute. 

20__ Amendment. The amendments to subdivision (j) are a clarification of 

the rule based on Scipio v. State, 928 So. 2d 1138 (Fla. 2006), and Washington v. 

State, 151 So. 3d 544 (Fla. 1st DCA 2014). 

Court Commentary 

1996 Amendment. The designation of a witness who will present similar 

fact evidence will be dependent upon the witness’s relationship to the similar 

crime, wrong, or act about which testimony will be given rather than the witness’s 

relationship to the crime with which the defendant is currently charged. 



Appendix B – 91 

1999/2000 Amendment. This rule does not affect requests for nonexempt 

law enforcement records as provided in chapter 119, Florida Statutes, other than 

those that are nonexempt as a result of a codefendant’s participation in discovery. 

See Henderson v. State, 745 So. 2d 319 (Fla. Feb. 18, 1999). 

2014 Amendment. The amendment to subdivision (b)(1)(A)(i)(8) is not 

intended to limit in any manner whatsoever the discovery obligations under the 

other provisions of the rule. With respect to subdivision (b)(l)(M)(iv), the Florida 

Innocence Commission recognized the impossibility of listing in the body of the 

rule every possible permutation expressing a benefit by the state to the informant 

witness. Although the term “anything” is not defined in the rule, the following are 

examples of benefits that may be considered by the trial court in determining 

whether the state has complied with its discovery obligations. The term “anything” 

includes, but is not limited to, any deal, promise, inducement, pay, leniency, 

immunity, personal advantage, vindication, or other benefit that the prosecution, or 

any person acting on behalf of the prosecution, has knowingly made or may make 

in the future. 

 

NOTE: Amendments to subdivision (d)(1)(B)(ii), indicated in double 

underline, are pending in In Re: Florida Rule of Criminal Procedure—Rule 3.220, 

SC17-2004. 
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RULE 3.240. CHANGE OF VENUE 

(a) Grounds for Motion. The state or the defendant may move for a 

change of venue on the ground that a fair and impartial trial cannot be had in the 

county where the case is pending for any reason other than the interest and 

prejudice of the trial judge. 

(b) Contents of Motion. Every motion for change of venue shall be in 

writing and be accompanied by: 

(1) affidavits of the movant and 2 or more other persons setting 

forth facts on which the motion is based; and 

(2) a certificate by the movant’s counsel that the motion is made in 

good faith. 

(c) Time for Filing. A motion for change of venue shall be filed no less 

than 10 days before the time the case is called for trial unless good cause is shown 

for failure to file within such time. 

(d) Action on Motion. The court shall consider the affidavits filed by all 

parties and receive evidence on every issue of fact necessary to its decision. If the 

court grants the motion it shall make an order removing the cause to the court 

having jurisdiction to try such offense in some other convenient county where a 

fair and impartial trial can be had. 

(e) Defendant in Custody. If the defendant is in custody, the order shall 

direct that the defendant be forthwith delivered to the custody of the sheriff of the 

county to which the cause is removed. 

(f) Transmittal of Documents. The clerk shall enter on the 

minutesdocket the order of removal and transmit to the court to which the cause is 

removed a certified copy of the order of removal and of the record and proceedings 

and of the undertakings of the witnesses and the accused. 

(g) Attendance by Witnesses. When the cause is removed to another 

court, witnesses who have been lawfully subpoenaed or ordered to appear at the 
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trial shall, on notice of such removal, attend the court to which the cause is 

removed at the time specified in the order of removal. A witness who refuses to 

obey a duly served subpoena may be adjudged in contempt of court. 

(h) Multiple Defendants. If there are several defendants and an order is 

made removing the cause on the application of one1 or more but not all of them, 

the other defendants shall be tried and all proceedings had against them in the 

county in which the cause is pending in all respects as if no order of removal had 

been made as to any defendant. 

(i) Action of Receiving Court. The court to which the cause is removed 

shall proceed to trial and judgment therein as if the cause had originated in that 

court. If it is necessary to have any of the original pleadings or other documents 

before that court, the court from which the cause is removed shall at any time on 

application of the prosecuting attorney or the defendant order such documents or 

pleadings to be transmitted by the clerk, a certified copy thereof being retained. 

(j) Prosecuting Attorney’s Obligation. The prosecuting attorney of the 

court to which the cause is removed may amend the information, or file a new 

information,. andAny such new information shall be entitled in the county into 

which the trial is hadthe cause is removed, but the allegations as to the place of 

commission of the crime shall refer to the county in which the crime was actually 

committed. 

Committee Notes 

1968 Adoption. (a) through (d) substantially same as sections 911.02 

through 911.05, Florida Statutes. Language is simplified and requirement 

pertaining to cases in criminal courts of record that removal be to adjoining county 

is omitted. Modern communications and distribution of television and press makes 

old requirements impractical. Designation of county left to discretion of the trial 

judge. 

(e) through (i) same as corresponding sections 911.06 through 911.10, 

Florida Statutes. 

1972 Amendment. Same as prior rule.    
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RULE 3.330. DETERMINATION OF CHALLENGE FOR CAUSE 

The court shall determine the validity of a challenge of an individual juror 

for cause. In making such determination the juror challenged and any other 

material witnesses, produced by the parties, may be examined onunder oath by 

either party. The court may consider also any other evidence material to such 

challenge. 

Committee Notes 

1968 Adoption. The suggested rule is essentially a transcription of sections 

913.06 and 913.07, Florida Statutes, except for the first and last sentences. 

1972 Amendment. Same as prior rule [but some terminology has been 

changed]. 
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RULE 3.470. PROCEEDINGS ON SEALED VERDICT 

The court may, with the consent of the prosecuting attorney and the 

defendant, direct the jurors that if they should agree upon a verdict during a 

temporary adjournment of the court, the foreperson and each juror shall sign the 

same, and the verdict shall be sealed in an envelope and delivered to the officer 

having charge of the jury, after which the jury may separate until the next 

convening of the court reconvenes. When the court authorizes the rendition of a 

sealed verdict, it shall admonish the jurors not to make any disclosure, of any kind, 

concerning it or to speak with other persons concerning the causecase, until their 

verdict shall have been rendered in open court. The officer shall, forthwith, deliver 

the sealed verdict to the clerk. When the jurors have reassembled in open court, the 

envelope shall be opened by the court or clerk, and the same proceedings shall be 

had as in the receiving of othermust be received in the same manner as unsealed 

verdicts.  

Committee Notes 

1968 Adoption of Rule 3.470. Same as section 919.12, Florida Statutes. 

1968 Adoption of Rule 3.480. Same as section 919.13, Florida Statutes. 

1972 Amendment. Former rule 3.480 has been deleted, its substance now 

contained in rule 3.470. Substantially same as former rules 3.470 and 3.480. 
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RULE 3.590. TIME FOR AND METHOD OF MAKING MOTIONS; 

PROCEDURE; CUSTODY PENDING HEARING 

(a) Time for Filing in Noncapital Cases. In cases in which the state does 

not seek the death penalty, a motion for new trial or a motion in arrest of judgment, 

or both, may be made, either orally in open court or in writing and filed with the 

clerk’s office, within 10 days after the rendition of the verdict or the finding of the 

court. A timely motion may be amended to state new grounds without leave of 

court prior to expiration of the 10-day period and in the discretion of the court at 

any other time before the motion is determined. 

(b) Time for Filing in Capital Cases Where the Death Penalty Is an 

Issue. A motion for new trial or a motion in arrest of judgment, or both, or for a 

new penalty phase hearing may be made within 10 days after written final 

judgment of conviction and sentence of life imprisonment or death is filed. The 

motion may address grounds which arose in the guilt phase and the penalty phase 

of the trial. Separate motions for the guilt phase and the penalty phase may be 

filed. The motion or motions may be amended without leave of court prior to the 

expiration of the 10-day period, and in the discretion of the court, at any other time 

before the motion is determined. 

(c) Oral Motions. When the defendant has been found guilty by a jury or 

by the court, the motion may be dictated into the record, if a court reporter is 

present, and may be argued immediately after the return of the verdict or the 

finding of the court. The court may immediately rule on the motion. 

(d) Written Motions. The motion may be in writing, filed with the clerk; 

it shall state the grounds on which it is based. A copy of a written motion shall be 

served on the prosecuting attorney. When the court sets a time for the hearing 

thereon, the clerk may notify counsel for the respective parties or the attorney for 

the defendant may serve notice of hearing on the prosecuting officerattorney. 

(e) Custody Pending Motion. Until the motion is disposed of, aA 

defendant who is not already at liberty on bail shall remain in custody and not be 

allowed liberty on bail unless the court, on good cause shown (if the offense for 

which the defendant is convicted is bailable), permits the defendant to be released 
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on bail until the motion is disposed ofthe court disposes of the motion. If the 

defendant is already at liberty on bail that is deemed by the court to be good and 

sufficient, itthe court may permit the defendant to continue at large on such bail 

until the motion for new trial is heard and disposed ofthe court disposes of the 

motion. 

Committee Notes 

1968 Adoption. (a) The same as the first part of section 920.02(3), Florida 

Statutes, except that the statutory word “further” is changed to “greater” in the rule 

and provision for motion in arrest of judgment is added. 

(b) Substantially the same as first part of section 920.02(2), Florida 

Statutes. The rule omits the requirement that the defendant be sentenced 

immediately on the denial of a motion for new trial (the court might wish to place 

the defendant on probation or might desire to call for a presentence investigation). 

The rule also omits the statute’s requirement that an order of denial be dictated to 

the court reporter, because the clerk is supposed to be taking minutes at this stage. 

NOTE: The provisions of the last part of section 920.02(2), Florida Statutes, 

as to supersedeas and appeal are not incorporated into this rule; such provisions are 

not germane to motions for new trial or arrest of judgment. 

(c) Substantially same as section 920.03, Florida Statutes. 

(d) Substantially same as last part of section 920.02(3), Florida Statutes, 

except that the last sentence of the rule is new. 

NOTE: The provisions of section 920.02(4), Florida Statutes, relating to 

supersedeas on appeal and the steps that are necessary to obtain one, are not 

incorporated into a rule. The provisions of section 920.02(4) do not belong in a 

group of rules dealing with motions for new trial. 

1972 Amendment. Substantially the same as prior rule. 

1980 Amendment. This brings rule 3.590(a) into conformity with Florida 

Rule of Civil Procedure 1.530(b) as it relates to the time within which a motion for 

new trial or in arrest of judgment may be filed. It also allows the defendant in a 
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criminal case the opportunity to amend the motion. The opportunity to amend 

already exists in a civil case. No sound reason exists to justify the disparities in the 

rules. 

2006 Amendment. This amendment provides the time limitations and 

procedures for moving for new trial, arrest of judgment or a new penalty phase in 

capital cases in which the death penalty is an issue. The motion may be made 

within ten days after written final judgment of conviction and sentence of life 

imprisonment or death is filed. 
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RULE 3.600. GROUNDS FOR NEW TRIAL 

(a) Grounds for Granting. The court shall grant a new trial only if any 

of the following grounds is established.: 

(1) Tthe jurors decided the verdict by lot.; 

(2) Tthe verdict is contrary to law or the weight of the evidence.; or 

(3) Nnew and material evidence, which, if introduced at the trial 

would probably have changed the verdict or finding of the court, and which the 

defendant could not with reasonable diligence have discovered and produced at the 

trial, has been discovered. 

(b) Grounds for Granting if Prejudice is Established. The court shall 

grant a new trial if any of the following grounds is established, providing 

substantial rights of the defendant were prejudiced thereby.because: 

(1) Tthe defendant was not present at any proceeding at which the 

defendant’s presence is required by these rules.; 

(2) Tthe jury received any evidence out of court, other than that 

resulting from an authorized view of the premises.; 

(3) Tthe jurors, after retiring to deliberate upon the verdict, 

separated without leave of court.; 

(4) Aany juror was guilty of misconduct.; 

(5) Tthe prosecuting attorney was guilty of misconduct.; 

(6) Tthe court erred in the decision of any matter of law arising 

during the course of the trial.; 

(7) Tthe court erroneously instructed the jury on a matter of law or 

refused to give a proper instruction requested by the defendant.; or 
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(8) Ffor any other cause not due to the defendant’s own fault, the 

defendant did not receive a fair and impartial trial. 

(c) Evidence. When a motion for new trial calls for a decision on any 

question of fact, the court may consider evidence on the motion by affidavit or 

otherwise. 

Committee Notes 

1968 Adoption. Same as sections 920.04 and 920.05, Florida Statutes, 

except that the last paragraph of section 920.05 is omitted from the rule. The 

provision of the omitted paragraph that a new trial shall be granted to a defendant 

who has not received a fair and impartial trial through no personal fault is inserted 

in the rule as subdivision (b)(8). The provision of the omitted paragraph of the 

statute which requires a new trial when the sentence exceeds the penalty provided 

by law is omitted from the rule because no defendant is entitled to a new trial 

merely because an excessive sentence has been pronounced. The standing 

committee on Florida court rules questioned whether this rule is procedural or 

substantive and directed the subcommittee to call this fact to the attention of the 

supreme court. 

(c) Same as second paragraph of section 920.07, Florida Statutes. 

1972 Amendment. Same as prior rule. 
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RULE 3.610. MOTION FOR ARREST OF JUDGMENT; GROUNDS 

The court shall grant a motion in arrest of judgment only on 1 or more of the 

following groundsif: 

(a) Tthe indictment or information on which the defendant was tried is so 

defective that it will not support a judgment of conviction.; 

(b) Tthe court is without jurisdiction of the cause.; 

(c) Tthe verdict is so uncertain that it does not appear therefrom that the 

jurors intended to convict the defendant of an offense offor which the defendant 

could be convicted under the indictment or information under which the defendant 

was tried.; or 

(d) Tthe defendant was convicted of an offense for which the defendant 

could not be convicted under the indictment or information under which the 

defendant was tried. 

Committee Notes 

1968 Adoption. Note that (a)(1) of the rule revamps section 920.05(2)(a) 

through (d), Florida Statutes, in an effort to better take into account the fact that an 

accusatorial writ that would not withstand a motion to quash (dismiss) might well 

support a judgment of conviction if no such motion is filed. See Sinclair v. State, 

46 So. 2d 453 (1950). 

Note also that, where appropriate, the rule mentions “affidavit” in addition to 

“indictment” and “information.” The standing committee on Florida court rules 

questioned whether this rule is procedural or substantive and directed the 

subcommittee to call this fact to the attention of the supreme court. 

1972 Amendment. Same as prior rule. References to trial affidavit deleted. 
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RULE 3.691. POST-TRIAL RELEASE 

(a) When Authorized. All personsA defendant who havehas been 

adjudicated guilty of the commission of any non-capital offense or for which bail is 

prohibited under section 903.133, Florida Statutes, not capital, may be released, 

pending review of the conviction, at the discretion of either the trial or appellate 

court, applying the principles enunciated in Younghans v. StateYounghans v. State, 

90 So. 2d 308 (Fla. 1956), provided that no person. No defendant may be admitted 

to bail on appeal from a conviction of a felony unless the defendant establishes that 

the appeal is taken in good faith, on grounds fairly debatable, and not frivolous. 

However, in no case shall bail be granted if such personthe defendant has 

previously been convicted of a felony, the commission of which occurred prior to 

the commission of the subsequent felony, and the person’sdefendant’s civil rights 

have not been restored or if other felony charges are pending against the 

persondefendant and probable cause has been found that the persondefendant has 

committed the felony or felonies at the time the request for bail is made. 

(b) Written Findings. In any case in which the court has the discretion to 

release the defendant pending review of the conviction and, after the defendant’s 

conviction, denies release, it shall state in writing its reasons for the denial. 

(c) Review of Denial. An order by a trial court denying bail to a 

persondefendant pursuant to the provisions of subdivision (a) may be reviewed by 

motion to the appellate court and the motion shall be advanced on the calendar of 

the appellate court for expeditious review. 

(d) Conditions of Release. If the defendant is released after conviction 

and onpending appeal, the conditions shall be:  

(1) the defendant will duly prosecute the appeal; and 

(2) the defendant will surrender himself or herself in execution of 

the judgment or sentence on its being affirmed or modified or on the appeal being 

dismissed; or in case the judgment is reversed and the cause remanded for a new 

trial, the defendant will appear in the court to which the cause may be remanded 

for a new trial, that the defendant will appear in the court to which the cause may 
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be remanded and submit to the orders and process thereof and will not depart the 

jurisdiction of the court without leave. 

(e) Approval of Bond. The court shall approve the sufficiency and 

adequacy of the bond, its security, and sureties, prior to the release of the 

defendant. However, in no case may an original appearance bond be continued for 

an appeal. 

Committee Notes 

1977 Amendment. Chapter 76-138, section 2, Laws of Florida, by 

appropriate vote, repealed the provisions of rule 3.691, insofar as they were 

inconsistent with the legislative act. This rule has been amended to include the 

provisions of Chapter 76-138, Laws of Florida. 
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RULE 3.692. PETITION TO SEAL OR EXPUNGE 

(a) Requirements of Petition.  

(1) All relief sought by reason of sections 943.0585–943.059, 

Florida Statutes, shall be by written petition, filed with the clerk. The petition shall 

state the grounds on which it is based and the official records to which it is 

directed, and shall be supported by an affidavit of the party seeking relief, which 

affidavit shall state with particularity the statutory grounds and the facts in support 

of the motion. A petition seeking to seal or expunge nonjudicial criminal history 

records must be accompanied by a certificate of eligibility issued to the petitioner 

by the Florida Department of Law Enforcement. A copy of the completed petition 

and affidavit shall be served on the prosecuting attorney and the arresting 

authority. Notice and hearing shall be as provided in rule 3.590(c). 

(2) All relief sought by reason of section 943.0583, Florida 

Statutes, shall be by written petition, filed with the clerk. The petition shall state 

the grounds on which it is based and the official records to which it is directed; 

shall be supported by the petitioner’s sworn statement attesting that the petitioner 

is eligible for such an expunction; and to the best of his or her knowledge or belief 

that the petitioner does not have any other petition to expunge or any petition to 

seal pending before any court; and shall be accompanied by official documentation 

of the petitioner’s status as a victim of human trafficking, if any exists. A petition 

to expunge, filed under section 943.0583, Florida Statutes, is not required to be 

accompanied by a certificate of eligibility from the Florida Department of Law 

Enforcement. A copy of the completed petition, sworn statement, and any other 

official documentation of the petitioner’s status as a victim of human trafficking, 

shall be served on the prosecuting attorney and the arresting authority. Notice and 

hearing shall be as provided in rule 3.590(c). 

(b) State’s Response; Evidence. The state may traverse or 

demurprosecuting attorney and arresting agency may respond to the petition and 

affidavit. The court may receive evidence on any issue of fact necessary to the 

decision ofrule on the petition. 
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(c) Written Order. If the petition is granted, the court shall enter its 

written order so stating and further setting forth the records and agencies or 

departments to which it is directed. 

(d) Copies of Order. On the receipt of an order sealing or expunging 

nonjudicial criminal history records, the clerk shall furnish a certified copy thereof 

to each agency or department named therein except the court. 

(e) Clerk’s Duties. In regard to the official records of the court, including 

the court file of the cause, the clerk shall: 

(1) remove from the official records of the court, excepting the 

court file, all entries and records subject to the order, provided that, if it is not 

practical to remove the entries and records, the clerk shall make certified copies 

thereof and then expunge by appropriate means the original entries and records; 

(2) seal the entries and records, or certified copies thereof, together 

with the court file and retain the same in a nonpublic index, subject to further order 

of the court (see Johnson v. State, 336 So. 2d 93 (Fla. 1976)); and 

(3) in multi-defendant cases, make a certified copy of the contents 

of the court file that shall be sealed under subdivision (e)(2). Thereafter, all 

references to the petitioner shall be expunged from the original court file. 

(f) Costs. All costs of certified copies involved herein shall be borne by 

the movant, unless the movant is indigentPetitioner shall bear all costs of certified 

copies unless petitioner is indigent. 

Committee Notes 

1984 Amendment. Substantially the same as the former rule. The statutory 

reference in (1) was changed to cite the current statute and terminology was 

changed accordingly. Subdivision (f) of the former rule was deleted because it 

dealt with substantive matters covered by section 943.058, Florida Statutes (1981). 
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2000 Amendment. Substantially the same as the former rule, but references 

to certificate of eligibility for obtaining nonjudicial criminal history records were 

added pursuant to State v. D.H.W., 686 So. 2d 1331 (Fla. 1996). 
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RULE 3.704. THE CRIMINAL PUNISHMENT CODE 

(a) Use. This rule is to be used in conjunction with the forms located at 

rule 3.992. This rule implements the 1998 Criminal Punishment Code, in 

compliance with chapter 921, Florida Statutes. This rule applies to offenses 

committed on or after October 1, 1998, or as otherwise required by law. 

(b) Purpose and Construction. The purpose of the 1998 Criminal 

Punishment Code, and the principles it embodies, are set out in subsection 

921.002(1), Florida Statutes. Existing case law construing the application of 

sentencing guidelines will continue as precedent unless in conflict with the 

provisions of this rule or the 1998 Criminal Punishment Code. 

(c) Offense Severity Ranking. 

(1) Felony offenses subject to the 1998 Criminal Punishment Code 

are listed in a single offense severity ranking chart located at section 921.0022, 

Florida Statutes. The offense severity ranking chart employs 10 offense levels, 

ranked from least severe to most severe. Each felony offense is assigned to a level 

according to the severity of the offense, commensurate with the harm or potential 

for harm to the community that is caused by the offense, as determined by statute. 

The numerical statutory reference in the left column of the chart and the felony 

degree designations in the middle column of the chart determine whether felony 

offenses are specifically listed in the offense severity ranking chart and the 

appropriate severity level. The language in the right column is merely descriptive. 

(2) Felony offenses not listed in section 921.0022 are assigned a 

severity level in accordance with section 921.0023, Florida Statutes, as follows: 

(A) Aa felony of the third degree within offense level 1.; 

(B) Aa felony of the second degree within offense level 4.; 

(C) Aa felony of the first degree within offense level 7.; 

(D) Aa felony of the first degree punishable by life within 

offense level 9.; or 
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(E) Aa life felony within offense level 10. 

An offense does not become unlisted and subject to the provisions of section 

921.0023 because of a reclassification of the degree of felony under section 

775.0845, section 775.087, section 775.0875, or section 794.023, Florida Statutes, 

or any other law that provides an enhanced penalty for a felony offense. 

(d) General Rules and Definitions. 

(1) One or more Criminal Punishment Code scoresheets must be 

prepared for each offender covering all offenses pending before the court for 

sentencing, including offenses for which the offender may qualify as an habitual 

felony offender, an habitual violent felony offender, a violent career criminal, or a 

prison releasee reoffender. The office of the stateprosecuting attorney must prepare 

the scoresheets and present them to defense counsel for review as to accuracy. If 

sentences are imposed under section 775.084, or section 775.082(9), Florida 

Statutes, and the Criminal Punishment Code, a scoresheet listing only those 

offenses sentenced under the Criminal Punishment Code must be filed in addition 

to any sentencing documents filed under section 775.084 or section 775.082(9). 

(2) One scoresheet must be prepared for all offenses committed 

under any single version or revision of the guidelines or Criminal Punishment 

Code pending before the court for sentencing. 

(3) If an offender is before the court for sentencing for more than 

one felony and the felonies were committed under more than one1 version or 

revision of the guidelines or Criminal Punishment Code, separate scoresheets must 

be prepared and used at sentencing. The sentencing court may impose such 

sentence concurrently or consecutively. 

(4) The sentencing judge must review the scoresheet for accuracy 

and sign it. 

(5) Felonies, except capital felonies, with continuing dates of 

enterprise are to be sentenced under the guidelines or Criminal Punishment Code 

in effect on the beginning date of the criminal activity. 
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(6) “Conviction” means a determination of guilt that is the result of 

a plea or trial, regardless of whether adjudication is withheld. 

(7) “Primary offense” means the offense at conviction pending 

before the court for sentencing for which the total sentence points recommend a 

sanction that is as severe as, or more severe than, the sanction recommended for 

any other offense committed by the offender and pending before the court at 

sentencing. Only one1 count of one offense before the court for sentencing shall be 

classified as the primary offense. 

(8) “Additional offense” means any offense other than the primary 

offense for which an offender is convicted and which is pending before the court 

for sentencing at the time of the primary offense. 

(9) “Victim injury” is scored for physical injury or death suffered 

by a person as a direct result of any offense pending before the court for 

sentencing. Except as otherwise provided by law, the sexual penetration and sexual 

contact points will be scored as follows. Sexual penetration points are scored if an 

offense pending before the court for sentencing involves sexual penetration. Sexual 

contact points are scored if an offense pending before the court for sentencing 

involves sexual contact, but no penetration. If the victim of an offense involving 

sexual penetration or sexual contact without penetration suffers any physical injury 

as a direct result of an offense pending before the court for sentencing, that 

physical injury must be scored in addition to any points scored for the sexual 

contact or sexual penetration. 

Victim injury must be scored for each victim physically injured and for each 

offense resulting in physical injury whether there are one1 or more victims. 

However, victim injury must not be scored for an offense for which the offender 

has not been convicted. 

Victim injury resulting from one1 or more capital offenses before the court 

for sentencing must not be included upon any scoresheet prepared for non-capital 

offenses also pending before the court for sentencing. This does not prohibit the 

scoring of victim injury as a result of the non-capital offense or offenses before the 

court for sentencing. 
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(10) Unless specifically provided otherwise by statute, attempts, 

conspiracies, and solicitations must be indicated in the space provided on the 

Criminal Punishment Code scoresheet and must be scored at one1 severity level 

below the completed offense. 

Attempts, solicitations, and conspiracies of third-degree felonies located in 

offense severity levels 1 and 2 must be scored as misdemeanors. Attempts, 

solicitations, and conspiracies of third-degree felonies located in offense severity 

levels 3, 4, 5, 6, 7, 8, 9, and 10 must be scored as felonies one1 offense level 

beneath the incomplete or inchoate offense. 

(11) An increase in offense severity level may result from a 

reclassification of felony degrees under sections 775.0845, 775.087, 775.0875, or 

794.023, Florida Statutes. Any such increase must be indicated in the space 

provided on the Criminal Punishment Code scoresheet. 

(12) A single assessment of thirty30 prior serious felony points is 

added if the offender has a primary offense or any additional offense ranked in 

level 8, 9, or 10 and one1 or more prior serious felonies. A ‘prior serious felony’ is 

an offense in the offender’s prior record ranked in level 8, 9, or 10 and for which 

the offender is serving a sentence of confinement, supervision, or other sanction or 

for which the offender’s date of release from confinement, supervision, or other 

sanction, whichever is later, is within 3 years before the date the primary offense or 

any additional offenses were committed. Out of state convictions wherein the 

analogous or parallel Florida offenses are located in offense severity level 8, 9, or 

10 must be considered prior serious felonies. 

(13) If the offender has one1 or more prior capital felonies, points 

must be added to the subtotal sentence points of the offender equal to twice the 

number of points the offender receives for the primary offense and any additional 

offense. Out-of-state convictions wherein the analogous or parallel Florida 

offenses are capital offenses must be considered capital offenses for purposes of 

operation of this section. 

(14) “Prior record” refers to any conviction for an offense 

committed by the offender prior to the commission of the primary offense. Prior 
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record includes convictions for offenses committed by the offender as an adult or 

as a juvenile, convictions by federal, out of state, military, or foreign courts and 

convictions for violations of county or municipal ordinances that incorporate by 

reference a penalty under state law. Federal, out of state, military, or foreign 

convictions are scored at the severity level at which the analogous or parallel 

Florida crime is located. 

(A) Convictions for offenses committed more than 10 years 

before the date of the commission of the primary offense must not be scored as 

prior record if the offender has not been convicted of any other crime for a period 

of 10 consecutive years from the most recent date of release from confinement, 

supervision, or other sanction, whichever is later, to the date of the commission of 

the primary offense. 

(B) Juvenile dispositions of offenses committed by the 

offender within 5 years before the date of the commission of the primary offense 

must be scored as prior record if the offense would have been a crime if committed 

by an adult. Juvenile dispositions of sexual offenses committed by the offender 

more than 5 years before the date of the primary offense must be scored as prior 

record if the offender has not maintained a conviction-free record, either as an 

adult or as a juvenile, for a period of 5 consecutive years from the most recent date 

of release from confinement, supervision, or sanction, whichever is later, to the 

date of commission of the primary offense. 

(C) Entries in criminal histories that show no disposition, 

disposition unknown, arrest only, or a disposition other than conviction must not 

be scored. Criminal history records expunged or sealed under section 943.058, 

Florida Statutes, or other provisions of law, including former sections 893.14 and 

901.33, Florida Statutes, must be scored as prior record where the offender whose 

record has been expunged or sealed is before the court for sentencing. 

(D) Any uncertainty in the scoring of the offender’s prior 

record must be resolved in favor of the offender and disagreement as to the 

propriety of scoring specific entries in the prior record must be resolved by the 

sentencing judge. 



Appendix B – 112 

(E) When unable to determine whether the conviction to be 

scored as prior record is a felony or a misdemeanor, the conviction must be scored 

as a misdemeanor. When the degree of felony is ambiguous or the severity level 

cannot be determined, the conviction must be scored at severity level 1. 

(15) “Legal status points” are assessed when an offender: 

(A) Eescapes from incarceration; 

(B) Fflees to avoid prosecution; 

(C) Ffails to appear for a criminal proceeding; 

(D) Vviolates any condition of a supersedeas bond; 

(E) Iis incarcerated; 

(F) Iis under any form of a pretrial intervention or diversion 

program; or 

(G) Iis under any form of court-imposed or post-prison 

release community supervision and commits an offense that results in conviction. 

Legal status violations receive a score of 4 sentence points and are scored when the 

offense committed while under legal status is before the court for sentencing. 

Points for a legal status violation must only be assessed once regardless of the 

existence of more than one1 form of legal status at the time an offense is 

committed or the number of offenses committed while under any form of legal 

status. 

(16) Community sanction violation points occur when the offender 

is found to have violated a condition of: 

(A) Pprobation; 

(B) Ccommunity Ccontrol; or 

(C) Ppretrial intervention or diversion. 
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Community sanction violation points are assessed when a community 

sanction violation is before the court for sentencing. Six community sanction 

violation points must be assessed for each violation or if the violation results from 

a new felony conviction, 12 community sanction violation points must be assessed.  

For violations occurring on or after March 12, 2007, if the community sanction 

violation that is not based upon a failure to pay fines, costs, or restitution is 

committed by a violent felony offender of special concern as defined in s.ection 

948.06, Florida Statutes, twelve12 community sanction violation points must be 

assessed or if the violation results from a new felony conviction, 24 community 

sanction points must be assessed. Where there are multiple violations, points may 

be assessed only for each successive violation that follows a continuation of 

supervision, or modification or revocation of the community sanction before the 

court for sentencing and are not to be assessed for violation of several conditions 

of a single community sanction. Multiple counts of community sanction violations 

before the sentencing court may not be the basis for multiplying the assessment of 

community sanction violation points. 

(17) Possession of a firearm, semiautomatic firearm, or a machine 

gun during the commission or attempt to commit a crime will result in additional 

sentence points. Eighteen sentence points are assessed if the offender is convicted 

of committing, or attempting to commit, any felony other than those enumerated in 

subsection 775.087(2), Florida Statutes, while having in his or her possession a 

firearm as defined in subsection 790.001(6), Florida Statutes. Twenty-five sentence 

points are assessed if the offender is convicted of committing or attempting to 

commit any felony other than those enumerated in subsection 775.087(3), Florida 

Statutes, while having in his or her possession a semiautomatic firearm as defined 

in subsection 775.087(3), Florida Statutes, or a machine gun as defined in 

subsection 790.001(9), Florida Statutes. Only one1 assessment of either 18 or 25 

points can be made. 

(18) “Subtotal sentence points” are the sum of the primary offense 

points, the total additional offense points, the total victim injury points, the total 

prior record points, any legal status points, community sanction points, prior 

serious felony points, prior capital felony points, and points for possession of a 

firearm or semiautomatic weapon. 
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(19) If the primary offense is drug trafficking under section 893.135, 

Florida Statutes, ranked in offense severity level 7 or 8, the subtotal sentence 

points may be multiplied, at the discretion of the sentencing court, by a factor of 

1.5. 

(20) If the primary offense is a violation of the Law Enforcement 

Protection Act under subsection 775.0823(2), (3), or (4), Florida Statutes, the 

subtotal sentence points are multiplied by 2.5. If the primary offense is a violation 

of subsection 775.0823(5), (6), (7), (8), or (9), Florida Statutes, the subtotal 

sentence points are multiplied by 2.0. If the primary offense is a violation of 

section 784.07(3) or 775.0875(1), Florida Statutes, or the Law Enforcement 

Protection Act under subsection 775.0823(10) or (11), Florida Statutes, the subtotal 

sentence points are multiplied by 1.5. 

(21) If the primary offense is grand theft of the third degree of a 

motor vehicle and the offender’s prior record includes three3 or more grand thefts 

of the third degree of a motor vehicle, the subtotal sentence points are multiplied 

by 1.5. 

(22) If the offender is found to have committed the offense for the 

purpose of benefitting, promoting, or furthering the interests of a criminal gang 

under section 874.04, Florida Statutes, at the time of the commission of the 

primary offense, the subtotal sentence points are multiplied by 1.5. 

(23) If the primary offense is a crime of domestic violence as 

defined in section 741.28, Florida Statutes, which was committed in the presence 

of a child under 16 years of age who is a family household member as defined in 

section 741.28(2), Florida Statutes, with the victim or perpetrator, the subtotal 

sentence points are multiplied by 1.5. 

(24) (A) Adult on minor sex offense. The subtotal sentence points 

are multiplied by 2.0 if: 

(i) the offender was 18 years of age or older and the 

victim was younger than 18 years of age at the time the offender committed the 

primary offense; and 



Appendix B – 115 

(ii) the primary offense was committed on or after 

October 1, 2014, and is a violation of: 

a. section 787.01(2) (kidnapping) or 787.02(2) 

(false imprisonment), Florida Statutes, if in the course of committing the 

kidnapping or false imprisonment the defendant committed a sexual battery under 

chapter 794, Florida Statutes, or a lewd act under section 800.04 or 847.0135(5), 

Florida Statutes, against the victim; 

b. section 787.01(3)(a)2. or (3)(a)3., Florida 

Statutes, (kidnapping of a child under 13 with a sexual battery or lewd act); 

c. section 787.02(3)(a)2. or (3)(a)3., Florida 

Statutes, (false imprisonment of a child under 13 with a sexual battery or lewd act); 

d. section 794.011, Florida Statutes, (sexual 

battery), excluding section 794.011(10); 

e. section 800.04, Florida Statutes, (lewd or 

lascivious offenses); or 

f. section 847.0135(5), Florida Statutes, (lewd 

or lascivious exhibition using a computer). 

(B) Notwithstanding subdivision (d)(24)(A), the court may 

not apply the multiplier and must sentence the defendant to the statutory maximum 

sentence if applying the multiplier results in the lowest permissible sentence 

exceeding the statutory maximum sentence for the primary offense under chapter 

775, Florida Statutes. 

(25) “Total sentence points” are the subtotal sentence points or the 

enhanced subtotal sentence points. 

(256) The lowest permissible sentence is the minimum sentence that 

may be imposed by the trial court, absent a valid reason for departure. The lowest 

permissible sentence is any nonstate prison sanction in which the total sentence 

points equals or is less than 44 points, unless the court determines within its 
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discretion that a prison sentence, which may be up to the statutory maximums for 

the offenses committed, is appropriate. When the total sentence points exceeds 44 

points, the lowest permissible sentence in prison months must be calculated by 

subtracting 28 points from the total sentence points and decreasing the remaining 

total by 25 percent. The total sentence points must be calculated only as a means of 

determining the lowest permissible sentence. The permissible range for sentencing 

must be the lowest permissible sentence up to and including the statutory 

maximum, as defined in section 775.082, Florida Statutes, for the primary offense 

and any additional offenses before the court for sentencing. The sentencing court 

may impose such sentences concurrently or consecutively. However, any sentence 

to state prison must exceed 1 year. If the lowest permissible sentence under the 

Code exceeds the statutory maximum sentence as provided in section 775.082, 

Florida Statutes, the sentence required by the Code must be imposed. If the total 

sentence points are greater than or equal to 363, the court may sentence the 

offender to life imprisonment. The sentence imposed must be entered on the 

scoresheet. 

(267) For those offenses having a mandatory minimum sentence, a 

scoresheet must be completed and the lowest permissible sentence under the Code 

calculated. If the lowest permissible sentence is less than the mandatory minimum 

sentence, the mandatory minimum sentence takes precedence. If the lowest 

permissible sentence exceeds the mandatory sentence, the requirements of the 

Criminal Punishment Code and any mandatory minimum penalties apply. 

Mandatory minimum sentences must be recorded on the scoresheet. 

(278) Any downward departure from the lowest permissible sentence, 

as calculated according to the total sentence points under section 921.0024, Florida 

Statutes, is prohibited unless there are circumstances or factors that reasonably 

justify the downward departure. Circumstances or factors that can be considered 

include, but are not limited to, those listed in subsection 921.0026(2), Florida 

Statutes. 

(A) If a sentencing judge imposes a sentence that is below the 

lowest permissible sentence, it is a departure sentence and must be accompanied by 

a written statement by the sentencing court delineating the reasons for the 
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departure, filed within 7 days after the date of sentencing. A written transcription 

of orally stated reasons for departure articulated at the time sentence was imposed 

is sufficient if it is filed by the court within 7 days after the date of sentencing. The 

sentencing judge may also list the written reasons for departure in the space 

provided on the Criminal Punishment Code scoresheet. 

(B) The written statement delineating the reasons for 

departure must be made a part of the record. The written statement, if it is a 

separate document, must accompany the scoresheet required to be provided to the 

Department of Corrections under subsection 921.0024(6), Florida Statutes. 

If a split sentence is imposed, the total sanction (incarceration and 

community control or probation) must not exceed the term provided by general law 

or the maximum sentence under the Criminal Punishment Code. 

(289) If the lowest permissible sentence under the criminal 

punishment code is a state prison sanction but the total sentencing points do not 

exceed 48 points (or 54 points if six6 of those points are for a violation of 

probation, community control, or other community supervision that does not 

involve a new crime), the court may sentence the defendant to probation, 

community control, or community supervision with mandatory participation in a 

prison diversion program, as provided for in s.ection 921.00241, Florida Statutes, 

if the defendant meets the requirements for that program as set forth in section 

921.00241, Florida Statutes. 

(2930) If the total sentence points equal 22 or less, the court 

must sentence the offender to a nonstate prison sanction unless it makes written 

findings that a nonstate prison sanction could present a danger to the public. 

(301) Sentences imposed after revocation of probation or community 

control must be imposed according to the sentencing law applicable at the time of 

the commission of the original offense. 

Committee Note 

The terms must and shall, as used in this rule, are mandatory and not 

permissive. 
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2001 Amendment. 3.704(d)(14)(B). The definition of “prior record” was 

amended to include juvenile dispositions of offenses committed within 5 years 

prior to the date of the commission of the primary offense. “Prior record” was 

previously defined to include juvenile disposition of offenses committed within 3 

years prior to the date of the commission of the primary offense. This amendment 

reflects the legislative change to section 921.0021, Florida Statutes, effective July 

1, 2001. This new definition of prior record applies to primary offenses committed 

on or after July 1, 2001. 
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RULE 3.710. PRESENTENCE REPORT 

(a) Cases In Which Court Has Discretion. In all cases in which the 

court has discretion as to what sentence may be imposed, the court may refer the 

case to the Department of Corrections for investigation and recommendation. No 

sentence or sentences other than probation or the statutorily required mandatory 

minimum shallmay be imposed on any defendant found guilty of a first felony 

offense or found guilty of a felony while under the age of 18 years, until after such 

investigation has first been made and the recommendations of the Department of 

Corrections received and considered by the sentencing judge. The requirements of 

this subdivision are not applicable to a subsequent violation of probation 

proceeding. 

(b) Capital Defendant Who Refuses To Present Mitigation Evidence. 

Should a defendant in a capital case choose not to challenge the death penalty and 

refuse to present mitigation evidence, the court shall refer the case to the 

Department of Corrections for the preparation of a presentence report. The report 

shall be comprehensive and should include information such as previous mental 

health problems (including hospitalizations), school records, and relevant family 

background. 

Committee Notes 

1972 Adoption. The rule provides for the utilization of a pre-sentence report 

as part of the sentencing process. While use of the report is discretionary in all 

cases, it is mandatory in two instances, the sentencing of a first felony offender and 

of a defendant under 18 years of age. Of course, no report is necessary where the 

specific sentence is mandatory, e.g., the sentence of death or life imprisonment in a 

verdict of first degree murder. 

1988 Amendment. This amendment changes wording to conform with 

current responsibility of the Department of Corrections to prepare the presentence 

investigation and report. 

2004 Amendment. The amendment adds subdivision (b). Section 948.015, 

Florida Statutes, is by its own terms inapplicable to those cases described in this 

new subdivision. Nonetheless, subdivision (b) requires a report that is 
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“comprehensive.” Accordingly, the report should include, if reasonably available, 

in addition to those matters specifically listed in Muhammad v. State, 782 So. 2d 

343, 363 (Fla. 2000), a description of the status of all of the charges in the 

indictment as well as any other pending offenses; the defendant’s medical history; 

and those matters listed in sections 948.015 (3)–(8) and (13), Florida Statutes. The 

Department of Corrections should not recommend a sentence. 

20__ Amendment. The amendment modifies subdivision (a). The rule 

makes clear that a report is not required prior to sentencing in violation of 

probation proceedings following the ruling in Barber v. State, 293 So. 2d 710 (Fla. 

1974).    
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RULE 3.770. PROCEDURE WHEN PREGNANCY IS ALLEGED AS 

CAUSE FOR NOT PRONOUNCING DEATH SENTENCE 

When pregnancy of a female defendant is alleged as the cause for not 

pronouncing the death sentence, the court shall postpone the pronouncement of 

sentence until after it has decided the truth of that allegation. If necessary in order 

to arrive at such a decision, it shall immediately fix a time for a hearing to 

determine whether the defendant is pregnant and shall appoint not exceeding 3 

competent disinterested physicians to examine the defendant as to herthe 

defendant’s alleged pregnancy and to testify at the hearing as to whether shethe 

defendant is pregnant. Other evidence regarding whether the defendant is pregnant 

may be introduced at the hearing by either party. If the court decides that the 

defendant is not pregnant, it shall proceed to pronounce sentence. If it decides that 

shethe defendant is pregnant, it shall commit herthe defendant to prison until it 

appears that shethe defendant is not pregnant and shall then pronounce sentence 

upon her. 

Committee Notes 

1968 Adoption. A revamped version of section 921.12, Florida Statutes. 

Note that the rule omits the statutory provisions for the payment of fees to 

the examining physicians. The supreme court probably does not have the power to 

make rules governing such matters. 

1972 Amendment. Same as prior rule. 
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RULE 3.810. COMMITMENT OF DEFENDANT; DUTY OF SHERIFF 

On pronouncement of a sentence imposing a penalty other than a fine only 

or death, the court shall, unless the execution of the sentence is suspended or 

stayed, and, in such case, on termination of the suspension or stay, 

forthwithimmediately commit the defendant to the custody of the sheriff. under a 

commitment to which shall be attached a certified copy of the sentence and, unless 

both are contained in the same instrument if the sentence is imprisonment in the 

state prison, a certified copy of the judgment of conviction and a certified copy of 

the indictment or information, and the sheriff shall thereupon, within a reasonable 

time, if the sheriff is not the proper official to execute the sentence, transfer the 

defendant, together with the commitment and attached certified copies, The 

commitment documents must include certified copies of the sentence, the judgment 

of conviction, and the indictment or information. If the sheriff is not the proper 

official to execute the sentence, the sheriff will transfer the prisoner, with certified 

copies of the commitment documents to the custody of the official whose duty it is 

to execute the sentence and shall take from that person a receipt for the defendant 

and make a return thereofthat will be returned to the court. 

Committee Notes 

1968 Adoption. Substantially the same as section 922.01, Florida Statutes. 

There has been added to the rule the requirement that, if the commitment is to the 

state prison, it shall be accompanied by a certified copy of the judgment of 

conviction and a certified copy of the indictment or information. (Section 944.18, 

Florida Statutes, requires a certified copy of the indictment or information to be 

transmitted to the Division of Corrections; the Division of Corrections should also 

have a certified copy of the judgment.) 

1972 Amendment. Same as prior rule. 
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RULE 3.850. MOTION TO VACATE,; SET ASIDE,; OR CORRECT 

SENTENCE 

(a) Grounds for Motion. The following grounds may be claims for relief 

from judgment or release from custody by a person who has been tried and found 

guilty or has entered a plea of guilty or nolo contendere before a court established 

by the laws of Florida: 

(1) Tthe judgment was entered or sentence was imposed in 

violation of the Constitution or laws of the United States or the State of Florida.; 

(2) Tthe court did not have jurisdiction to enter the judgment.; 

(3) Tthe court did not have jurisdiction to impose the sentence.; 

(4) Tthe sentence exceeded the maximum authorized by law.; 

(5) Tthe plea was involuntary.; or 

(6) Tthe judgment or sentence is otherwise subject to collateral 

attack. 

(b) Time Limitations. A motion to vacate a sentence that exceeds the 

limits provided by law may be filed at any time. No other motion shall be filed or 

considered pursuant to this rule if filed more than 2 years after the judgment and 

sentence become final unless it alleges that: 

(1) the facts on which the claim is predicated were unknown to the 

movant or the movant’s attorney and could not have been ascertained by the 

exercise of due diligence, and the claim is made within 2 years of the time the new 

facts were or could have been discovered with the exercise of due diligence, or; 

(2) the fundamental constitutional right asserted was not 

established within the period provided for herein and has been held to apply 

retroactively, and the claim is made within 2 years of the date of the mandate of the 

decision announcing the retroactivity,; or 
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(3) the defendant retained counsel to timely file a 3.850 motion and 

counsel, through neglect, failed to file the motion. A claim based on this exception 

shall not be filed more than 2 years after the expiration of the time for filing a 

motion for postconviction relief. 

(c) Contents of Motion. The motion must be under oath stating that the 

defendant has read the motion or that it has been read to him or her, that the 

defendant understands its content, and that all of the facts stated therein are true 

and correct. The motion must include the certifications required by subdivision (n) 

of this rule and must also include an explanation of:  

(1) the judgment or sentence under attack and the court that 

rendered the same; 

(2) whether the judgment resulted from a plea or a trial; 

(3) whether there was an appeal from the judgment or sentence and 

the disposition thereof; 

(4) whether a previous postconviction motion has been filed, and if 

so, how many; 

(5) if a previous motion or motions have been filed, the reason or 

reasons the claim or claims in the present motion were not raised in the former 

motion or motions; 

(6) the nature of the relief sought; and 

(7) a brief statement of the facts and other conditions relied on in 

support of the motion. 

This rule does not authorize relief based on grounds that could have or 

should have been raised at trial and, if properly preserved, on direct appeal of the 

judgment and sentence. If the defendant is filing a newly discovered evidence 

claim based on recanted trial testimony or on a newly discovered witness, the 

defendant shall include an affidavit from that person as an attachment to his or her 

motion. For all other newly discovered evidence claims, the defendant shall attach 
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an affidavit from any person whose testimony is necessary to factually support the 

defendant’s claim for relief. If the affidavit is not attached to the motion, the 

defendant shall provide an explanation why the required affidavit could not be 

obtained. 

(d) Form of Motion. Motions shall be typewritten or hand-written in 

legible printed lettering, in blue or black ink, double-spaced, with margins no less 

than 1 inch on white 8 1/2- by- 11 inch paper. No motion, including any 

memorandum of law, shall exceed 50 pages without leave of the court upon a 

showing of good cause. 

(e) Amendments to Motion. When the court has entered an order under 

subdivision (f)(2) or (f)(3), granting the defendant an opportunity to amend the 

motion, any amendment to the motion must be served within 60 days. A motion 

may otherwise be amended at any time prior to either the entry of an order 

disposing of the motion or the entry of an order pursuant to subdivision (f)(5) or 

directing that an answer to the motion be filed pursuant to (f)(6), whichever occurs 

first. Leave of court is required for the filing of an amendment after the entry of an 

order pursuant to subdivision (f)(5) or (f)(6). Notwithstanding the timeliness of an 

amendment, the court need not consider new factual assertions contained in an 

amendment unless the amendment is under oath. New claims for relief contained in 

an amendment need not be considered by the court unless the amendment is filed 

within the time frame specified in subdivision (b). 

(f) Procedure; Evidentiary Hearing; Disposition. On filing of a motion 

under this rule, the clerk shall forward the motion and file to the court. Disposition 

of the motion shall be in accordance with the following procedures, which are 

intended to result in a single, final, appealable order that disposes of all claims 

raised in the motion. 

(1) Untimely and Insufficient Motions. If the motion is 

insufficient on its face, and the time to file a motion under this rule has expired 

prior to the filing of the motion, the court shall enter a final appealable order 

summarily denying the motion with prejudice. 
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(2) Timely but Insufficient Motions. If the motion is insufficient 

on its face, and the motion is timely filed under this rule, the court shall enter a 

nonfinal, nonappealable order allowing the defendant 60 days to amend the 

motion. If the amended motion is still insufficient or if the defendant fails to file an 

amended motion within the time allowed for such amendment, the court, in its 

discretion, may permit the defendant an additional opportunity to amend the 

motion or may enter a final, appealable order summarily denying the motion with 

prejudice. 

(3) Timely Motions Containing Some Insufficient Claims. If the 

motion sufficiently states one1 or more claims for relief and it also attempts but 

fails to state additional claims, and the motion is timely filed under this rule, the 

court shall enter a nonappealable order granting the defendant 60 days to amend 

the motion to sufficiently state additional claims for relief. Any claim for which the 

insufficiency has not been cured within the time allowed for such amendment shall 

be summarily denied in an order that is a nonfinal, nonappealable order, which 

may be reviewed when a final, appealable order is entered. 

(4) Motions Partially Disposed of by the Court Record. If the 

motion sufficiently states one1 or more claims for relief but the files and records in 

the case conclusively show that the defendant is not entitled to relief as to one1 or 

more claims, the claims that are conclusively refuted shall be summarily denied on 

the merits without a hearing. A copy of that portion of the files and records in the 

case that conclusively shows that the defendant is not entitled to relief as to one1 or 

more claims shall be attached to the order summarily denying these claims. The 

files and records in the case are the documents and exhibits previously filed in the 

case and those portions of the other proceedings in the case that can be transcribed. 

An order that does not resolve all the claims is a nonfinal, nonappealable order, 

which may be reviewed when a final, appealable order is entered. 

(5) Motions Conclusively Resolved by the Court Record. If the 

motion is legally sufficient but all grounds in the motion can be conclusively 

resolved either as a matter of law or by reliance upon the records in the case, the 

motion shall be denied without a hearing by the entry of a final order. If the denial 

is based on the records in the case, a copy of that portion of the files and records 
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that conclusively shows that the defendant is entitled to no relief shall be attached 

to the final order. 

(6) Motions Requiring a Response from the State Attorney. 

Unless the motion, files, and records in the case conclusively show that the 

defendant is entitled to no relief, the court shall order the state attorney to file, 

within the time fixed by the court, an answer to the motion. The answer shall 

respond to the allegations contained in the defendant’s sufficiently pleaded claims, 

describe any matters in avoidance of the sufficiently pleaded claims, state whether 

the defendant has used any other available state postconviction remedies including 

any other motion under this rule, and state whether the defendant has previously 

been afforded an evidentiary hearing. 

(7) Appointment of Counsel. The court may appoint counsel to 

represent the defendant under this rule. The factors to be considered by the court in 

making this determination include: the adversary nature of the proceeding, the 

complexity of the proceeding, the complexity of the claims presented, the 

defendant’s apparent level of intelligence and education, the need for an 

evidentiary hearing, and the need for substantial legal research. 

(8) Disposition by Evidentiary Hearing. 

(A) If an evidentiary hearing is required, the court shall grant 

a prompt hearing and shall cause notice to be served on the state attorney and the 

defendant or defendant’s counsel, and shall determine the issues, and make 

findings of fact and conclusions of law with respect thereto.  

(B) At an evidentiary hearing, the defendant shall have the 

burden of presenting evidence and the burden of proof in support of his or her 

motion, unless otherwise provided by law. 

(C) The order issued after the evidentiary hearing shall 

resolve all the claims raised in the motion and shall be considered the final order 

for purposes of appeal. 
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(g) Defendant’s Presence Not Required. The defendant’s presence shall 

not be required at any hearing or conference held under this rule except at the 

evidentiary hearing on the merits of any claim. 

(h) Successive Motions.  

(1) A second or successive motion must be titled: “Second or 

Successive Motion for Postconviction Relief.” 

(2) A second or successive motion is an extraordinary pleading. 

Accordingly, a court may dismiss a second or successive motion if the court finds 

that it fails to allege new or different grounds for relief and the prior determination 

was on the merits or, if new and different grounds are alleged, the judge finds that 

the failure of the defendant or the attorney to assert those grounds in a prior motion 

constituted an abuse of the procedure or there was no good cause for the failure of 

the defendant or defendant’s counsel to have asserted those grounds in a prior 

motion. When a motion is dismissed under this subdivision, a copy of that portion 

of the files and records necessary to support the court’s ruling shall accompany the 

order denying the motion. 

(i) Service on Parties. The clerk of the court shall promptly serve on the 

parties a copy of any order entered under this rule, noting thereon the date of 

service by an appropriate certificate of service. 

(j) Rehearing. Any party may file a motion for rehearing of any order 

addressing a motion under this rule within 15 days of the date of service of the 

order. A motion for rehearing is not required to preserve any issue for review in the 

appellate court. A motion for rehearing must be based on a good faith belief that 

the court has overlooked a previously argued issue of fact or law or an argument 

based on a legal precedent or statute not available prior to the court’s ruling. A 

response may be filed within 10 days of service of the motion. The trial court’s 

order disposing of the motion for rehearing shall be filed within 15 days of the 

response but not later than 40 days from the date of the order of which rehearing is 

sought. 
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(k) Appeals. An appeal may be taken to the appropriate appellate court 

only from the final order disposing of the motion. All final orders denying motions 

for postconviction relief shall include a statement that the defendant has the right to 

appeal within 30 days of the rendition of the order. All nonfinal, nonappealable 

orders entered pursuant to subdivision (f) should include a statement that the 

defendant has no right to appeal the order until entry of the final order. 

(l) Belated Appeals and Discretionary Review. Pursuant to the 

procedures outlined in Florida Rule of Appellate Procedure 9.141, a defendant may 

seek a belated appeal or discretionary review. 

(m) Habeas Corpus. An application for writ of habeas corpus on behalf 

of a prisoner who is authorized to apply for relief by motion pursuant to this rule 

shall not be entertained if it appears that the applicant has failed to apply for relief, 

by motion, to the court that sentenced the applicant or that the court has denied the 

applicant relief, unless it also appears that the remedy by motion is inadequate or 

ineffective to test the legality of the applicant’s detention. 

(n) Certification of Defendant; Sanctions. No motion may be filed 

pursuant to this rule unless it is filed in good faith and with a reasonable belief that 

it is timely, has potential merit, and does not duplicate previous motions that have 

been disposed of by the court. 

(1) By signing a motion pursuant to this rule, the defendant 

certifies that: the defendant has read the motion or that it has been read to the 

defendant and that the defendant understands its content; the motion is filed in 

good faith and with a reasonable belief that it is timely filed, has potential merit, 

and does not duplicate previous motions that have been disposed of by the court; 

and, the facts contained in the motion are true and correct. 

(2) The defendant shall either certify that the defendant can 

understand English or, if the defendant cannot understand English, that the 

defendant has had the motion translated completely into a language that the 

defendant understands. The motion shall contain the name and address of the 

person who translated the motion and that person shall certify that he or she 

provided an accurate and complete translation to the defendant. Failure to include 
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this information and certification in a motion shall be grounds for the entry of an 

order dismissing the motion pursuant to subdivision (f)(1), (f)(2), or (f)(3). 

(3) Conduct prohibited under this rule includes, but is not limited 

to, the following: the filing of frivolous or malicious claims; the filing of any 

motion in bad faith or with reckless disregard for the truth; the filing of an 

application for habeas corpus subject to dismissal pursuant to subdivision (m); the 

willful violation of any provision of this rule; and the abuse of the legal process or 

procedures governed by this rule. 

The court, upon its own motion or on the motion of a party, may determine 

whether a motion has been filed in violation of this rule. The court shall issue an 

order setting forth the facts indicating that the defendant has or may have engaged 

in prohibited conduct. The order shall direct the defendant to show cause, within a 

reasonable time limit set by the court, why the court should not find that the 

defendant has engaged in prohibited conduct under this rule and impose an 

appropriate sanction. Following the issuance of the order to show cause and the 

filing of any response by the defendant, and after such further hearing as the court 

may deem appropriate, the court shall make a final determination of whether the 

defendant engaged in prohibited conduct under this subsectionsubdivision. 

(4) If the court finds by the greater weight of the evidence that the 

defendant has engaged in prohibited conduct under this rule, the court may impose 

one or more sanctions, including: 

(A) contempt as otherwise provided by law; 

(B) assessing the costs of the proceeding against the 

defendant; 

(C) dismissal with prejudice of the defendant’s motion; 

(D) prohibiting the filing of further pro se motions under this 

rule and directing the clerk of court to summarily reject any further pro se motion 

under this rule; 
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(E) requiring that any further motions under this rule be 

signed by a member in good standing of The Florida Bar, who shall certify that 

there is a good faith basis for each claim asserted in the motion; and/or 

(F) if the defendant is a prisoner, a certified copy of the order 

be forwarded to the appropriate institution or facility for consideration of 

disciplinary action against the defendant, including forfeiture of gain time pursuant 

to Chapter 944, Florida Statutes. 

(5) If the court determines there is probable cause to believe that a 

sworn motion contains a false statement of fact constituting perjury, the court may 

refer the matter to the state attorney. 

Committee Notes 

1972 Amendment. Same as prior rule. Former rule 3.860, previously 

deleted, now found in article 18, The Florida Bar Integration Rules. 

1977 Amendment. Nothing has been taken from proposed rule 3.850. 

Additions have been made. The committee proceeded on the theory that generally 

the motions coming under the purview of the rule were filed by prisoners and will 

be considered ex parte. 

The proposed amendment contemplates that in those cases where the trial 

court found the movant entitled to some relief, the state attorney would be noticed 

and given an opportunity to be heard. The rule further contemplates that if the 

appellate court reverses, it would do so with directions to conduct a hearing with 

notice to all parties. 

(a), (b), (c), (d), (e) 

The committee was of the opinion that the motion should contain the 

minimum prerequisites indicated in the lettered portions to permit the trial court to 

quickly ascertain whether or not the motion was entitled to consideration and, if 

not, provide for its return to the movant as unacceptable. This procedure is similar 

to federal rules dealing with postconviction motions. 
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The committee perceives that denial of a motion will either be based on the 

insufficiency of the motion itself or on the basis of the file or record which the trial 

court will have before it. The proposal provides for a simplified expeditious 

disposition of appeals in such cases. It is to be noted, however, that in those cases 

where the record is relied on as a basis for denial of the motion, it may in 

exceptional cases involve a substantial record, but the advantages of this procedure 

seem to justify coping with the unusual or exceptional case. It is the opinion of the 

committee that, in any order of denial based on the insufficiency of the motion or 

on the face of the record, trial courts will set forth specifically the basis of the 

court’s ruling with sufficient specificity to delineate the issue for the benefit of 

appellate courts. 

The committee thought that the provision permitting ex parte denial of a 

motion based on the face of the record was appropriate inasmuch as the movant 

was granted an opportunity for rehearing in which to point out any errors the court 

may have made, thus providing sufficient safeguards to ensure consideration of the 

prisoner’s contentions. 

The prisoner or movant’s motion for rehearing will be a part of the record on 

appeal, thereby alerting the appellate court to the movant’s dissatisfaction with the 

trial court’s ruling. 

1984 Amendment. The committee felt that provisions should be added to 

allow the court to consider why a subsequent motion was being filed and whether 

it was properly filed, similar to Federal Rule of Criminal Procedure 9(b) or 35. 

The committee also felt that the court should have the authority to order the 

state to respond to a 3.850 motion by answer or other pleading as the court may 

direct. 

The committee felt that even if a motion filed under rule 3.850 does not 

substantially comply with the requirements of the rule, the motion should still be 

filed and ruled on by the court. Hence the former provision authorizing the court to 

refuse to receive such a nonconforming motion has been removed and words 

allowing the presiding judge to summarily deny a noncomplying motion have been 

satisfied. 
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1992 Amendment. Pursuant to State v. District Court of Appeal of Florida, 

First District, 569 So. 2d 439 (Fla. 1990), motions seeking a belated direct appeal 

based on the ineffective assistance of counsel should be filed in the trial court 

under rule 3.850. Also, see rule 3.111(e) regarding trial counsel’s duties before 

withdrawal after judgment and sentence. 

1993 Amendment. This amendment is necessary to make this rule 

consistent with rule 3.851. 

Court Commentary 

1996 Court Commentary. Florida Rule of Judicial Administration 2.071(b) 

allows for telephonic and teleconferencing communication equipment to be 

utilized “for a motion hearing, a pretrial conference, or a status conference.” 

Teleconferencing sites have been established by the Department of Management 

Services, Division of Communications at various metropolitan locations in the 

state. The “Shevin Study”1 examined, at this Court’s request, the issue of delays in 

capital postconviction relief proceedings and noted that travel problems of counsel 

cause part of those delays. The Court strongly encourages the use of the new 

telephonic and teleconferencing technology for postconviction relief proceedings 

that do not require evidentiary hearings. 

1Letter from Robert L. Shevin “Re: Study of the Capital Collateral 

Representative” to Chief Justice Stephen H. Grimes (Feb. 26, 1996) (on file with 

the Supreme Court of Florida in No. 87,688). 

2013 Amendment. 

Rule 3.850 has been revised to address several issues identified by the 

Postconviction Rules Workgroup in 2006 and by the Criminal Court Steering 

Committee and the Subcommittee on Postconviction Relief in 2011. 

Rule 3.850(d).     New subdivision (d) is derived from the final two 

sentences formerly contained in subdivision (c). 

Rule 3.850(e).     Subdivision (e) was added to codify existing case law on 

amendments to postconviction motions and to comport with subdivision (f). 
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Rule 3.850(f). Subdivision (f) attempts to set out each of the different 

options that a trial judge has when considering a motion under this rule. It reflects 

the timeframe requirement of subdivision (b) and codifies existing case law 

regarding timely but facially insufficient motions, partial orders of denial, and the 

appointment of counsel. See, e.g., Spera v. State, 971 So. 2d 754 (Fla. 2007). 

Rule 3.850(g). Subdivision (g) was previously contained in subdivision 

(e), but the language is largely derived from rule 3.851(c)(3). 

Rule 3.850(h). Subdivision (h), formerly rule 3.850(f), was substantially 

rewritten. 

Rule 3.850(i). Subdivision (i) is substantially the same as former 

subdivision (g). 

Rule 3.850(j). Subdivision (j) allows both the state and the defendant 

the right to rehearing and is intended to allow the court to correct an obvious error 

without the expense and delay of a state appeal. See King v. State, 870 So. 2d 69 

(Fla. 2d DCA 2003). The statement regarding finality is consistent with Florida 

Rule of Appellate Procedure 9.020(i) and is intended to clarify the date of rendition 

of the final order disposing of any motion under this rule. 

Rule 3.850(k). Subdivision (k), formerly rule 3.850(i), was substantially 

rewritten to simplify the review process in both the trial and appellate courts and to 

provide for the efficient disposition of all claims in both courts. The requirement of 

a statement indicating whether the order is a nonfinal or final order subject to 

appeal is intended to ensure that all claims will be disposed of by the trial court and 

addressed in a single appeal. 

Rule 3.850(l). Subdivision (l), formerly rule 3.850(j), reflects the 

consolidation of the subdivision with former rule 3.850(k). 

Rule 3.850(n). Subdivision (n) is a substantial rewrite of former 

subdivision (m). 
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RULE 3.986. FORMS RELATED TO JUDGMENT AND SENTENCE 

(a) Sufficiency of Forms. The forms as set forth below, or computer generated 

formats that duplicate these forms, shall be used by all courts. Variations from these forms do not 

void a judgment, sentence, order, or fingerprints that are otherwise sufficient.    
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(b) Form for Judgment. 

      Probation Violator 

      Community Control Violator 

      Retrial 

      Resentence 

In the Circuit Court, 

  Judicial Circuit, in and for 

   County, Florida 

Division      

Case Number      

State of Florida 

v. 

      

Defendant 

JUDGMENT 

The defendant,            , being personally before this court represented  

by                 , the attorney of record, and the state represented by                   , and having 

      been tried and found guilty by jury/by court of the following crime(s) 

      entered a plea of guilty to the following crime(s) 

      entered a plea of nolo contendere to the following crime(s) 

    Offense   Degree  

    Statute   of  Case  OBTS 

Count  Crime  Number(s)  Crime  Number Number 
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      and no cause being shown why the defendant should not be adjudicated guilty, IT 

IS ORDERED THAT the defendant is hereby ADJUDICATED GUILTY of the 

above crime(s). 

      and being a qualified offender pursuant to section 943.325, Florida Statutes, the 

defendant shall be required to submit DNA samples as required by law. 

      and good cause being shown; IT IS ORDERED THAT ADJUDICATION OF 

GUILT BE WITHHELD. 

DONE AND ORDERED in open court in            County, Florida, on ...........(date)........... 

      

Judge  

State of Florida 

v. 

      

Defendant      Case Number      

FINGERPRINTS OF DEFENDANT 

              

R. Thumb  R. Index  R. Middle  R. Ring R. Little 

              

L. Thumb  L. Index  L. Middle  L. Ring L. Little 

Fingerprints taken by:            

       (Name)   (Title) 

I HEREBY CERTIFY that the above and foregoing fingerprints on this judgment are the 

fingerprints of the defendant,           , and that they were placed thereon by the defendant in my 

presence in open court this date. 

      

Judge     
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(c) Form for Charges, Costs, and Fees. 

In the Circuit Court, 

  Judicial Circuit, in and for 

   County, Florida 

Division      

Case Number      

 

State of Florida 

v. 

      

Defendant 

CHARGES/COSTS/FEES 

The defendant is hereby ordered to pay the following sums if checked: 

      $50.00 pursuant to section 938.03, Florida Statutes (Crimes Compensation Trust 

Fund). 

      $3.00 as a court cost pursuant to section 938.01, Florida Statutes (Criminal Justice 

Trust Fund). 

      $2.00 as a court cost pursuant to section 938.15, Florida Statutes (Criminal Justice 

Education by Municipalities and Counties). 

      A fine in the sum of $            pursuant to section 775.0835, Florida Statutes. (This 

provision refers to the optional fine for the Crimes Compensation Trust Fund and is not 

applicable unless checked and completed. Fines imposed as part of a sentence to section 

775.083, Florida Statutes, are to be recorded on the sentence page(s).) 

      A sum of $               pursuant to section 938.27, Florida Statutes 

(Prosecution/Investigative Costs). 

      A sum of $              pursuant to section 938.29, Florida Statutes (Public 

Defender/Appointed Counsel Fees). 

      Restitution in accordance with attached order. 

      $201 pursuant to section 938.08, Florida Statutes (Funding Programs in Domestic 

Violence). 
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      A sum of $              for the cost of collecting the DNA sample required by section 

943.325, Florida Statutes. 

      Other             

              

[Insert list of mandatory fines, discretionary fines, and restitution, if any.] 

DONE AND ORDERED in open court in                      County, Florida, on .....(date)...... 

 

      

Judge    



Appendix B – 140 

(d) Form for Sentencing. 

Defendant      Case Number     OBTS Number     

 
SENTENCE 

(As to Count       ) 

The defendant, being personally before this court, accompanied by the defendant’s 

attorney of record,           , and having been adjudicated guilty herein, and the court having given 

the defendant an opportunity to be heard and to offer matters in mitigation of sentence, and to 

show cause why the defendant should not be sentenced as provided by law, and no cause being 

shown, 

(Check one if applicable) 

       and the court having on .....(date)..... deferred imposition of sentence until this date 

      and the court having previously entered a judgment in this case on ..........(date).......... 

now resentences the defendant 

      and the court having placed the defendant on probation/community control and having 

subsequently revoked the defendant’s probation/community control 

It Is The Sentence Of The Court That: 

      The defendant pay a fine of $     , pursuant to section 775.083, Florida Statutes, plus  

$      as the 5% surcharge required by section 938.04, Florida Statutes.  

      The defendant is hereby committed to the custody of the Department of Corrections. 

      The defendant is hereby committed to the custody of the Sheriff of    County, 

Florida 

      The defendant is sentenced as a youthful offender in accordance with section 958.04, 

Florida Statutes. 

To Be Imprisoned (check one; unmarked sections are inapplicable): 

      For a term of natural life. 

      For a term of           . 

      Said SENTENCE SUSPENDED for a period of            subject to conditions set forth in 

this order. 
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If “split” sentence complete the appropriate paragraph 

      Followed by a period of            on probation/community control under the supervision of 

the Department of Corrections according to the terms and conditions of supervision set forth in a 

separate order entered herein. 

      However, after serving a period of            imprisonment in            the balance of the 

sentence shall be suspended and the defendant shall be placed on probation/community control 

for a period of            under supervision of the Department of Corrections according to the terms 

and conditions of probation/community control set forth in a separate order entered herein. 

In the event the defendant is ordered to serve additional split sentences, all incarceration portions 

shall be satisfied before the defendant begins service of the supervision terms. 

SPECIAL PROVISIONS 

(As to Count        ) 

By appropriate notation, the following provisions apply to the sentence imposed: 

Mandatory/Minimum Provisions: 

Firearm 

      It is further ordered that the 3–year minimum imprisonment provision of section 

775.087(2), Florida Statutes, is hereby imposed for the sentence specified in this count. 

Drug Trafficking 

      It is further ordered that the            mandatory minimum imprisonment provision of 

section 893.135(1), Florida Statutes, is hereby imposed for the sentence specified in this 

count. 

Controlled Substance Within 1,000 Feet of School 

      It is further ordered that the 3-year minimum imprisonment provision of section 

893.13(1)(c)1, Florida Statutes, is hereby imposed for the sentence specified in this count. 

Habitual Felony Offender 

      The defendant is adjudicated a habitual felony offender and has been sentenced to an 

extended term in accordance with the provisions of section 775.084(4)(a), Florida 

Statutes. The requisite findings by the court are set forth in a separate order or stated on 

the record in open court. 

Habitual Violent Felony Offender 
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      The defendant is adjudicated a habitual violent felony offender and has been sentenced to 

an extended term in accordance with the provisions of section 775.084(4)(b), Florida 

Statutes. A minimum term of       year(s) must be served prior to release. The requisite 

findings of the court are set forth in a separate order or stated on the record in open court. 

Law Enforcement Protection Act 

      It is further ordered that the defendant shall serve a minimum of      years before release 

in accordance with section 775.0823, Florida Statutes. (Offenses committed before 

January 1, 1994.) 

Capital Offense 

      It is further ordered that the defendant shall serve no less than 25 years in accordance 

with the provisions of section 775.082(1), Florida Statutes. (Offenses committed before 

October 1, 1995.) 

Short-Barreled Rifle, Shotgun, Machine Gun 

      It is further ordered that the 5–year minimum provisions of section 790.221(2), Florida 

Statutes, are hereby imposed for the sentence specified in this count. (Offenses 

committed before January 1, 1994.) 

Continuing Criminal Enterprise 

      It is further ordered that the 25–year minimum sentence provisions of section 893.20, 

Florida Statutes, are hereby imposed for the sentence specified in this count. (Offenses 

committed before January 1, 1994.) 

Taking a Law Enforcement Officer’s Firearm 

      It is further ordered that the 3–year mandatory minimum imprisonment provision of 

section 775.0875(1), Florida Statutes, is hereby imposed for the sentence specified in this 

count. (Offenses committed before January 1, 1994.) 

Sexual Offender/Sexual Predator Determinations: 

Sexual Predator 

The defendant is adjudicated a sexual predator as set forth in section 775.21, Florida 

Statutes. 

Sexual Offender 

The defendant meets the criteria for a sexual offender as set forth in section 

943.0435(1)(a)1a., b., c., or d, Florida Statutes. 

Age of Victim 
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The victim was              years of age at the time of the offense.  

Age of Defendant  

The defendant was              years of age at the time of the offense. 

Relationship to Victim 

The defendant is not the victim’s parent or guardian. 

Sexual Activity [Section 800.04(4), Florida Statutes] 

The offense                did    did not involve sexual activity. 

Use of Force or Coercion [Section 800.04(4), Florida Statutes] 

The sexual activity described herein    did    did not involve the use of 

force or coercion. 

Use of Force or Coercion/unclothed Genitals [Section 800.04(5), Florida Statutes] 

The molestation    did    did not involve unclothed genitals or genital 

area. 

The molestation    did    did not involve the use of force or coercion. 

Other Provisions: 

Criminal Gang Activity 

       The felony conviction is for an offense that was found, pursuant to section 874.04, 

Florida Statutes, to have been committed for the purpose of benefiting, promoting, or 

furthering the interests of a criminal gang. 

[Include all findings, sentencing enhancements, and mandatory minimum provisions, as 

authorized by law and pronounced at sentencing.] 

Retention of Jurisdiction 

      The court retains jurisdiction over the defendant pursuant to section 947.16(4), Florida 

Statutes (1983). 

Jail Credit 
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      It is further ordered that the defendant shall be allowed a total of       days as credit for 

time incarcerated before imposition of this sentence. 

CREDIT FOR TIME SERVED 

IN RESENTENCING AFTER 

VIOLATION OF PROBATION 

OR COMMUNITY CONTROL 

      It is further ordered that the defendant be allowed        days time served between date of 

arrest as a violator following release from prison to the date of resentencing. The 

Department of Corrections shall apply original jail time credit and shall compute and 

apply credit for time served and unforfeited gain time previously awarded on case/count  

 . (Offenses committed before October 1, 1989.) 

      It is further ordered that the defendant be allowed        days time served between date of 

arrest as a violator following release from prison to the date of resentencing. The 

Department of Corrections shall apply original jail time credit and shall compute and 

apply credit for time served on case/count       . (Offenses committed between October 1, 

1989, and December 31, 1993.) 

      The Court deems the unforfeited gain time previously awarded on the above case/count 

forfeited under section 948.06(7), Florida Statutes. 

      The Court allows unforfeited gain time previously awarded on the above case/count. 

(Gain time may be subject to forfeiture by the Department of Corrections under section 

944.28(1), Florida Statutes.) 

      It is further ordered that the defendant be allowed        days time served between date of 

arrest as a violator following release from prison to the date of resentencing. The 

Department of Corrections shall apply original jail time credit and shall compute and 

apply credit for time served only pursuant to section 921.0017, Florida Statutes, on 

case/count                . (Offenses committed on or after January 1, 1994.) 

Consecutive/Concurrent as to Other Counts 

It is further ordered that the sentence imposed for this count shall run (check one) 

      consecutive to       concurrent with the sentence set forth in count       of this case. 

Consecutive/Concurrent as to Other Convictions 

It is further ordered that the composite term of all sentences imposed for the counts specified in 

this order shall run (check one)       consecutive to       concurrent with (check one) the following: 

      any active sentence being served. 
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      specific sentences:           

             

             

In the event the above sentence is to the Department of Corrections, the Sheriff of    

County, Florida, is hereby ordered and directed to deliver the defendant to the Department of 

Corrections at the facility designated by the department together with a copy of this judgment 

and sentence and any other documents specified by Florida Statute. 

The defendant in open court was advised of the right to appeal from this sentence by 

filing notice of appeal within 30 days from this date with the clerk of this court and the 

defendant’s right to the assistance of counsel in taking the appeal at the expense of the state on 

showing of indigency. 

In imposing the above sentence, the court further recommends     

             

              

DONE AND ORDERED in open court at            County, Florida, on .....(date)...... 

      

Judge  
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(e) Form for Order of Probation. 

In the      Court,  

of    County, Florida 

Case Number     

 

State of Florida 

v. 

      

Defendant 

ORDER OF PROBATION 

This cause coming on this day to be heard before me, and you, the defendant,  

 , being now present before me, and you having 

(check one) 

      entered a plea of guilty to 

      entered a plea of nolo contendere to 

      been found guilty by jury verdict of 

      been found guilty by the court trying the case without a jury of the offense(s) of  

            

            

             

SECTION 1: Judgment Of Guilt 

      The Court hereby adjudges you to be guilty of the above offense(s). 

Now, therefore, it is ordered and adjudged that the imposition of sentence is hereby 

withheld and that you be placed on probation for a period of                under the supervision of 

the Department of Corrections, subject to Florida law. 

SECTION 2: Order Withholding Adjudication 
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      Now, therefore, it is ordered and adjudged that the adjudication of guilt is hereby 

withheld and that you be placed on probation for a period of         under the supervision of the 

Department of Corrections, subject to Florida law. 

SECTION 3: Probation During Portion Of Sentence 

It is hereby ordered and adjudged that you be 

      committed to the Department of Corrections 

      confined in the County Jail 

for a term of            with credit for            jail time. After you have served       of the term you 

shall be placed on probation for a period of            under the supervision of the Department of 

Corrections, subject to Florida law. 

      confined in the County Jail 

for a term of            with credit for            jail time, as a special condition of probation. 

It is further ordered that you shall comply with the following conditions of probation 

during the probationary period.: 

(1) Not later than the fifth day of each month, you will make a full and truthful report 

to your officer on the form provided for that purpose. 

(2) You will pay the State of Florida the amount of $                     per month toward 

the cost of your supervision, unless otherwise waived in compliance with Florida Statutes. 

(3) You will not change your residence or employment or leave the county of your 

residence without first procuring the consent of your officer. 

(4) You will not possess, carry, or own any firearm. You will not possess, carry, or 

own any weapons without first procuring the consent of your officer. 

(5) You will live without violating the law. A conviction in a court of law shall not be 

necessary for such a violation to constitute a violation of your probation. 

(6) You will not associate with any person engaged in any criminal activity. 

(7) You will not use intoxicants to excess or possess any drugs or narcotics unless 

prescribed by a physician. Nor will you visit places where intoxicants, drugs, or other dangerous 

substances are unlawfully sold, dispensed, or used. 
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(8) You will work diligently at a lawful occupation, advise your employer of your 

probation status, and support any dependents to the best of your ability, as directed by your 

officer. 

(9) You will promptly and truthfully answer all inquiries directed to you by the court 

or the officer, and allow your officer to visit in your home, at your employment site, or 

elsewhere, and you will comply with all instructions your officer may give you. 

(10) You will pay restitution, costs, and/or fees in accordance with the attached orders. 

(11) You will report in person within 72 hours of your release from confinement to the 

probation office in                      County, Florida, unless otherwise instructed by your officer. 

(This condition applies only if section 3 on the previous page is checked.) Otherwise, you must 

report immediately to the probation office located at                     . 

(12) You shall submit to the drawing of blood or other biological specimens as 

required by section 943.325, Florida Statutes. 

(13) You shall submit to the taking of a digitized photograph as required by section 

948.03, Florida Statutes.  

SPECIAL CONDITIONS 

      You must undergo a (drug/alcohol) evaluation and, if treatment is deemed necessary, you 

must successfully complete the treatment. 

      You will submit to urinalysis, breathalyzer, or blood tests at any time requested by your 

officer, or the professional staff of any treatment center where you are receiving treatment, to 

determine possible use of alcohol, drugs, or controlled substances. You shall be required to pay 

for the tests unless payment is waived by your officer. 

      You must undergo a mental health evaluation, and if treatment is deemed necessary, you 

must successfully complete the treatment. 

      You will not associate with            during the period of probation. 

      You will not associate with other criminal gang members or associates, except as 

authorized by law enforcement officials, prosecutorial authorities, or the court, for the purpose of 

aiding in the investigation of criminal activity. 

      You will not contact            during the period of probation. 

      You will attend and successfully complete an approved batterers’ intervention program. 
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GENERAL CONDITIONS: [List the general conditions of probation pursuant to section 

948.03, Florida Statutes.] 

SPECIAL CONDITIONS: [List the special conditions of probation as orally pronounced 

and authorized by law.] 

      Other             

              

(Use the space below for additional conditions as necessary.) 

 

You are hereby placed on notice that the court may at any time rescind or modify any of 

the conditions of your probation, or may extend the period of probation as authorized by law, or 

may discharge you from further supervision. If you violate any of the conditions of your 

probation, you may be arrested and the court may revoke your probation, adjudicate you guilty if 

adjudication of guilt was withheld, and impose any sentence that it might have imposed before 

placing you on probation or require you to serve the balance of the sentence. The court may 

rescind or modify at any time the terms and conditions imposed by it upon the probationer. 

It is further ordered that when you have been instructed as to the conditions of probation, 

you shall be released from custody if you are in custody, and if you are at liberty on bond, the 

sureties thereon shall stand discharged from liability. (This paragraph applies only if section 1 or 

section 2 is checked.) 

It is further ordered that the clerk of this court file this order in the clerk’s office and 

provide certified copies of same to the officer for use in compliance with the requirements of 

law. 

DONE AND ORDERED, on .....(date)...... 

      

Judge 

I acknowledge receipt of a certified copy of this order. The conditions have been 

explained to me and I agree to abide by them. 

.....(date).....      Probationer      

 

Instructed by      

 

    Original:   Clerk of the Court 
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    Certified Copies:   Probationer 

Florida Department of Corrections, 

Probation and Parole Service 
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(f) Form for Community Control. 

In the      Court,  

of    County, Florida 

Case Number     

 

State of Florida 

v. 

      

Defendant 

ORDER OF COMMUNITY CONTROL 

This cause coming on this day to be heard before me, and you, the defendant,  

 , being now present before me, and you having 

(check one) 

      entered a plea of guilty to 

      entered a plea of nolo contendere to 

      been found guilty by jury verdict of 

      been found guilty by the court trying the case without a jury of the offense(s) of  

            

             

SECTION 1: Judgment of Guilt 

      The court hereby adjudges you to be guilty of the above offense(s). 

Now, therefore, it is ordered and adjudged that you be placed on community control for a 

period of            under the supervision of the Department of Corrections, subject to Florida law. 

SECTION 2: Order Withholding Adjudication 

      Now, therefore, it is ordered and adjudged that the adjudication of guilt is hereby 

withheld and that you be placed on Community Control for a period of            under the 

supervision of the Department of Corrections, subject to Florida law. 

SECTION 3: Community Control During Portion Of Sentence 
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It is hereby ordered and adjudged that you be 

      committed to the Department of Corrections 

      confined in the County Jail 

for a term of            with credit for            jail time. After you have served      of the term, you 

shall be placed on community control for a period of            under the supervision of the 

Department of Corrections, subject to Florida law. 

      confined in the County Jail 

for a term of            with credit for            jail time, as a special condition of community control. 

It is further ordered that you shall comply with the following conditions of community 

control during the community control period.: 

(1) Not later than the fifth day of each month, you will make a full and truthful report 

to your officer on the form provided for that purpose. 

(2) You will pay the State of Florida the amount of $           per month toward the cost 

of your supervision, unless otherwise waived in compliance with Florida Statutes. 

(3) You will not change your residence or employment or leave the county of your 

residence without first procuring the consent of your officer. 

(4) You will not possess, carry, or own any firearm. You will not possess, carry, or 

own other weapons without first procuring the consent of your officer. 

(5) You will live without violating the law. A conviction in a court of law shall not be 

necessary for such a violation to constitute a violation of your community control. 

(6) You will not associate with any person engaged in any criminal activity. 

(7) You will not use intoxicants to excess or possess any drugs or narcotics unless 

prescribed by a physician. Nor will you visit places where intoxicants, drugs, or other dangerous 

substances are unlawfully sold, dispensed, or used. 

(8) You will work diligently at a lawful occupation, advise your employer of your 

community control status, and support any dependents to the best of your ability as directed by 

your officer. 
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(9) You will promptly and truthfully answer all inquiries directed to you by the court 

or your officer and allow your officer to visit in your home, at your employment site or 

elsewhere, and you will comply with all instructions your officer may give you. 

(10) You will report to your officer at least 4 times a week, or, if unemployed full 

time, daily. 

(11) You will perform            hours of public service work as directed by your officer. 

(12) You will remain confined to your approved residence except for one half hour 

before and after your approved employment, public service work, or any other special activities 

approved by your officer. 

(13) You will pay restitution, costs, and/or fees in accordance with the attached orders. 

(14) You will report in person within 72 hours of your release from confinement to the 

probation office in            County, Florida, unless otherwise instructed by your officer. (This 

condition applies only if section 3 on the previous page is checked.) Otherwise, you must report 

immediately to the probation office located at           . 

(15) You shall submit to the drawing of blood or other biological specimens as 

required by section 943.325, Florida Statutes. 

(16) You shall submit to the taking of a digitized photograph as required by section 

948.101, Florida Statutes. 

SPECIAL CONDITIONS 

      You must undergo a (drug/alcohol) evaluation, and if treatment is deemed necessary, you 

must successfully complete the treatment. 

      You must undergo a mental health evaluation, and if treatment is deemed necessary, you 

must successfully complete the treatment. 

      You will submit to urinalysis, breathalyzer, or blood tests at any time requested by your 

officer, or the professional staff of any treatment center where you are receiving treatment, to 

determine possible use of alcohol, drugs, or controlled substances. You shall be required to pay 

for the tests unless payment is waived by your officer. 

      You will not associate with            during the period of community control. 

      You will not associate with other criminal gang members or associates, except as 

authorized by law enforcement officials, prosecutorial authorities, or the court, for the purpose of 

aiding in the investigation of criminal activity. 
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      You will not contact            during the period of community control. 

      You will maintain an hourly accounting of all your activities on a daily log which you 

will submit to your officer on request. 

      You will participate in self-improvement programs as determined by the court or your 

officer. 

      You will submit to electronic monitoring of your whereabouts as required by the Florida 

Department of Corrections. 

      You will attend and successfully complete an approved batterers’ intervention program. 

      Other             

             

(Use the space below for additional conditions as necessary.) 

GENERAL CONDITIONS: [List the general conditions of community control pursuant 

to section 948.101, Florida Statutes.] 

SPECIAL CONDITIONS: [List the special conditions of community control as orally 

pronounced and authorized by law.] 

You are hereby placed on notice that the court may at any time rescind or modify any of 

the conditions of your community control, or may extend the period of community control as 

authorized by law, or may discharge you from further supervision or return you to a program of 

regular probation supervision. If you violate any of the conditions and sanctions of your 

community control, you may be arrested, and the court may adjudicate you guilty if adjudication 

of guilt was withheld, revoke your community control, and impose any sentence that it might 

have imposed before placing you on community control.The court may rescind or modify at any 

time the terms and conditions imposed by it upon the community controlee. 

It is further ordered that when you have reported to your officer and have been instructed 

as to the conditions of community control, you shall be released from custody if you are in 

custody, and if you are at liberty on bond, the sureties thereon shall stand discharged from 

liability. (This paragraph applies only if section 1 or section 2 is checked.) 

It is further ordered that the clerk of this court file this order in the clerk’s office, and 

forthwith provide certified copies of same to the officer for use in compliance with the 

requirements of law. 

DONE AND ORDERED, on .....(date)...... 
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Judge 

I acknowledge receipt of a certified copy of this order. The conditions have been 

explained to me and I agree to abide by them. 

.....(date).....          Community controller    

 

Instructed by      

    Original:   Clerk of the Court 

    Certified Copies:   Community Controlee 

Florida Department of Corrections, 

Probation and Parole Service 
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(g) Form for Restitution Order. 

In the Circuit Court, 

  Judicial Circuit, in and for 

  County, Florida 

Division     

Case Number     

 

State of Florida 

v. 

      

Defendant 

RESTITUTION ORDER 

By appropriate notation, the following provisions apply to the sentence imposed in this 

section: 

      Restitution is not ordered as it is not applicable. 

      Restitution is not ordered due to the financial resources of the defendant. 

      Restitution is not ordered due to      . 

      Due to the financial resources of the defendant, restitution of a portion of the  

  damages is ordered as prescribed below. 

      Restitution is ordered as prescribed below. 

      Restitution is ordered for the following victim. (Victim refers to the aggrieved  

  party, aggrieved party’s estate, or aggrieved party’s next of kin if the aggrieved  

  party is deceased as a result of the offense. In lieu of the victim’s address, the  

  address and phone number of the prosecuting attorney, victim’s attorney, or  

  victim advocate may be used.) 

              

Name of victim     Name of attorney or advocate if applicable 

Address              

City, State, and Zip Code            
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Phone Number (of prosecuting attorney, victim’s attorney, or victim advocate)    

              

      The sum of $      for medical and related services and devices relating to physical, 

psychiatric, and psychological care, including non-medical care and treatment rendered in 

accordance with a recognized method of healing. 

      The sum of $      for necessary physical and occupational therapy and rehabilitation. 

      The sum of $      to reimburse the victim for income lost as a result of the offense. 

      The sum of $      for necessary funeral and related services if the offense resulted in 

bodily injury resulting in the death of the victim. 

      The sum of $      for damages resulting from the offense. 

      The sum of $      for           

             

It is further ordered that the defendant fulfill restitution obligations in the following 

manner: 

      Total monetary restitution is determined to be $      to be paid at a rate of $      per (check 

one)       month       week       other (specify)                     and is to be paid (check one)  

          through the clerk of the circuit court,       to the victim’s designee, or       through 

the Department of Corrections, with an additional 4% fee of $      for handling, 

processing, and forwarding the restitution to the victim(s). 

      For which sum let execution issue. 

[Include all restitution and findings, as authorized by law and pronounced at sentencing.]  

DONE AND ORDERED at            County, Florida, on .....(date)...... 

      

 Judge 

 Original: Clerk of the Court 

 Certified Copy: Victim 

Committee Note 

1980 Amendment. The proposed changes to rule 3.986 are housekeeping in 

nature. References to the Department of Offender Rehabilitation have been 

changed to Department of Corrections to reflect a legislative change. See section 

20.315, Florida Statutes (Supp. 1978). The reference to “hard labor” has been 
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stricken as the courts have consistently held such a condition of sentence is not 

authorized by statute. See, e.g., McDonald v. State, 321 So. 2d 453, 458 (Fla. 4th 

DCA 1975). 
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RULE 3.9876. MOTION FOR CORRECTION OF SENTENCE 

MOTION FOR CORRECTION OF ILLEGAL SENTENCE, INCORRECT SENTENCING 

SCORESHEET, OR ERRONEOUS SEXUAL PREDATOR DESIGNATION 

FLORIDA RULE OF CRIMINAL PROCEDURE 3.800(a) 

INSTRUCTIONS FOR FILING MOTION FOR CORRECTION OF SENTENCE 

PURSUANT TO FLORIDA RULE OF CRIMINAL PROCEDURE 3.800(a) 

READ CAREFULLY 

1. The attached motion is to be used to request a correction of illegal sentence, 

incorrect calculation in a sentencing scoresheet, or erroneous sexual predator designation. This 

form should not be used for motions for correction of jail credit (see Fla. R. Crim. P. 3.801). 

2. No successive motion for correction of incorrect calculation in a sentencing 

scoresheet or the correction of erroneous sexual predator designation will be considered. If a 

motion fails to allege new or different grounds for relief, and the prior determination was on the 

merits, the motion may be dismissed. 

3. The court records must demonstrate, on their face, that you are entitled to a 

correction of sentence or that a sexual predator designation is erroneous. The records that 

demonstrate that a sentence is illegal, that there is an incorrect calculation in a sentencing 

scoresheet, or that a sexual predator designation is erroneous, should be attached to this motion. 

4. You must complete the attached motion by filling in the blank spaces.  

5. You must tell the truth and sign the attached motion. If you make a false 

statement of a material fact in your motion, you may be prosecuted for perjury. You must declare 

that you have read the motion for relief, or had the motion read to you, that you understand its 

contents, and that all of the facts contained in the motion are true and correct. If you do not 

answer YES to question 5, your motion will be rejected as incomplete.  

6. You must file the attached motion in the court that imposed the sentence.  

7. You are not required to pay a filing fee to file the attached motion. 

In the Circuit Court of the 

   Judicial Circuit 

in and for     

County, Florida 
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State of Florida    ) 

     ) 

  v.   ) 

     ) 

     ) 

(your name)    ) 

     ) 

     ) 

MOTION FOR CORRECTION OF ILLEGAL SENTENCE, INCORRECT SENTENCING 

SCORESHEET, OR ERRONEOUS SEXUAL PREDATOR DESIGNATION 

                         (hereinafter “Defendant”), in pro se fashion, respectfully moves this 

Honorable Court for correction of: 

___ illegal sentence; and/or 

___ incorrect calculation in a sentencing scoresheet; and/or 

___ erroneous sexual predator designation  

pursuant to Florida Rule of Criminal Procedure 3.800(a). In support of the motion, the defendant 

states the following in a question-and-answer format: 

 

1. What are the FACT(S) that entitle you to correction of sentence?    

 

              

 

              

 

              

2. Where in the court’s record is it demonstrated that you are entitled to correction of 

sentence, correction of incorrect calculation in a sentencing scoresheet, or the correction of 

erroneous sexual predator designation?          

3.  Is this the first motion you have filed requesting this correction of sentence or 

removal of an erroneous sexual predator designation?       

 

If you answered NO, how many prior motions have you filed? What was the claim in each 

motion?             
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As to EACH motion, what was the result?         

 

              

 

              

 

 4. What is the correct sentence or designation that you are requesting in this motion? 

 

              

 

              

 

              

 5. Under penalties of perjury and administrative sanctions from the Department of 

Corrections, including forfeiture of gain time if this motion is found to be frivolous or made in 

bad faith, I certify that I understand the contents of the foregoing motion, that the facts contained 

in the motion are true and correct, and that I have a reasonable belief that the motion is timely 

filed. I certify that this motion does not duplicate previous motions that have been disposed of by 

the court. I further certify that I understand English and have read the foregoing motion or had 

the motion read to me, or the foregoing motion was translated completely into a language which 

I understand and read to me by .....(name)....., whose address is .....(address)....., and whose 

certification of an accurate and complete translation is attached to this motion. 

 

/s/       

Name       

DC#       

 

Certification of Mailing 

(Must use Certification of Mailing OR Certificate of Service) 

 I certify that I placed this document in the hands of .....(here insert name of institution 

official)..... for mailing to .....(here insert name or names and address(es) used for service)..... on 

.....(date)...... 

/s/       

Name       

Address      

DC#       
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Certificate of Service 

(Must use Certification of Mailing OR Certificate of Service) 

I certify that the foregoing document has been furnished to (here insert name or names, 

address(es) used for service and mailing address(es)) by (e-mail) (delivery) (mail) (fax) on 

.....(date)...... 

/s/      

Attorney 

Certification of an Accurate and Complete Translation 

(To be used if translation of the motion was necessary.) 

I certify that a complete and accurate translation of this motion was provided to the 

Defendant in this case on .....(date)...... 

/s/       

Name       

Address      

DC#       
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RULE 3.989. AFFIDAVIT,; PETITION,; AND ORDER TO EXPUNGE 

OR SEAL FORMS 

(a) Affidavit in Support of Petition. 

In the Circuit Court of the 

  Judicial Circuit, 

in and for     

County, Florida 

 

Case No.:      

Division      

State of Florida,   ) 

     ) 

     Plaintiff,    ) 

     ) 

v.     ) 

     ) 

          , ) 

     ) 

     Defendant/Petitioner  ) 

           ) 

AFFIDAVIT 

State of Florida 

County of     

I, .....(name of defendant/petitioner)....., am the defendant/petitioner in the above-styled 

cause and I do hereby swear or affirm that: 

1. I fully understand the meaning of all of the terms of this affidavit. 

2. I have never been adjudicated guilty of a criminal offense or a comparable 

ordinance violation nor adjudicated delinquent for committing a felony or a misdemeanor 

specified in section 943.051(3)(b), Florida Statutes.     

3. I was arrested on .....(date)....., by .....(arresting agency)....., and I have not been 

adjudicated guilty of, nor adjudicated delinquent for committing, any of the acts stemming from 

that arrest or the alleged criminal activity surrounding my arrest. 
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4. I am eligible for the relief requested, to the best of my knowledge and belief, and 

do not have any other petition to expunge or seal pending before any court. 

5. I have never secured a prior records expunction or sealing under any lawunder 

section 943.0585 or 943.059, Florida Statutes, or under former section 893.14, 901.33, or 

943.058, Florida Statutes, or the record is otherwise eligible for expunction because it has been 

sealed for at least 10 years. 

6. (For use in expunction petitions only.) My record of arrest for this date has been 

sealed for at least 10 years; or an indictment, information, or other charging document was not 

filed against me for the above criminal transaction; or an indictment, information, or other 

charging document filed against me was dismissed by the prosecutor or the court. 

      

Petitioner 

Sworn to and subscribed before me on .....(date)...... 

      

NOTARY PUBLIC, or other person 

authorized to administer an oath 

 

Printed, typed, or stamped 

commissioned name of Notary Public 

Personally known .......... or produced identification ........... 

Type of identification produced .................... 

My commission expires: 
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(b) Order to Expunge. 

In the Circuit Court of the 

   Judicial Circuit, 

in and for      

County, Florida 

 

Case No.:      

Division      

State of Florida,   ) 

     ) 

     Plaintiff,    ) 

     ) 

v.     ) 

     ) 

          , ) 

     ) 

     Defendant/Petitioner  ) 

           ) 

ORDER TO EXPUNGE UNDER 

SECTION 943.0585, FLORIDA STATUTES, 

AND FLORIDA RULE OF CRIMINAL PROCEDURE 3.692 

THIS CAUSE having come on to be heard before me this date on a petition to expunge 

certain records of the petitioner’s arrest on .....(date)....., by .....(arresting agency)....., for 

.....(charges)....., and the court having heard argument of counsel and being otherwise fully 

advised in the premises, the court hereby finds the following: 

1. The petitioner has never previously been adjudicated guilty of a criminal offense 

or a comparable ordinance violation nor adjudicated delinquent for committing a felony or a 

misdemeanor specified in section 943.051(3)(b), Florida Statutes. 

2. The petitioner was not adjudicated guilty of nor adjudicated delinquent for 

committing any of the acts stemming from the arrest or criminal activity to which this 

expunction petition pertains. 

3. The petitioner has not secured a prior records expunction or sealing under section 

943.0585 or 943.059, Florida Statutes, or under former section 893.14, 901.33, or 943.058, 

Florida Statutes, or the record is otherwise eligible for expunction because it has been sealed for 

at least 10 years.  
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4. This record has either been sealed for at least 10 years; or no indictment, 

information, or other charging document was ever filed in this case against the petitioner; or an 

indictment, information, or other charging document filed against the defendant was dismissed 

by the prosecutor or the court. 

5. A Certificate of Eligibility issued by the Florida Department of Law Enforcement 

accompanied the petition for expunction of nonjudicial criminal history records. Whereupon it is 

ORDERED AND ADJUDGED that the petition to expunge is granted. All court records 

pertaining to the above-styled case shall be sealed in accordance with the procedures set forth in 

Florida Rule of Criminal Procedure 3.692; and it is further 

ORDERED AND ADJUDGED that the clerk of this court shall forward a certified copy 

of this order to the (check one) ..... state attorney, ..... special prosecutor, ..... statewide 

prosecutor, .....(arresting agency)....., and the Sheriff of .......... County, who will comply with the 

procedures set forth in section 943.0585, Florida Statutes, and appropriate regulations of the 

Florida Department of Law Enforcement, and who will further forward a copy of this order to 

any agency that their records reflect has received the instant criminal history record information; 

and it is further 

ORDERED AND ADJUDGED that .....(arresting agency)..... shall expunge all 

information concerning indicia of arrest or criminal history record information regarding the 

arrest or alleged criminal activity to which this petition pertains in accordance with the 

procedures set forth in section 943.0585, Florida Statutes, and Florida Rule of Criminal 

Procedure 3.692. 

All costs of certified copies involved herein are to be borne by the ........... 

DONE AND ORDERED in Chambers at .......... County, Florida, on .....(date)...... 

      

Circuit Court Judge 
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(c) Order to Seal. 

In the Circuit Court of the 

  Judicial Circuit, 

in and for      

County, Florida 

 

Case No.:      

Division      

State of Florida,   ) 

     ) 

     Plaintiff,    ) 

     ) 

v.     ) 

     ) 

          , ) 

     ) 

     Defendant/Petitioner  ) 

            ) 

ORDER TO SEAL RECORDS UNDER SECTION 943.059,  

FLORIDA STATUTES, AND FLORIDA RULE OF  

CRIMINAL PROCEDURE 3.692 

THIS CAUSE having come on to be heard before me this date on petitioner’s petition to 

seal records concerning the petitioner’s arrest on .....(date)....., by the .....(arresting agency)....., 

and the court having heard argument of counsel and being otherwise advised in the premises, the 

court hereby finds: 

1. The petitioner has never been previously adjudicated guilty of a criminal offense 

or comparable ordinance violation nor adjudicated delinquent for committing a felony or a 

misdemeanor specified in section 943.051(3)(b), Florida Statutes. 

2. The petitioner was not adjudicated guilty of nor adjudicated delinquent for 

committing any of the acts stemming from the arrest or criminal activity to which the instant 

petition pertains. 

3. The petitioner has not secured a prior records expunction or sealing under section 

943.0585 or 943.059, Florida Statutes, or under former section 893.14, 901.33, or 943.058, 

Florida Statutes. 
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4. A Certificate of Eligibility issued by the Florida Department of Law Enforcement 

accompanied the instant petition for sealing nonjudicial criminal history records. Whereupon it is 

ORDERED AND ADJUDGED that the petition to seal records is granted. All court 

records pertaining to the above-styled case shall be sealed in accordance with the procedures set 

forth in Florida Rule of Criminal Procedure 3.692; and it is further 

ORDERED AND ADJUDGED that the clerk of this court shall forward a certified copy 

of this order to the (check one) ..... state attorney, ..... special prosecutor, ..... statewide 

prosecutor, ..... .....(arresting agency)....., and the ..... Sheriff of .......... County, who will comply 

with the procedures set forth in section 943.059, Florida Statutes, and appropriate regulations of 

the Florida Department of Law Enforcement, and who will further forward a copy of this order 

to any agency that their records reflect has received the instant criminal history record 

information; and it is further 

ORDERED AND ADJUDGED that .....(arresting agency)..... shall seal all information 

concerning indicia of arrest or criminal history record information regarding the arrest or alleged 

criminal activity to which this petition pertains in accordance with the procedures set forth in 

section 943.059, Florida Statutes, and Florida Rule of Criminal Procedure 3.692. 

All costs of certified copies involved herein are to be borne by the ........... 

DONE AND ORDERED in Chambers at .......... County, Florida, on .....(date)...... 

      

Circuit Court Judge 
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(d) Petition to Expunge or Seal. 

In the Circuit Court of the 

  Judicial Circuit, 

in and for      

County, Florida 

 

Case No.:      

Division      

State of Florida,   ) 

     ) 

     Plaintiff,    ) 

     ) 

v.     ) 

     ) 

          , ) 

     ) 

     Defendant/Petitioner  ) 

            ) 

PETITION TO EXPUNGE OR SEAL 

The petitioner, .........., by and through the undersigned attorney, petitions this honorable 

court, under Florida Rule of Criminal Procedure 3.692 and section ..... 943.0585, or ..... section 

943.059, Florida Statutes, to .....expunge/seal..... all criminal history record information in the 

custody of any criminal justice agency and the official records of the court concerning the 

petitioner’s arrest on .....(date)....., by .....(arresting agency)....., for .....(charges)....., and as 

grounds therefor shows: 

1. On .....(date)....., the petitioner, .........., a .....(race/sex)....., whose date of birth is 

.....(date of birth)....., was arrested by .....(arresting agency)....., and charged with .....(charges)...... 

2. The petitioner has not been adjudicated guilty of nor adjudicated guilty of 

committing any of the acts stemming from this arrest or alleged criminal activity. 

3. The petitioner has not been previously adjudicated guilty of a criminal offense or 

a comparable ordinance violation nor adjudicated delinquent for committing a felony or a 

misdemeanor specified in section 943.051(3)(b), Florida Statutes. 

4. The petitioner has not secured a prior records expunction or sealing under section 

943.0585, or 943.059, Florida Statutes, or under former section 943.058, Florida Statutes, former 
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section 893.14, Florida Statutes, or former section 901.33, Florida Statutes, or any other law, 

rule, or authority. 

5. (To be used only when requesting expunction.) The petitioner’s record has been 

sealed under section 943.059, Florida Statutes, or under former section 943.058, Florida Statues, 

former section 893.14, Florida Statutes, or former section 901.33, Florida Statutes, for at least 10 

years; or there has not been an indictment, information, or other charging document filed against 

the petitioner who is the subject of this criminal history record information; or an indictment, 

information, or other charging document filed against the petitioner who is the subject of this 

criminal history information was dismissed by the prosecutor or the court. 

6. A Certificate of Eligibility for .....expunction/sealing..... of nonjudicial criminal 

history records issued by the Florida Department of Law Enforcement accompanies this petition. 

WHEREFORE, the petitioner moves to .....expunge/seal..... any criminal history record 

information and any official court records regarding his/her arrest by .....(arresting agency)....., 

for .....(charges)....., on .....(date)...... 

I HEREBY CERTIFY that a true and correct copy of the foregoing pleading has been 

served on .....(name of prosecuting authority)....., (check one) ..... State Attorney for the .......... 

Judicial Circuit, in and for .......... County, ..... Special Prosecutor, ..... Statewide Prosecutor); 

.....(arresting agency).....; .......... (Sheriff of county in which defendant was arrested, if different); 

and the Florida Department of Law Enforcement, on .....(date)...... 

      

Name: 

Address: 

City/State: 

Telephone Number: 

E-mail Address: 

Fla. Bar No.: 
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(e) Petition to Expunge; Human Trafficking Victim. 

In the Circuit Court of the 

  Judicial Circuit, 

in and for      

County, Florida 

 

Case No.:      

Division      

State of Florida,   ) 

     ) 

     Plaintiff,    ) 

     ) 

v.     ) 

     ) 

          , ) 

     ) 

     Defendant/Petitioner  ) 

            ) 

PETITION TO EXPUNGE/HUMAN TRAFFICKING VICTIM  

The petitioner, .........., by and through the undersigned attorney, petitions this honorable 

court, under Florida Rule of Criminal Procedure 3.692 and section 943.0583, Florida Statutes, to 

expunge all criminal history record information in the custody of any criminal justice agency and 

the official records of the court concerning the petitioner’s arrest and/or conviction on 

.....(date(s))....., by .....(arresting agency and/or prosecuting authority)....., for .....(charges and/or 

offenses)....., and as grounds therefor shows:  

1. On .....(date(s))....., the petitioner, .........., a .....(race/sex)....., whose date of birth is 

.....(date of birth)....., was arrested by .....(arresting agency)....., and charged with .....(charges)..... 

or was convicted by .....(name of prosecuting authority)..... of .....(offenses)......  

2. The petitioner has been the victim of human trafficking, as discussed in section 

787.06, Florida Statutes, and has committed, or is reported to have committed, an offense, other 

than those offenses listed in section, 775.084(1)(b)1, Florida Statutes, which was committed, or 

reported to have been committed, as a part of a human trafficking scheme of which he/she was 

the victim or at the direction of an operator of the scheme as evidenced by the attached official 

documentation of his/her status, or may be shown by clear and convincing evidence presented to 

the Court.  
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WHEREFORE, the petitioner moves to expunge any criminal history record information 

and any official court records regarding his/her arrest and/or conviction by .....(arresting agency 

and/or name of prosecuting authority)....., for .....(charges and/or offenses)....., on 

.....(date(s))....... 

I HEREBY CERTIFY that a true and correct copy of the foregoing pleading has been 

served on .....(name of prosecuting authority)....., (check one) ..... State Attorney for the ........... 

Judicial Circuit, in and for .......... County, ..... Special Prosecutor, ..... Statewide Prosecutor; 

.....(arresting agency).....; .......... (Sheriff of county in which defendant was arrested, if different); 

and the Florida Department of Law Enforcement, on .....(date)...... 

      

Name: 

Address: 

City/State: 

Telephone Number: 

E-mail Address: 

Fla. Bar No.: 

Personally known .......... or produced identification ............ 

Type of identification produced ........... 

My commission expires: 
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(f) Affidavit in Support of Petition; Human Trafficking Victim. 

In the Circuit Court of the 

  Judicial Circuit, 

in and for      

County, Florida 

 

Case No.:      

Division      

State of Florida,   ) 

     ) 

     Plaintiff,    ) 

     ) 

v.     ) 

     ) 

          , ) 

     ) 

     Defendant/Petitioner.  ) 

            ) 

AFFIDAVIT/HUMAN TRAFFICKING VICTIM 

State of Florida  

County of     

I, .....(name of defendant/petitioner)....., am the defendant/petitioner in the above-styled 

cause and I do hereby swear or affirm that:  

1. I fully understand the meaning of all of the terms of this affidavit.  

2. I have been the victim of human trafficking, as discussed in section 787.06, 

Florida Statutes, and have committed, or was reported to have committed, an offense, other than 

those offenses listed in section 775.084(1)(b)1, Florida Statutes, which was committed, or 

reported to have been committed, as a part of a human trafficking scheme of which I was the 

victim or at the direction of an operator of the scheme.  

3. I was arrested and/or convicted on .....(date(s))....., by .....(arresting agency and/or 

name of prosecuting authority)...... 

4. I am eligible for the relief requested, to the best of my knowledge and belief, and 

.....(do or do not)..... have any other petition to expunge or seal pending before any court. 
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Petitioner 

Sworn to and subscribed before me on .....(date)...... 

      

NOTARY PUBLIC, or other person 

authorized to administer an oath 

 

Printed, typed, or stamped 

commissioned name of Notary Public 

Personally known .......... or produced identification ...........  

Type of identification produced ............  

My commission expires: 
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(g) Order to Expunge; Human Trafficking Victim. 

In the Circuit Court of the 

  Judicial Circuit, 

in and for      

County, Florida 

 

Case No.:      

Division      

State of Florida,   ) 

     ) 

     Plaintiff,    ) 

     ) 

v.     ) 

     ) 

          , ) 

     ) 

     Defendant/Petitioner  ) 

            ) 

ORDER TO EXPUNGE, HUMAN TRAFFICKING VICTIM, 

UNDER SECTION 943.0583, FLORIDA STATUTES, 

AND FLORIDA RULE OF CRIMINAL PROCEDURE 3.692 

THIS CAUSE, having come on to be heard before me this date upon a petition to 

expunge certain records of the petitioner’s arrest and/or conviction on .....(date(s))....., by 

.....(arresting agency and/or name of prosecuting authority)....., for .....(charges and/or 

offenses)....., and the court having heard argument of counsel and being otherwise fully advised 

in the premises, the court hereby finds the following:  

The petitioner has been the victim of human trafficking, as discussed in section 787.06, 

Florida Statutes, and has committed, or is reported to have committed, an offense, other than 

those offenses listed in section 775.084(1)(b)1, Florida Statutes, which was committed, or 

reported to have been committed, as a part of a human trafficking scheme of which he/she was 

the victim, or at the direction of an operator of the scheme. A conviction expunged under this 

section is deemed to have been vacated due to a substantive defect in the underlying criminal 

proceedings. 

Whereupon it is  
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ORDERED AND ADJUDGED that the petition to expunge is granted. All court records 

pertaining to the above-styled case shall be sealed in accordance with the procedures set forth in 

Florida Rule of Criminal Procedure 3.692; and it is further 

ORDERED AND ADJUDGED that the clerk of this court shall forward a certified copy 

of this order to the (check one) ..... state attorney, ..... special prosecutor, ..... statewide 

prosecutor, ..... .....(arresting agency)....., and the Sheriff of .......... County, who will comply with 

the procedures set forth in section 943.0583, Florida Statutes, and appropriate regulations of the 

Florida Department of Law Enforcement, and who will further forward a copy of this order to 

any agency that their records reflect has received the instant criminal history record information; 

and it is further  

ORDERED AND ADJUDGED that .....(arresting agency)..... shall expunge all 

information concerning indicia of arrest, conviction, or criminal history record information 

regarding the arrest, conviction, or alleged criminal activity to which this petition pertains in 

accordance with the procedures set forth in section 943.0583, Florida Statutes, and Florida Rule 

of Criminal Procedure 3.692.  

All costs of certified copies involved herein are to be borne by the ........... 

DONE AND ORDERED in Chambers at .......... County, Florida, on .....(date)...... 

      

Circuit Court Judge 

Committee Notes 

1984 Adoption. In order to have uniformity throughout the state, the 

committee proposes these forms for petition to expunge or seal, order to seal, and 

order to expunge and affidavit. These also should be a great asset to counsel and an 

invaluable asset to the clerks and FDLE, etc., who will be receiving orders in the 

future. The subcommittee working on these proposed forms has contacted law 

enforcement agencies, clerks, etc., for their input as to these proposed forms.  
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APPENDIX C 

Proposed Rule 

RULE 3.010. SCOPE 

These rules shall govern the procedure in all criminal 

proceedings in state courts including proceedings involving 

direct and indirect criminal contempt, proceedings under rule 

3.850, and vehicular and pedestriancriminal traffic offenses 

insofar as providedthese rules are made applicable by section III, 

the Florida Rules of Practice and Procedure for Traffic Courts. 

These rules shall not apply to direct or indirect criminal contempt 

of a court acting in any appellate capacity. These rules shall not 

apply to rules 3.811 and 3.812. These rules shall be known as the 

Florida Rules of Criminal Procedure and may be cited as Fla. R. 

Crim. P.  

Committee Notes 

[NO CHANGE] 

 

 

 

 

 

 

Reason for Change 

 

 

Amended to update the rule to remove outdated 

references to “vehicular and pedestrian.” Further amended to 

correctly reference the Florida Rules of Traffic Court. 
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RULE 3.025. STATE AND PROSECUTING 

ATTORNEY DEFINED 

Whenever the terms “state,” “state attorney,” 

“prosecutor,” “prosecution,” “prosecuting officer,” or 

“prosecuting attorney” are used in these rules, they shall be 

construed to mean the prosecuting authority representing the 

sState of Florida.  

Committee Notes 

[NO CHANGE] 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Amended to capitalize “State” to conform to In re: 

Guidelines for Rules Submissions, AOSC06-14 (Fla. 2006) 

(“Guidelines”). 
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RULE 3.030. SERVICE AND FILING OF 

PLEADINGS, PAPERS, AND 

DOCUMENTS 

(a) Service. Every pleading subsequent to the initial 

indictment or information on which a defendant is to be tried 

unless the court otherwise orders, and every order not entered in 

open court, every written motion unless it is one about which a 

hearing ex parte is authorized, and every written notice, demand, 

and similar document shall be served on each party in conformity 

with Florida Rule of Judicial Administration 2.516.; however,  

n Nothing herein shall be construed to require that a plea of not 

guilty shall be in writing. 

(b) Filing. All documents that are “court records” as 

defined in the Florida Rules of Judicial Administration must be 

filed with the clerk in accordanceFilings of all pleadings and 

documents shall comply with Florida Rules of Judicial 

Administration 2.5202.505, 2.515, and 2.525. 

(c) [NO CHANGE] 

Committee Notes 

[NO CHANGE] 

 

 

 

 

Amended to remove the reference to “papers” in the rule 

title to indicate the move to electronic filing and e-mail service. 

 

 

 

 

Amended to make subdivision (a) easier to read. 

 

Subdivision (b) is amended to remove an outdated 

definition of “court records” and to add references to Florida 

Rules of Judicial Administration 2.505 (Attorneys), and 2.515 

(Signature and Certificates of Attorneys and Parties), and to 

remove a reference to 2.520 (Documents).   
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RULE 3.111. PROVIDING COUNSEL TO 

INDIGENTS 

(a)–(b) [NO CHANGE] 

(c) Duty of Booking Officer. In addition to any other 

duty, the officer who commits a defendant to custody has the 

following duties: 

(1) [NO CHANGE] 

(2) If the defendant requests counsel or 

advises the officer that he or she cannot afford counsel, the 

officer shall immediately and effectively place the defendant in 

communication with the (office of) the public defender of the 

circuit in which the arrest was made. 

(3)–(4) [NO CHANGE] 

(d)–(e) [NO CHANGE] 

(f) Motion for Defense Related Costs for Indigent 

Defendants. 

(1) Any defendant who has been found by the 

court to be indigent for costs, and is not represented by the office 

of the public defender, office of the regional conflict counsel, or 

the office of capital collateral regional counsel, may file a motion 

for funds for the appointment of an investigator, expert, or any 

other services necessary for an adequate defense.  

(2) The defendant may file such motion ex 

parte and under seal pursuant to Florida Rule of Judicial 

 

 

 

 

 

 

 

Subdivision (c)(2) is amended to remove superfluous 

parenthesis and to add the article “the” to make the rule easier 

to read. 

 

 

New subdivisions (f)(1)–(f)(3) create a procedure for 

defendants who are certified indigent for costs to file a motion 

for costs, unless the defendant is represented by the office of the 

public defender, conflict counsel, or capital collateral counsel.  

New subdivision (f)(1) describes the type of defendant 

who is able to file a motion under new subdivision (f). 

New subdivision (f)(2) details how a motion filed under 

subdivision (f) should be filed and served. 
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Administration 2.420 with notice to and service on the Justice 

Administration Commission.  

(3) Any hearing on defense related costs, filed 

pursuant to subdivision (f)(2) of this rule, shall be ex parte with 

only the defendant and Justice Administration Commission 

present. The court shall determine reasonable compensation for 

the requested service. The court may, in the interest of justice, 

and on a finding that timely procurement of necessary services 

could not await prior authorization, ratify such services after they 

have been obtained. 

Committee Notes 

1972 Adoption–2005 Amendments [NO CHANGE] 

20__ Amendment. Subpoena for the issuance of duces 

tecum shall be governed pursuant to rule 3.220.   

 

 

 

 

 

 

 

 

New subdivision (f)(3) explains that the hearing will be 

ex parte and the court will determine compensation for the 

requested service.  

 

 

 

 

The proposed committee note explains that subpoena 

duces tecum are not governed by this rule. 
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RULE 3.130. FIRST APPEARANCE 

(a) Prompt First Appearance. Except when 

previously released in a lawful manner, every arrested person 

shall be taken before a judicial officerjudge, either in person or 

by electronic audiovisual device in the discretion of the court, 

within 24 hours of arrest. In the case of a child in the custody of 

juvenile authorities, against whom an information or indictment 

has been filed, the child shall be taken for a first appearance 

hearing within 24 hours of the filing of the information or 

indictment. The chief judge of the circuit for each county within 

the circuit shall designate 1 or more judicial officersjudges from 

the circuit court, or county court, to be available for the first 

appearance and proceedings. The state attorney or an assistant 

state attorney and public defender or an assistant public defender 

shall attend the first appearance proceeding either in person or by 

other electronic means. First appearance hearings shall be held 

with adequate notice to the public defender and state attorney.  

An official record of the proceedings shall be maintained.  If the 

defendant has retained counsel or expresses a desire to and is 

financially able, the attendance of the public defender or assistant 

public defender is not required at the first appearance, and the 

judge shall follow the procedure outlined in subdivision (c)(2). 

(b) Advice to Defendant.  

(1) Notice of Charges and Rights. At the 

defendant’s first appearance the judge shall immediately inform 

the defendant of the charge, including an alleged violation of 

probation or community control, and provide the defendant with 

a copy of the complaint.  The judge shall also adequately advise 

the defendant that: 

 

Subdivision (a) is amended to replace “judicial officer” 

with “judge.” 

 

 

Subdivision (a) is amended to replace “judicial officers” 

with “judges.” 

 

 

 

 

 

 

 

Subdivision (b)(1) amended to include language 

currently existing in subdivision (b). Amended subdivision 

(b)(1) entitled “Notice of Charges and Rights.” 

Comma added after “control” to conform to the 

Guidelines. 
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(1A) the defendant is not required to say 

anything, and that anything the defendant says may be used 

against him or her; 

(2B) if unrepresented, that the defendant 

has a right to counsel, and, if financially unable to afford counsel, 

that counsel will be appointed; and 

(3C) the defendant has a right to 

communicate with counsel, family, or friends, and if necessary, 

will be provided reasonable means to do so.  

(2) Use of Video Recording to Provide 

Notice of Rights. If the defendant was advised of the rights listed 

in subdivisions (b)(1)(A)–(b)(1)(C) by pre-recorded video, the 

judge shall confirm that the defendant had an opportunity to view 

and understands the rights explained in the video recording. 

(c) Counsel for Defendant.   [NO CHANGE] 

(d) Pretrial Release. The judicial officerjudge shall 

proceed to determine conditions of release pursuant to rule 3.131. 

For a defendant who has been arrested for violation of his or her 

probation or community control by committing a new violation 

of law, the judicial officerjudge: 

(1) Mmay order the offender to be taken 

before the court that granted the probation or community control 

if the offender admits the violation; or 

(2) Iif the offender does not admit the 

violation at first appearance hearing, the judicial officerjudge 

may commit and order the offender to be brought before the 

Existing subdivision (b)(1) renumbered as subdivision 

(b)(1)(A).  

Existing subdivision (b)(2) renumbered as subdivision 

(b)(1)(B). 

 

Existing subdivision(b)(3) renumbered as subdivision 

(b)(1)(C).  

 

New subdivision (b)(2) is titled “Use of Video 

Recording to Provide Notice of Rights” and references the use 

of pre-recorded videos to inform a defendant of his or her 

rights. 

 

 

Subdivision (d) is amended to replace “judicial officer” 

with “judge” at the beginning and end of the subdivision. 

 

Subdivision (d)(1) amended to begin with a lowercase 

letter and to add the conjunctive “or” to the end of the 

subdivision to conform to the Guidelines. 

Subdivision (d)(2) amended to begin with a lowercase 

letter to conform to the Guidelines. Subdivision (d)(2) further 

amended to replace “judicial officer” with “judge.” 
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court that granted probation or community control, or may 

release the offender with or without bail to await further hearing, 

notwithstanding section 907.041, Florida Statutes, relating to 

pretrial detention and release. In determining whether to require 

or set the amount of bail, the judicial officerjudge may consider 

whether the offender is more likely than not to receive a prison 

sanction for the violation. 

Committee Notes 

[NO CHANGE] 

 

 

 

 

 

 

 

 

 

 

 

 

Amended to replace “judicial officer” with “judge.” 
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RULE 3.131. PRETRIAL RELEASE 

(a) Right to Pretrial Release. Unless charged with a 

capital offense or an offense punishable by life imprisonment and 

the proof of guilt is evident or the presumption is great, every 

person charged with a crime or violation of municipal or county 

ordinance shall be entitled to pretrial release on reasonable 

conditions. As a condition of pretrial release, whether such 

release is by surety bail bond or recognizance bond or in some 

other form, the defendant shall refrain from any contact of any 

type with the victim, except through pretrial discovery pursuant 

to the Florida Rules of Criminal Procedure and shall comply with 

all conditions of pretrial release as ordered by the court. Upon 

motion by the defendant when bail is set, or upon later motion 

properly noticed pursuant to law, the court may modify the 

condition precluding victim contact if good cause is shown and 

the interests of justice so require. The victim shall be permitted to 

be heard at any proceeding in which such modification is 

considered, and the state attorney shall notify the victim of the 

provisions of this subsectionsubdivision and of the pendency of 

any such proceeding. If no conditions of release can reasonably 

protect the community from risk of physical harm to persons, 

assure the presence of the accused at trial, or assure the integrity 

of the judicial process, the accused may be detained. 

(b)–(g) [NO CHANGE] 

(h) Bail after Recommitment. If the defendant 

applies to be admitted to bail after recommitment, the court that 

recommitted the defendant shall determine conditions of release, 

if any, subject to the limitations of subdivision (b) above. 

 

 

 

 

 

 

 

 

 

Amended to correctly refer to subdivision instead of 

subsection to conform to the Guidelines. 

 

 

 

 

Subdivision (h) is amended to refer to subdivision (b) 

with greater specificity. 
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(i)–(j) [NO CHANGE] 

(k) Summons on Misdemeanor Charge. When a 

complaint is filed charging the commission of a misdemeanor 

only and the judge deems that process should issue as a result, or 

when an indictment or information on which the defendant is to 

be tried charging the commission of a misdemeanor only, and the 

person named in it is not in custody or at large on bail for the 

offense charged, the judge shall direct the clerk to issue a 

summons instead of a capias unless the judge has reasonable 

ground to believe that the person will not appear in response to a 

summons, in which event an arrest warrant or a capias shall be 

issued with the amount of bail endorsed on it. The summons shall 

state substantially the nature of the offense, the title of the 

hearing to be conducted, and shall command the person against 

whom the complaint was made to appear before the judge issuing 

the summons or the judge having jurisdiction of the offense at a 

time and place stated in it. 

(l) [NO CHANGE] 

Committee Notes 

[NO CHANGE] 

Court Comment 

[NO CHANGE] 

 

 

 

 

 

Subdivision (k) is amended to require the summons to 

include the title of the hearing to be conducted to assist 

defendants who may be involved in more than one case. 
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RULE 3.172. ACCEPTANCE OF GUILTY OR 

NOLO CONTENDERE PLEA 

(a)–(b) [NO CHANGE] 

(c) Determination of Voluntariness. Except when a 

defendant is not present for a plea, pursuant to the provisions of 

rule 3.180(d), the trial judge must, when determining 

voluntariness, place the defendant under oath, address the 

defendant personally, and determine on the record that he or she 

understands: 

(1)–(6) [NO CHANGE] 

(7) Terms of Plea Agreement. The complete 

terms of any plea agreement, including specifically all 

obligations the defendant will incur as a result, a specific amount 

of credit for time previously served, and a clear explanation to 

the defendant that any credit for time served not included in the 

time specified would be a waiver of the defendant’s right to such 

credit. 

(8)–(9) [NO CHANGE] 

(10) Driver’s License Suspension or 

Revocation. If the defendant pleads guilty or nolo contendere 

and the offense to which the defendant is pleading is one for 

which automatic, mandatory driver’s license suspension or 

revocation is required by law to be imposed, (either by the court 

or by a separate agency), the plea will provide the basis for the 

suspension or revocation of the defendant’s driver’s license. 

 

 

 

 

Subdivision (c) is amended by adding a comma after 

“personally” to conform to the Guidelines. 

 

 

Subdivision (c)(7) is amended to require the terms of the 

plea agreement include a specific amount of credit for time 

served and a waiver of any time not included in the plea 

agreement. 

 

 

“Driver’s” is replaced with “Driver” in the title and body 

of subdivision (c)(1) to maintain consistency between the 

phraseology in the rules and statutes. The subdivision is also 

amended to correct the misspelling of contendere.   

A comma is added after “imposed” and the parentheses 

are deleted surrounding “either by the court or by a separate 

agency” to be more grammatically correct. 
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(d) DNA Evidence Inquiry.  [NO CHANGE] 

(e) Acknowledgment by Defendant. Before the trial 

judge accepts a guilty or nolo contendere plea, the judge must 

determine that the defendant either: 

(1) acknowledges his or her guilt; or 

(2) acknowledges that he or she feels the plea 

to be in his or her best interest, while maintaining his or her 

innocence. 

(f)–(j) [NO CHANGE] 

Committee Notes 

1977 Adoption–2005 Amendment  [NO CHANGE] 

2015 Amendment. In view of the holdings in Padilla v. 

Kentucky, 559 U.S. 356, 130 S. Ct. 1473 (2010), and Hernandez 

v. State, 124 So. 3d 757 (Fla. 2012), the Committee felt it 

appropriate to expand the requirements in subdivision (c)(8). 

 

 

 

 

 

 

A colon is added to the end of subdivision (e) to 

conform to the Guidelines. 

Subdivision (e)(1) is amended to add a semicolon to the 

end of the subdivision to conform to the Guidelines. 

Subdivision (e) is further amended to make subdivisions 

(e)(1) and (e)(2) into separate paragraphs to conform to the 

Guidelines. 

 

 

 

Amended to add a comma after the citation for Padilla 

v. Kentucky. 
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RULE 3.180. PRESENCE OF DEFENDANT 

(a) Presence of Defendant. In all prosecutions for 

crime the defendant shall be present: 

(1) at first appearance; 

(2) when a plea is made, unless a written plea 

of not guilty shall be made in writing under the provisions of rule 

3.170(a); 

(3) at any pretrial conference, unless waived 

by the defendant in writing; 

(4) at the beginning of the trial during the 

examination, challenging, impanelling, and swearing of the jury; 

(5)–(9) [NO CHANGE] 

(b) Presence; dDefinition. Except as permitted by 

rule 3.130 relating to first appearance hearings, Aa defendant is 

present for purposes of this rule if the defendant is physically in 

attendance for the courtroom proceeding, and has a meaningful 

opportunity to be heard through counsel on the issues being 

discussed. 

(c)–(e) [NO CHANGE] 

Committee Notes 

[NO CHANGE] 

 

 

 

 

 

 

 

 

Subdivision (a)(4) is amended to correctly spell 

“impaneling.” 

 

The title of subdivision (b) is amended to capitalize 

“Definition” to conform to the Guidelines. The beginning of 

subdivision (b) is amended to avoid conflict between the 

definition of “presence” in Rule 3.130 (First Appearance) and 

Rule 3.180 (Presence of Defendant). 
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RULE 3.190. PRETRIAL MOTIONS 

(a)–(b) [NO CHANGE] 

(c) Time for Moving to Dismiss. Unless the court 

grants further time, the defendant shall move to dismiss the 

indictment or information either before or at arraignment. The 

court in its discretion may permit the defendant to plead and 

thereafter to file a motion to dismiss at a time to be set by the 

court. Except for objections based on fundamental grounds, every 

ground for a motion to dismiss that is not presented by a motion 

to dismiss within the time hereinabove provided herein, shall be 

considered waived. However, the court may at any time entertain 

a motion to dismiss on any of the following grounds: 

(1)–(4) [NO CHANGE] 

(d) Traverse or Demurrer.  [NO CHANGE] 

(e) Effect of Sustaining a Motion to Dismiss. If the 

motion to dismiss is sustained, the court may order that the 

defendant be held in custody or admitted to bail for a reasonable 

specified time pending the filing of a new indictment or 

information. If a new indictment or information is not filed 

within the time specified in the order, or within such additional 

time as the court may allow for good cause shown, the defendant, 

if in custody, shall be discharged therefrom, unless some other 

charge justifies a continuation in custody. If the defendant has 

been released on bail, the defendant and the sureties shall be 

exonerated; if money or bonds have been deposited as bail, the 

money or bonds shall be refunded. 

 

 

 

 

 

Subdivision (c) is amended to replace “hereinabove 

provided” with “provided herein” in an effort to remove archaic 

language. 

 

 

 

 

 

Subdivision (e) is amended to delete “therefrom” to 

make the subdivision easier to read. 
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(f)–(j) [NO CHANGE] 

Committee Notes 

[NO CHANGE] 
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RULE 3.191. SPEEDY TRIAL 

(a)–(c) [NO CHANGE] 

(d) Custody. For purposes of this rule, a person is 

taken into custody:  

(1) when the person is arrested as a result of 

the conduct or criminal episode that gave rise to the crime 

charged,; or  

(2) when the person is served with a notice to 

appear in lieu of physical arrest. 

(e)–(i) [NO CHANGE] 

(j) Delay and Continuances; Effect on Motion. If 

trial of the accused does not commence within the periods of 

time established by this rule, a pending motion for discharge 

shall be granted by the court unless it is shown that: 

(1)–(4) [NO CHANGE] 

If the court finds that discharge is not appropriate for reasons 

under subdivisions (j)(2), (j)(3), or (j)(4), the pending motion for 

discharge shall be denied, provided, however, that trial shall be 

scheduled and commence within 90 days of a written or recorded 

order of denial. 

(k) Availability for Trial.  [NO CHANGE] 

(l) Exceptional Circumstances. As permitted by 

subdivision (i) of this rule, the court may order an extension of 

 

 

Subdivision (d) is amended to add a colon to the end of 

the subdivision to conform to the Guidelines. 

Subdivision (d)(1) is amended to replace the comma at 

the end of the subdivision with a semicolon to conform to the 

Guidelines. 

 

 

 

 

 

 

The last paragraph of subdivision (j) is amended to 

correctly reference subdivisions (j)(3) and (j)(4).  
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the time periods provided under this rule when exceptional 

circumstances are shown to exist. Exceptional circumstances 

shall not include general congestion of the court’s docket, lack of 

diligent preparation, failure to obtain available witnesses, or other 

avoidable or foreseeable delays. Exceptional circumstances are 

those that, as a matter of substantial justice to the accused or the 

state or both, require an order by the court. These circumstances 

include: 

(1) unexpected illness, unexpected incapacity, 

or unforeseeable and unavoidable absence of a person whose 

presence or testimony is uniquely necessary for a full and 

adequate trial; 

(2) a showing by the state that the case is so 

unusual and so complex, because of the number of defendants or 

the nature of the prosecution or otherwise, that it is unreasonable 

to expect adequate investigation or preparation within the periods 

of time established by this rule; 

(3) a showing by the state that specific 

evidence or testimony is not available despite diligent efforts to 

secure it, but will become available at a later time; 

(4) a showing by the accused or the state of 

necessity for delay grounded on developments that could not 

have been anticipated and that materially will affect the trial; 

(5) a showing that a delay is necessary to 

accommodate a codefendant, when there is reason not to sever 

the cases to proceed promptly with trial of the defendant; andor 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Subdivision (l)(5) is amended to correct the conjunctive 

from “and” to “or.” 
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(6) a showing by the state that the accused has 

caused major delay or disruption of preparation of proceedings, 

as by preventing the attendance of witnesses or otherwise. 

(m)–(p) [NO CHANGE] 

Committee Notes 

1972 Amendment–1992 Amendment [NO 

CHANGE] 

20__ Amendment. In light of the ruling in Smart v. State, 

179 So. 3d 477 (Fla. 4th DCA 2015), as well as the precedent 

cited therein, the committee notes that the reference to the 

swearing in of trial jury panel for voir dire examination contained 

in the Florida Rule of Criminal Procedure 3.191(c) relates to the 

giving of the oath contained in Florida Rule of Criminal 

Procedure 3.300(a). The oath is not required to be given in any 

particular location or by any particular official. 

 

 

 

 

 

 

 

 

 

 

 

The Committee proposes a new Committee Note to 

clarify that there is no particular location in which the oath in 

subdivision (c) must be given and including a reference to the 

case of Smart v. State, 179 So. 3d 477 (Fla. 4th DCA 2015).  
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RULE 3.203. DEFENDANT’S INTELLECTUAL 

DISABILITY AS A BAR TO 

IMPOSITION OF THE DEATH 

PENALTY 

(a) Scope.  [NO CHANGE] 

(b) Definition of Intellectual Disability. As used in 

this rule, the term “intellectual disability” means significantly 

subaverage general intellectual functioning existing concurrently 

with deficits in adaptive behavior and manifested during the 

period from conception to age 18. The term “significantly 

subaverage general intellectual functioning,” for the purpose of 

this rule, means performance that is two2 or more standard 

deviations from the mean score on a standardized intelligence 

test authorized by the Department of Children and Family 

ServicesFamilies in rule 65G-4.011 of the Florida Administrative 

Code. The term “adaptive behavior,” for the purpose of this rule, 

means the effectiveness or degree with which an individual meets 

the standards of personal independence and social responsibility 

expected of his or her age, cultural group, and community. 

(c) Motion for Determination of Intellectual 

Disability as a Bar to Execution:; Contents; Procedures. 

(1) [NO CHANGE] 

(2) The motion shall state that the defendant is 

intellectually disabled and, if the defendant has been tested, 

evaluated, or examined by one1 or more experts, the names and 

addresses of the experts. Copies of reports containing the 

opinions of any experts named in the motion shall be attached to 

the motion. The court shall appoint an expert chosen by the state 

 

 

 

 

 

 

Subdivision (b) is amended to replace “two” with “2” to 

conform to the Guidelines. 

Subdivision (b) is further amended to correctly reflect 

the agency name—Department of Children and Families. 

 

 

The title of subdivision (c) is amended to replace the 

comma with a semicolon for consistency throughout the rules 

set. 

 

Subdivision (c)(2) is amended to replace “one” with “1” 

to conform to the Guidelines. 
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attorney if the state attorney so requests. The expert shall 

promptly test, evaluate, or examine the defendant and shall 

submit a written report of any findings to the parties and the 

court. 

(3) If the defendant has not been tested, 

evaluated, or examined by one1 or more experts, the motion shall 

state that fact and the court shall appoint two2 experts who shall 

promptly test, evaluate, or examine the defendant and shall 

submit a written report of any findings to the parties and the 

court. 

(4)–(5) [NO CHANGE] 

(d)–(i) [NO CHANGE] 

 

 

 

 

 

 

 

 

Subdivision (c)(3) is amended to replace “one” with “1” 

and “two” with “2” to conform to the Guidelines. 
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RULE 3.213. CONTINUING INCOMPETENCY TO 

PROCEED, EXCEPT 

INCOMPETENCY TO PROCEED 

WITH SENTENCING:; DISPOSITION 

(a) Dismissal without Prejudice during Continuing 

Incompetency. 

(1) If at any time afterIf the court determines 

after hearing that a person has remained incompetent for 5 

continuous, uninterrupted years following a determination that a 

person is incompetent to stand trial or proceed with a probation 

or community control violation hearing when charged with a 

felony, or 1 year when charged with a misdemeanor, the court, 

after hearing, determinesand finds: 

(A) that the defendant remains 

incompetent to stand trial or proceed with a probation or 

community control violation hearing,;  

(B) that there is no substantial 

probability that the defendant will become mentally competent to 

stand trial or proceed with a probation or community control 

violation hearing in the foreseeable future,; and  

(C) that the defendant does not meet 

the criteria for commitment,  

ithen the court shall dismiss the charges against the defendant 

without prejudice to the state to refile the charges should the 

defendant be declared competent to proceed in the future. The 

court may dismiss such charges at least 3 years after such 

 

The title is amended to replace the colon with a 

semicolon for consistency throughout the rules set. 

Section 916.145, Florida Statutes, was amended by 

section 3, chapter 2016-135, Laws of Florida, to address the 

dismissal of charges against a defendant adjudicated 

incompetent for 5 continuous, uninterrupted years. To address 

this legislative change, the subdivision (a)(1) is amended to 

replace “[i]f at any time after 5 years” with “[i]f the court 

determines after hearing that a person has remained 

incompetent for 5 continuous, uninterrupted years.” 

Additionally, existing subdivision (a)(1) is divided into new 

subdivisions (a)(1)(A)–(a)(1)(C) to make the rule easier to read. 

New subdivision (a)(1)(A) is further amended to replace 

the comma at the end of the subdivisions with a semicolon to 

conform to the Guidelines. 

New subdivision (a)(1)(B) is further amended to replace 

the comma with a semicolon to conform to the Guidelines. 

 

New subdivisions (a)(1)(A)–(a)(1)(C) are separated out 

to make the rule easier to read. 

“[I]t” is replaced with “then the court” to make the order 

of the procedure easier to understand. At the end of subdivision 

(a)(1), the Committee proposes adding “[t]he court may dismiss 

such charges at least 3 years after such determination, unless the 

charge is enumerated in section 916.145, Florida Statutes” to 



Appendix C – 22 

determination, unless the charge is enumerated in section 

916.145, Florida Statutes. 

(2) [NO CHANGE] 

(b) Commitment or Treatment during Continuing 

Incompetency. 

(1) If at any time afterIf the court determines 

after hearing that a person has remained incompetent for 5 

continuous, uninterrupted years following a determination that a 

person is incompetent to stand trial or proceed with a probation 

or community control violation hearing when charged with a 

felony, or 1 year when charged with a misdemeanor, the court, 

after hearing, determines and finds: 

(A) that the defendant remains 

incompetent to stand trial or proceed with a probation or 

community control violation hearing,;  

(B) that there is no substantial 

probability that the defendant will become mentally competent to 

stand trial or proceed with a probation or community control 

violation hearing in the foreseeable future,; and  

(C) that the defendant does meet the 

criteria for commitment,  

then the court shall dismiss the charges against the defendant and 

commit the defendant to the Department of Children and Family 

ServicesFamilies for involuntary hospitalization or residential 

services solely under the provisions of law or may order that the 

defendant receive outpatient treatment at any other facility or 

conform to the legislative revision to section 916.145, Florida 

Statutes, as amended by section 3, Chapter 2016-135, Laws of 

Florida. 

 

Section 916.145, Florida Statutes, was amended by 

section 3, chapter 2016-135, Laws of Florida, to address the 

dismissal of charges against a defendant adjudicated 

incompetent for 5 continuous, uninterrupted years. To address 

this legislative change, subdivision (b)(1) is amended to replace 

“[i]f at any time after 5 years” with “[i]f the court determines 

after hearing that a person has remained incompetent for 5 

continuous, uninterrupted years.” Additionally, existing 

subdivision (b)(1) is divided into new subdivisions (b)(1)(A)–

(b)(1)(C) to make the rule easier to read. 

New subdivision (b)(1)(A) is further amended to replace 

the comma at the end of the subdivisions with a semicolon to 

conform to the Guidelines. 

New subdivision (b)(1)(B) is further amended to replace 

the comma near the end of the subdivisions with a semicolon to 

conform to the Guidelines. 

New subdivisions (b)(1)(A)–(b)(1)(C) are separated out 

to make the rule easier to read. 

“[T]hen” is added before “the court” to make the order 

of the procedure easier to understand. The last paragraph of new 

subdivision (b)(1)(C) is further amended to correctly reflect the 

agency name—Department of Children and Families. 
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service on an outpatient basis subject to the provisions of those 

statutes. In the order of commitment, the judge shall order that 

the administrator of the facility notify the state attorney of the 

committing circuit no less than 30 days prior to the anticipated 

date of release of the defendant. If charges are dismissed 

pursuant to this subdivision, the dismissal shall be without 

prejudice to the state to refile the charges should the defendant be 

declared competent to proceed in the future. 

(2) [NO CHANGE] 

(c) Applicability.  [NO CHANGE] 

Committee Notes 

[NO CHANGE] 
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RULE 3.217. JUDGMENT OF NOT GUILTY BY 

REASON OF INSANITY:; 

DISPOSITION OF DEFENDANT 

(a) Verdict of Not Guilty by Reason of Insanity. 

[NO CHANGE] 

(b) Treatment, Commitment, or Discharge after 

Acquittal. When a person is found not guilty of the offense or is 

found not to be in violation of probation or community control by 

reason of insanity, if the court then determines that the defendant 

presently meets the criteria set forth by law, the court shall 

commit the defendant to the Department of Children and Family 

ServicesFamilies or shall order outpatient treatment at any other 

appropriate facility or service, or shall discharge the defendant. 

Any order committing the defendant or requiring outpatient 

treatment or other outpatient service shall contain: 

(1)–(3) [NO CHANGE] 

Committee Notes 

[NO CHANGE] 

 

 

 

 

 

The rule is amended to replace the colon with a 

semicolon for consistency throughout the rules set. 

 

 

 

 

Subdivision (b) is amended to correctly reflect the 

agency name—Department of Children and Families. 
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RULE 3.218. COMMITMENT OF A DEFENDANT 

FOUND NOT GUILTY BY REASON 

OF INSANITY 

(a) Commitment; 6-Month Report. The Department 

of Children and Family ServicesFamilies shall admit to an 

appropriate facility a defendant found not guilty by reason of 

insanity under rule 3.217 and found to meet the criteria for 

commitment for hospitalization and treatment and may retain and 

treat the defendant. No later than 6 months from the date of 

admission, the administrator of the facility shall file with the 

court a report, and provide copies to all parties, which shall 

address the issues of further commitment of the defendant. If at 

any time during the 6-month period, or during any period of 

extended hospitalization that may be ordered under this rule, the 

administrator of the facility shall determine that the defendant no 

longer meets the criteria for commitment, the administrator shall 

notify the court by such a report and provide copies to all parties.  

The procedure for determinations of the confidential status of 

reports is governed by Rule of Judicial Administration 2.420. 

(b)–(c) [NO CHANGE] 

Committee Notes 

 

 

 

 

 

 

Subdivision (a) is amended to correctly reflect the 

agency name—Department of Children and Families. 
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RULE 3.219. CONDITIONAL RELEASE 

(a) Release Plan.  [NO CHANGE] 

(b) Defendant’s Failure to Comply. If it appears at 

any time that the defendant has failed to comply with the 

conditions of release, or that the defendant’s condition has 

deteriorated to the point that inpatient care is required, or that the 

release conditions should be modified, the court, after hearing, 

may modify the release conditions or, if the court finds the 

defendant meets the statutory criteria for commitment, may order 

that the defendant be recommitted to the Department of Children 

and Family ServicesFamilies for further treatment. 

(c) Discharge.  [NO CHANGE] 

Committee Notes 

 

 

 

 

 

 

 

 

 

 

 

 

 

Subdivision (b) is amended to correctly reflect the 

agency name—Department of Children and Families. 
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RULE 3.220. DISCOVERY 

(a)–(c) [NO CHANGE] 

(d) Defendant’s Obligation. 

(1) If a defendant elects to participate in 

discovery, either through filing the appropriate notice or by 

participating in any discovery process, including the taking of a 

discovery deposition, the following disclosures shall be made: 

(A) Within 15 days after receipt by the 

defendant of the Discovery Exhibit furnished by the prosecutor 

pursuant to subdivision (b)(1)(A) of this rule, the defendant shall 

furnish to the prosecutor a written list of the names and addresses 

of all witnesses whom the defendant expects to call as witnesses 

at the trial or hearing. When the prosecutor subpoenas a witness 

whose name has been furnished by the defendant, except for trial 

subpoenas, the rules applicable to the taking of depositions shall 

apply. 

(B) Within 15 days after receipt of the 

prosecutor’s Discovery Exhibit the defendant shall serve a 

written Discovery Exhibit which shall disclose to and permit the 

prosecutor to inspect, copy, test, and photograph the following 

information and material that is in the defendant’s possession or 

control: 

(i) the statement of any person 

listed in subdivision (d)(1)(A), other than that of the defendant; 

(ii) reports or statements of 

experts, that the defendant intends to use as a witness at a trial or 

hearing, made in connection with the particular case, including 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Amendments to subdivision (d)(1)(B)(ii), indicated in 

double underline, are pending in In Re: Florida Rule of 

Criminal Procedure—Rule 3.220, SC17-2004. 
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results of physical or mental examinations and of scientific tests, 

experiments, or comparisons; and 

(iii) [NO CHANGE] 

(2)–(3) [NO CHANGE] 

(e)–(g) [NO CHANGE] 

(h) Discovery Depositions. 

(1)–(4) [NO CHANGE] 

(5) Depositions of Law Enforcement 

Officers. Subject to the general provisions of subdivision (h)(1), 

law enforcement officers shall appear for deposition, without 

subpoena, upon written notice of taking deposition delivered at 

the physical address of the law enforcement agency or 

department, or an e-mail or other address designated by the law 

enforcement agency or department, five5 days prior to the date of 

the deposition. Law enforcement officers who fail to appear for 

deposition after being served notice as required by the rule may 

be adjudged in contempt of court. 

(6) Witness Coordinating Office/Notice of 

Taking Deposition.  [NO CHANGE] 

(7) Defendant’s Physical Presence. A 

defendant shall not be physically present at a deposition except 

on stipulation of the parties or as provided by this rule. The court 

may order the physical presence of the defendant on a showing of 

good cause. The court may consider: 

 

 

 

 

 

 

 

 

Subdivision (h)(5) is amended to allow a law 

enforcement agency to designate a physical or e-mail address 

for delivery of written notices of taking deposition. Subdivision 

(h)(5) is further amended to replace “five” with “5” to conform 

to the Guidelines. 

 

 

 

 

Subdivision (h)(7) is amended to add a colon at the end 

of the subdivision to conform to the Guidelines. 
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(A) the need for the physical presence 

of the defendant to obtain effective discovery,;  

(B) the intimidating effect of the 

defendant’s presence on the witness, if any,;  

(C) any cost or inconvenience which 

may result,; and  

(D) any alternative electronic or 

audio/visual means available. 

(8) Telephonic Statements.  [NO CHANGE] 

(i) Investigations Not to Be Impeded. Except as is 

otherwise provided as to matters not subject to disclosure or 

restricted by protective orders, neither the counsel for the parties 

nor other prosecution or defense personnel shall advise persons 

having relevant material or information, (except the defendant), 

to refrain from discussing the case with opposing counsel or 

showing opposing counsel any relevant material, nor shall they 

otherwise impede opposing counsel’s investigation of the case. 

(j) Continuing Duty to Disclose. If, subsequent to 

compliance with the rules, a party discovers additional witnesses 

or material that the party would have been under a duty to 

disclose or produce at the time of the previous compliance, the 

party shall promptly disclose or produce the witnesses or material 

in the same manner as required under these rules for initial 

discovery. This duty includes any additional recorded or 

unrecorded statements of any person disclosed under 

subdivisions (b)(1)(A) or (d)(1)(A) of this rule that materially 

Subdivision (h)(7) is further amended to make 

subdivisions (h)(7)(A)–(h)(7)(D) into separate paragraphs to 

conform to the Guidelines. The comma at the end of subdivision 

(h)(7)(A) is replaced with a semicolon to conform to the 

Guidelines. The comma at the end of subdivision (h)(7)(B) is 

replaced with a semicolon to conform to the Guidelines. The 

comma at the end of subdivision (h)(7)(C) is replaced with a 

semicolon to conform to the Guidelines. 

 

 

 

 

Subdivision (i) is amended to delete the parenthesis 

around “except the defendant” and use commas instead. 

 

 

 

 

Amended to avoid arguable discovery disputes such as 

those in Scipio v. State, 928 So. 2d 1138, by reminding 

attorneys of the continuing duty to disclose include any 

additional recorded or unrecorded statements of any person 
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alter a written or recorded statement previously provided under 

these rules. 

(k) Court May Alter Times. [NO CHANGE] 

(l) Protective Orders. 

(1) Motion to Restrict Disclosure of 

Matters.  [NO CHANGE] 

(2) Motion to Terminate or Limit 

Examination. At any time during the taking of a deposition, on 

motion of a party or of the deponent, and upon a showing that the 

examination is being conducted in bad faith or in such manner as 

to unreasonably annoy, embarrass, or oppress the deponent or 

party, the court in which the action is pending or the circuit court 

where the deposition is being taken may: 

(1A) terminate the deposition,;  

(2B) limit the scope and manner of the 

taking of the deposition,; 

(3C) limit the time of the deposition,;  

(4D) continue the deposition to a later 

time,;  

(5E) order the deposition to be taken in 

open court,; and, in addition, may  

disclosed under subdivisions (b)(1)(A) and (d)(1)(A) of this 

rule. 

 

 

 

 

 

 

Subdivision (l)(2) is amended by adding a colon to the 

end of the subdivision to conform to the Guidelines.  

Subdivisions (l)(2)(1)–(l)(2)(6) are renumbered to 

conform to the Guidelines. Renumbered subdivisions (l)(2)(A)–

(l)(2)(F) are turned into separate paragraphs to conform to the 

Guidelines. 

Renumbered subdivision (l)(2)(A) is amended to end 

with a semicolon instead of a comma to conform to the 

Guidelines. Renumbered subdivision (l)(2)(B) is amended to 

end with a semicolon instead of a comma to conform to the 

Guidelines. Renumbered subdivision (l)(2)(C) is amended to 

end with a semicolon instead of a comma to conform to the 

Guidelines. Renumbered subdivision (l)(2)(D) is amended to 

end with a semicolon instead of a comma to conform to the 

Guidelines. Renumbered subdivision (l)(2)(E) is amended to 
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(6F) impose any sanction authorized by 

this rule.  

If the order terminates the deposition, it shall be resumed 

thereafter only upon the order of the court in which the action is 

pending. Upon demand of any party or deponent, the taking of 

the deposition shall be suspended for the time necessary to make 

a motion for an order. 

(m) In Camera and Ex Parte Proceedings. [NO 

CHANGE] 

(n) Sanctions. 

(1)–(2) [NO CHANGE] 

(3) Every request for discovery or response or 

objection, including a notice of deposition made by a party 

represented by an attorney, shall be signed by at least 1 attorney 

of record, as defined by Florida Rule of Judicial Administration 

2.505, in the attorney’s individual name, whose address shall be 

stated. A party who is not represented by an attorney shall sign 

the request, response, or objection and list his or her address. The 

signature of the attorney constitutes a certification that the 

document complies with Florida Rule of Judicial Administration 

2.515. The signature of the attorney or party constitutes a 

certification that the signer has read the request, response, or 

objection and that to the best of the signer’s knowledge, 

information, or belief formed after a reasonable inquiry it is: 

(A)–(C) [NO CHANGE] 

end with a semicolon instead of a comma to conform to the 

Guidelines.  

 

 

 

 

 

 

 

Subdivision (n)(3) is amended to add a reference to 

Florida Rule of Judicial Administration 2.505 (Attorneys). 

Subdivision (n)(3) is further amended to add a reference 

to Florida Rule of Judicial Administration 2.515 (Signature and 

Certificates of Attorneys and Parties) and remind attorneys of 

the certifications their signature ratifies. 
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If a request, response, or objection is not signed, it shall 

be stricken unless it is signed promptly after the omission is 

called to the attention of the party making the request, response, 

or objection, and a party shall not be obligated to take any action 

with respect to it until it is signed. 

If a certification is made in violation of this rule, the 

court, on motion or on its own initiative, shall impose on the 

person who made the certification, the firm or agency with which 

the person is affiliated, the party on whose behalf the request, 

response, or objection is made, or any or all of the above an 

appropriate sanction, which may include an order to pay the 

amount of the reasonable expenses incurred because of the 

violation, including a reasonable attorney’s fee. 

(o) Pretrial Conference.  [NO CHANGE] 

Committee Notes 

1968 Adoption–1998 Amendment [NO CHANGE] 

20__ Amendment. The amendments to subdivision (j) 

are a clarification of the rule based on Scipio v. State, 928 So. 2d 

1138 (Fla. 2006), and Washington v. State, 151 So. 3d 544 (Fla. 

1st DCA 2014). 

Court Commentary 

[NO CHANGE] 

 

 

 

 

 

 

 

 

 

 

 

 

New Committee Note to explain the amendments to 

subdivision (j). 
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RULE 3.240. CHANGE OF VENUE 

(a)–(e) [NO CHANGE] 

(f) Transmittal of Documents. The clerk shall enter 

on the minutesdocket the order of removal and transmit to the 

court to which the cause is removed a certified copy of the order 

of removal and of the record and proceedings and of the 

undertakings of the witnesses and the accused. 

(g) Attendance by Witnesses.  [NO CHANGE] 

(h) Multiple Defendants. If there are several 

defendants and an order is made removing the cause on the 

application of one1 or more but not all of them, the other 

defendants shall be tried and all proceedings had against them in 

the county in which the cause is pending in all respects as if no 

order of removal had been made as to any defendant. 

(i) [NO CHANGE] 

(j) Prosecuting Attorney’s Obligation. The 

prosecuting attorney of the court to which the cause is removed 

may amend the information, or file a new information,. andAny 

such new information shall be entitled in the county into which 

the trial is hadthe cause is removed, but the allegations as to the 

place of commission of the crime shall refer to the county in 

which the crime was actually committed. 

Committee Notes 

[NO CHANGE] 

 

 

Subdivision (f) is amended to replace “enter on the 

minutes” with “docket” for greater clarity. 

 

 

 

Subdivision (h) is amended to replace “one” with “1” to 

conform to the Guidelines. 

 

 

 

Subdivision (j) is divided into two sentences to make it 

easier to read. The first sentence ends after “new information.” 

The second sentence would begin with “Any” and “and” would 

be deleted. Further, “into which the trial is had” is replaced with 

“to which the cause is removed” for greater clarity for the 

reader. 
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RULE 3.330. DETERMINATION OF CHALLENGE 

FOR CAUSE 

The court shall determine the validity of a challenge of an 

individual juror for cause. In making such determination the juror 

challenged and any other material witnesses, produced by the 

parties, may be examined onunder oath by either party. The court 

may consider also any other evidence material to such challenge. 

Committee Notes 

[NO CHANGE] 

 

 

 

 

 

 

 

 

 

 

 

 

 

Rule 3.330 is amended to replace “on” with “under” to 

be easier to read. 
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RULE 3.470. PROCEEDINGS ON SEALED 

VERDICT 

The court may, with the consent of the prosecuting 

attorney and the defendant, direct the jurors that if they should 

agree upon a verdict during a temporary adjournment of the 

court, the foreperson and each juror shall sign the same, and the 

verdict shall be sealed in an envelope and delivered to the officer 

having charge of the jury, after which the jury may separate until 

the next convening of the court reconvenes. When the court 

authorizes the rendition of a sealed verdict, it shall admonish the 

jurors not to make any disclosure, of any kind, concerning it or to 

speak with other persons concerning the causecase, until their 

verdict shall have been rendered in open court. The officer shall, 

forthwith, deliver the sealed verdict to the clerk. When the jurors 

have reassembled in open court, the envelope shall be opened by 

the court or clerk, and the same proceedings shall be had as in the 

receiving of othermust be received in the same manner as 

unsealed verdicts.  

Committee Notes 

[NO CHANGE] 

 

 

 

 

 

 

 

 

 

Rule 3.470 is amended to replace “next convening of 

the” with “reconvenes” to make the rule easier to read.  

Adds “of any kind” to remind practitioners that juror 

disclosures can occur in many ways.  “Cause” is replaced with 

“case” for greater clarity. “[F]orthwith” is deleted as being 

archaic.  

“[T]he same proceedings shall be had as in the receiving 

of other” is replaced with “must be received in the same manner 

as unsealed” for greater clarity. 
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RULE 3.590. TIME FOR AND METHOD OF 

MAKING MOTIONS; PROCEDURE; 

CUSTODY PENDING HEARING 

(a) Time for Filing in Noncapital Cases. In cases in 

which the state does not seek the death penalty, a motion for new 

trial or a motion in arrest of judgment, or both, may be made, 

either orally in open court or in writing and filed with the clerk’s 

office, within 10 days after the rendition of the verdict or the 

finding of the court. A timely motion may be amended to state 

new grounds without leave of court prior to expiration of the 10-

day period and in the discretion of the court at any other time 

before the motion is determined. 

(b) Time for Filing in Capital Cases Where the 

Death Penalty Is an Issue. A motion for new trial or a motion in 

arrest of judgment, or both, or for a new penalty phase hearing 

may be made within 10 days after written final judgment of 

conviction and sentence of life imprisonment or death is filed. 

The motion may address grounds which arose in the guilt phase 

and the penalty phase of the trial. Separate motions for the guilt 

phase and the penalty phase may be filed. The motion or motions 

may be amended without leave of court prior to the expiration of 

the 10-day period, and in the discretion of the court, at any other 

time before the motion is determined. 

(c) Oral Motions.  [NO CHANGE] 

(d) Written Motions. The motion may be in writing, 

filed with the clerk; it shall state the grounds on which it is based. 

A copy of a written motion shall be served on the prosecuting 

attorney. When the court sets a time for the hearing thereon, the 

clerk may notify counsel for the respective parties or the attorney 

 

 

Subdivision (a) is amended to add “a motion” before “in 

arrest of judgment” to make the rule easier to read. A comma is 

added after “both” to parallel the same language in subdivision 

(b).  

 

 

 

Subdivision (b) is amended to add “a motion” before “in 

arrest of judgment” to make the rule easier to read. 

 

 

 

 

 

 

 



Appendix C – 37 

for the defendant may serve notice of hearing on the prosecuting 

officerattorney. 

(e) Custody Pending Motion. Until the motion is 

disposed of, aA defendant who is not already at liberty on bail 

shall remain in custody and not be allowed liberty on bail unless 

the court, on good cause shown (if the offense for which the 

defendant is convicted is bailable), permits the defendant to be 

released on bail until the motion is disposed ofthe court disposes 

of the motion. If the defendant is already at liberty on bail that is 

deemed by the court to be good and sufficient, itthe court may 

permit the defendant to continue at large on such bail until the 

motion for new trial is heard and disposed ofthe court disposes of 

the motion. 

Committee Notes 

[NO CHANGE] 

 

 

 

 

 

 

 

 

Subdivision (d) is amended to replace “officer” with 

“attorney.” 

Subdivision (e) is amended to delete “[u]ntil the motion 

is disposed of” as superfluous.  

A comma is adding “court” for grammatical purposes. 

The parentheses are deleted as superfluous. “[T]he motion is 

disposed of” is replaced with “the court disposes of the motion” 

to remove passive voice.  

“[I]t” is replaced with “the court” for more specificity. 

“[D]isposed of” is replaced with “the court disposes of the 

motion to remove passive voice.  
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RULE 3.600. GROUNDS FOR NEW TRIAL 

(a) Grounds for Granting. The court shall grant a 

new trial only if any of the following grounds is established.: 

(1) Tthe jurors decided the verdict by lot.; 

(2) Tthe verdict is contrary to law or the 

weight of the evidence.; or 

(3) Nnew and material evidence, which, if 

introduced at the trial would probably have changed the verdict 

or finding of the court, and which the defendant could not with 

reasonable diligence have discovered and produced at the trial, 

has been discovered. 

(b) Grounds for Granting if Prejudice is 

Established. The court shall grant a new trial if any of the 

following grounds is established, providing substantial rights of 

the defendant were prejudiced thereby.because: 

(1) Tthe defendant was not present at any 

proceeding at which the defendant’s presence is required by these 

rules.; 

(2) Tthe jury received any evidence out of 

court, other than that resulting from an authorized view of the 

premises.; 

(3) Tthe jurors, after retiring to deliberate 

upon the verdict, separated without leave of court.; 

 

Subdivision (a) is amended by adding “only” before “if” 

and deleting “any of the following grounds is established” to 

make the subdivision less wordy. The period at the end of 

subdivision (a) is replaced with a colon to conform to the 

Guidelines. 

Subdivisions (a)(1)–(a)(3) are amended to begin the 

subdivisions with lowercase letters. Subdivisions (a)(1) and 

(a)(2) are further amended to end with semicolons instead of 

periods. The conjunctive “or” is added to the end of subdivision 

(a)(2) to conform to the Guidelines. 

The title of subdivision (b) is amended to add “is” to 

make the title easier to read. 

To make the subdivision easier to read, “any of the 

following grounds is established, providing” is deleted. At the 

end of subdivision (b), “thereby” is replaced with “because.” 

The period at the end of subdivision (b) is replaced with a colon 

to conform to the Guidelines. 

Subdivision (b)(1) is amended to begin with a lowercase 

letter and end with a semicolon instead of a period to conform 

to the Guidelines. 

Subdivision (b)(2) is amended to begin with a lowercase 

letter and end with a semicolon instead of a period to conform 

to the Guidelines. Subdivision (b)(3) is amended to begin with a 

lowercase letter and end with a semicolon instead of a period to 

conform to the Guidelines. 
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(4) Aany juror was guilty of misconduct.; 

(5) Tthe prosecuting attorney was guilty of 

misconduct.; 

(6) Tthe court erred in the decision of any 

matter of law arising during the course of the trial.; 

(7) Tthe court erroneously instructed the jury 

on a matter of law or refused to give a proper instruction 

requested by the defendant.; or 

(8) Ffor any other cause not due to the 

defendant’s own fault, the defendant did not receive a fair and 

impartial trial. 

(c) Evidence.  [NO CHANGE] 

Committee Notes 

[NO CHANGE] 

 

 

 

 

 

 

Subdivision (b)(4) is amended to begin with a lowercase 

letter and end with a semicolon instead of a period to conform 

to the Guidelines. Subdivision (b)(5) is amended to begin with a 

lowercase letter and end with a semicolon instead of a period to 

conform to the Guidelines. 

Subdivision (b)(6) is amended to begin with a lowercase 

letter and end with a semicolon instead of a period to conform 

to the Guidelines. 

Subdivision (b)(7) is amended to begin with a lowercase 

letter and end with a semicolon instead of a period to conform 

to the Guidelines. Subdivision (b)(7) is further amended to add 

the conjunctive “or” to conform to the Guidelines. Subdivision 

(b)(8) is amended to begin with a lowercase letter to conform to 

the Guidelines. 
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RULE 3.610. MOTION FOR ARREST OF 

JUDGMENT; GROUNDS 

The court shall grant a motion in arrest of judgment only 

on 1 or more of the following groundsif: 

(a) Tthe indictment or information on which the 

defendant was tried is so defective that it will not support a 

judgment of conviction.; 

(b) Tthe court is without jurisdiction of the cause.; 

(c) Tthe verdict is so uncertain that it does not appear 

therefrom that the jurors intended to convict the defendant of an 

offense offor which the defendant could be convicted under the 

indictment or information under which the defendant was tried.; 

or 

(d) Tthe defendant was convicted of an offense for 

which the defendant could not be convicted under the indictment 

or information under which the defendant was tried. 

Committee Notes 

[NO CHANGE] 

 

 

 

 

 

The first paragraph is amended to replace “on 1 or more 

of the following grounds” with “if” to make the subdivision less 

wordy. 

Subdivision (a) is amended to begin with a lowercase 

letter and end with a semicolon instead of a period to conform 

to the Guidelines. 

Subdivision (b) is amended to begin with a lowercase 

letter and end with a semicolon instead of a period to conform 

to the Guidelines. 

Subdivision (c) is amended to begin with a lowercase 

letter and end with a semicolon instead of a period to conform 

to the Guidelines. Further, subdivision (c) is amended to deleted 

“under which the defendant was tried” to make the subdivision 

easier to read. 

Subdivision (d) is amended to begin with a lowercase 

letter to conform to the Guidelines. Further, subdivision (d) is 

amended to deleted “under which the defendant was tried” to 

make the subdivision easier to read. 
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RULE 3.691. POST-TRIAL RELEASE 

(a) When Authorized. All personsA defendant who 

havehas been adjudicated guilty of the commission of any non-

capital offense or for which bail is prohibited under section 

903.133, Florida Statutes, not capital, may be released, pending 

review of the conviction, at the discretion of either the trial or 

appellate court, applying the principles enunciated in Younghans 

v. StateYounghans v. State, 90 So. 2d 308 (Fla. 1956), provided 

that no person. No defendant may be admitted to bail on appeal 

from a conviction of a felony unless the defendant establishes 

that the appeal is taken in good faith, on grounds fairly debatable, 

and not frivolous. However, in no case shall bail be granted if 

such personthe defendant has previously been convicted of a 

felony, the commission of which occurred prior to the 

commission of the subsequent felony, and the 

person’sdefendant’s civil rights have not been restored or if other 

felony charges are pending against the persondefendant and 

probable cause has been found that the persondefendant has 

committed the felony or felonies at the time the request for bail is 

made. 

(b) Written Findings.  [NO CHANGE] 

(c) Review of Denial. An order by a trial court 

denying bail to a persondefendant pursuant to the provisions of 

subdivision (a) may be reviewed by motion to the appellate court 

and the motion shall be advanced on the calendar of the appellate 

court for expeditious review. 

 

Subdivision (a) is amended to replace “[a]ll persons” 

with “[a] defendant” for consistency throughout the rules set. 

Also amended to add the statutory reference for other offenses 

for which bail is prohibited. “[O]ffense, not capital” is replaces 

with “non-capital offense” to make the rule easier to read.  

Younghans v. State is italicized and a space is added to 

“So. 2d” to conform to the Guidelines. The sentence is divided 

up to make the rule easier to read. The sentence ends with the 

case citation and begins with “[n]o defendant.” 

“[S]uch person” is replaced with “the defendant” for 

consistency throughout the rules set. 

“[P]erson” and “person’s” is replaced with “defendant” 

or “defedant’s” throughout the rest of subdivision (a) for 

consistency throughout the rules set.  

 

 

Subdivision (c) is amended to replace “person” with 

“defendant” for consistency throughout the rules set.  
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(d) Conditions of Release. If the defendant is 

released after conviction and onpending appeal, the conditions 

shall be:  

(1) the defendant will duly prosecute the 

appeal; and 

(2) the defendant will surrender himself or 

herself in execution of the judgment or sentence on its being 

affirmed or modified or on the appeal being dismissed; or in case 

the judgment is reversed and the cause remanded for a new trial, 

the defendant will appear in the court to which the cause may be 

remanded for a new trial, that the defendant will appear in the 

court to which the cause may be remanded and submit to the 

orders and process thereof and will not depart the jurisdiction of 

the court without leave. 

(e) Approval of Bond. The court shall approve the 

sufficiency and adequacy of the bond, its security, and sureties, 

prior to the release of the defendant. However, in no case may an 

original appearance bond be continued for an appeal. 

Committee Notes 

[NO CHANGE] 

 

 

 

 

Subdivision (d) is amended to replace “on appeal” with 

“pending appeal” and making “condition” plural for 

grammatical purposes.  

Subdivision (d)(1) and (d)(2) are turned into separate 

paragraphs to conform to the Guidelines.  Adds the conjunctive 

“and” to the end of subdivision (d)(1). 

 

 

 

 

 

This last sentence is added to make the procedure 

completely clear.  
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RULE 3.692. PETITION TO SEAL OR EXPUNGE 

(a) Requirements of Petition.  

(1) All relief sought by reason of sections 

943.0585–943.059, Florida Statutes, shall be by written petition, 

filed with the clerk. The petition shall state the grounds on which 

it is based and the official records to which it is directed, and 

shall be supported by an affidavit of the party seeking relief, 

which affidavit shall state with particularity the statutory grounds 

and the facts in support of the motion. A petition seeking to seal 

or expunge nonjudicial criminal history records must be 

accompanied by a certificate of eligibility issued to the petitioner 

by the Florida Department of Law Enforcement. A copy of the 

completed petition and affidavit shall be served on the 

prosecuting attorney and the arresting authority. Notice and 

hearing shall be as provided in rule 3.590(c). 

(2) All relief sought by reason of section 

943.0583, Florida Statutes, shall be by written petition, filed with 

the clerk. The petition shall state the grounds on which it is based 

and the official records to which it is directed; shall be supported 

by the petitioner’s sworn statement attesting that the petitioner is 

eligible for such an expunction; and to the best of his or her 

knowledge or belief that the petitioner does not have any other 

petition to expunge or any petition to seal pending before any 

court; and shall be accompanied by official documentation of the 

petitioner’s status as a victim of human trafficking, if any exists. 

A petition to expunge, filed under section 943.0583, Florida 

Statutes, is not required to be accompanied by a certificate of 

eligibility from the Florida Department of Law Enforcement. A 

copy of the completed petition, sworn statement, and any other 

official documentation of the petitioner’s status as a victim of 

 

 

 

 

 

 

Subdivision (a)(1) is amended to delete the last sentence 

to avoid confusion and to remove an incorrect cross reference. 
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human trafficking, shall be served on the prosecuting attorney 

and the arresting authority. Notice and hearing shall be as 

provided in rule 3.590(c). 

(b) State’s Response; Evidence. The state may 

traverse or demurprosecuting attorney and arresting agency may 

respond to the petition and affidavit. The court may receive 

evidence on any issue of fact necessary to the decision ofrule on 

the petition. 

(c)–(d) [NO CHANGE] 

(e) Clerk’s Duties. In regard to the official records of 

the court, including the court file of the cause, the clerk shall: 

(1) remove from the official records of the 

court, excepting the court file, all entries and records subject to 

the order, provided that, if it is not practical to remove the entries 

and records, the clerk shall make certified copies thereof and then 

expunge by appropriate means the original entries and records; 

(2) seal the entries and records, or certified 

copies thereof, together with the court file and retain the same in 

a nonpublic index, subject to further order of the court (see 

Johnson v. State, 336 So. 2d 93 (Fla. 1976)); and 

(3) in multi-defendant cases, make a certified 

copy of the contents of the court file that shall be sealed under 

subdivision (e)(2). Thereafter, all references to the petitioner 

shall be expunged from the original court file. 

(f) Costs. All costs of certified copies involved herein 

shall be borne by the movant, unless the movant is 

Subdivision (a)(2) is amended to delete the last sentence 

to avoid confusion and to remove an incorrect cross reference. 

Subdivision (b) is amended to replace “traverse or 

demur” with “prosecuting attorney and arresting agency may 

respond” and “the decision” to “rule on” to make the rule easier 

to understand. 

 

 

 

 

 

 

Subdivision (e)(2) is amended to add the conjunctive 

“and” to conform to the Guidelines. 

 

Subdivision (e)(3) is amended to correctly reference 

subdivision (e)(2).  

 

The text of subdivision (f) is completely replaced to 

simplify the language. 
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indigentPetitioner shall bear all costs of certified copies unless 

petitioner is indigent. 

Committee Notes 

[NO CHANGE] 
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RULE 3.704. THE CRIMINAL PUNISHMENT 

CODE 

(a) Use.  [NO CHANGE] 

(b) Purpose and Construction. The purpose of the 

1998 Criminal Punishment Code, and the principles it embodies, 

are set out in subsection 921.002(1), Florida Statutes. Existing 

case law construing the application of sentencing guidelines will 

continue as precedent unless in conflict with the provisions of 

this rule or the 1998 Criminal Punishment Code. 

(c) Offense Severity Ranking. 

(1) [NO CHANGE] 

(2) Felony offenses not listed in section 

921.0022 are assigned a severity level in accordance with section 

921.0023, Florida Statutes, as follows: 

(A) Aa felony of the third degree 

within offense level 1.; 

(B) Aa felony of the second degree 

within offense level 4.; 

(C) Aa felony of the first degree within 

offense level 7.; 

(D) Aa felony of the first degree 

punishable by life within offense level 9.; or 

 

 

 

Subdivision (b) is amended to add commas after “Code” 

and “embodies” to conform to the Guidelines. 

 

 

 

 

 

Subdivision (c)(2)(A) is amended to begin with a 

lowercase letter and end with a semicolon to conform to the 

Guidelines. 

Subdivision (c)(2)(B) is amended to begin with a 

lowercase letter and end with a semicolon to conform to the 

Guidelines. Subdivision (c)(2)(C) is amended to begin with a 

lowercase letter and end with a semicolon to conform to the 

Guidelines. Subdivision (c)(2)(D) is amended to begin with a 

lowercase letter and end with a semicolon to conform to the 

Guidelines. Subdivision (c)(2)(D) is further amended to add the 

conjunctive “or” to conform to the Guidelines. 
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(E) Aa life felony within offense level 

10. 

An offense does not become unlisted and subject to the 

provisions of section 921.0023 because of a reclassification of 

the degree of felony under section 775.0845, section 775.087, 

section 775.0875, or section 794.023, Florida Statutes, or any 

other law that provides an enhanced penalty for a felony offense. 

(d) General Rules and Definitions. 

(1) One or more Criminal Punishment Code 

scoresheets must be prepared for each offender covering all 

offenses pending before the court for sentencing, including 

offenses for which the offender may qualify as an habitual felony 

offender, an habitual violent felony offender, a violent career 

criminal, or a prison releasee reoffender. The office of the 

stateprosecuting attorney must prepare the scoresheets and 

present them to defense counsel for review as to accuracy. If 

sentences are imposed under section 775.084, or section 

775.082(9), Florida Statutes, and the Criminal Punishment Code, 

a scoresheet listing only those offenses sentenced under the 

Criminal Punishment Code must be filed in addition to any 

sentencing documents filed under section 775.084 or section 

775.082(9). 

(2) [NO CHANGE] 

(3) If an offender is before the court for 

sentencing for more than one felony and the felonies were 

committed under more than one1 version or revision of the 

guidelines or Criminal Punishment Code, separate scoresheets 

Subdivision (c)(2)(E) is amended to begin with a 

lowercase letter to conform to the Guidelines. 

 

The last paragraph of subdivision (c)(2) is amended to 

add a comma after section 775.0875 to conform to the 

Guidelines. 

 

 

 

 

Subdivision (d)(1) is amended to replace “state” with 

“prosecuting” for greater accuracy. 

 

 

 

 

Subdivision (d)(3) is amended to replace “one” with “1” 

to conform to the Guidelines.  
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must be prepared and used at sentencing. The sentencing court 

may impose such sentence concurrently or consecutively. 

(4)–(6) [NO CHANGE] 

(7) “Primary offense” means the offense at 

conviction pending before the court for sentencing for which the 

total sentence points recommend a sanction that is as severe as, 

or more severe than, the sanction recommended for any other 

offense committed by the offender and pending before the court 

at sentencing. Only one1 count of one offense before the court 

for sentencing shall be classified as the primary offense. 

(8) [NO CHANGE] 

(9) “Victim injury” is scored for physical 

injury or death suffered by a person as a direct result of any 

offense pending before the court for sentencing. Except as 

otherwise provided by law, the sexual penetration and sexual 

contact points will be scored as follows. Sexual penetration 

points are scored if an offense pending before the court for 

sentencing involves sexual penetration. Sexual contact points are 

scored if an offense pending before the court for sentencing 

involves sexual contact, but no penetration. If the victim of an 

offense involving sexual penetration or sexual contact without 

penetration suffers any physical injury as a direct result of an 

offense pending before the court for sentencing, that physical 

injury must be scored in addition to any points scored for the 

sexual contact or sexual penetration. 

Victim injury must be scored for each victim physically 

injured and for each offense resulting in physical injury whether 

there are one1 or more victims. However, victim injury must not 

 

 

 

 

Subdivision (d)(7) is amended to replace “one” with “1” 

to conform to the Guidelines. 

 

 

 

 

 

 

 

 

 

Subdivision (d)(9) is amended to replace “one” with “1” 

to conform to the Guidelines. 
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be scored for an offense for which the offender has not been 

convicted. 

Victim injury resulting from one1 or more capital 

offenses before the court for sentencing must not be included 

upon any scoresheet prepared for non-capital offenses also 

pending before the court for sentencing. This does not prohibit 

the scoring of victim injury as a result of the non-capital offense 

or offenses before the court for sentencing. 

(10) Unless specifically provided otherwise by 

statute, attempts, conspiracies, and solicitations must be indicated 

in the space provided on the Criminal Punishment Code 

scoresheet and must be scored at one1 severity level below the 

completed offense. 

Attempts, solicitations, and conspiracies of third-degree 

felonies located in offense severity levels 1 and 2 must be scored 

as misdemeanors. Attempts, solicitations, and conspiracies of 

third-degree felonies located in offense severity levels 3, 4, 5, 6, 

7, 8, 9, and 10 must be scored as felonies one1 offense level 

beneath the incomplete or inchoate offense. 

(11) An increase in offense severity level may 

result from a reclassification of felony degrees under sections 

775.0845, 775.087, 775.0875, or 794.023, Florida Statutes. Any 

such increase must be indicated in the space provided on the 

Criminal Punishment Code scoresheet. 

(12) A single assessment of thirty30 prior 

serious felony points is added if the offender has a primary 

offense or any additional offense ranked in level 8, 9, or 10 and 

one1 or more prior serious felonies. A ‘prior serious felony’ is an 

 

Subdivision (d)(9) is amended to replace “one” with “1” 

to conform to the Guidelines. 

 

 

 

Subdivision (d)(10) is amended to replace “one” with 

“1” to conform to the Guidelines. 

 

 

Subdivision (d)(10) is amended to replace “one” with 

“1” to conform to the Guidelines. 

 

Subdivision (d)(11) is amended to add “Florida Statutes” 

after the statutory section to conform to the Guidelines. 

 

Subdivision (d)(12) is amended to replace “thirty” with 

“30 “ to conform to the Guidelines. Subdivision (d)(12) is 

amended to replace “one” with “1” to conform to the 

Guidelines. 
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offense in the offender’s prior record ranked in level 8, 9, or 10 

and for which the offender is serving a sentence of confinement, 

supervision, or other sanction or for which the offender’s date of 

release from confinement, supervision, or other sanction, 

whichever is later, is within 3 years before the date the primary 

offense or any additional offenses were committed. Out of state 

convictions wherein the analogous or parallel Florida offenses 

are located in offense severity level 8, 9, or 10 must be 

considered prior serious felonies. 

(13) If the offender has one1 or more prior 

capital felonies, points must be added to the subtotal sentence 

points of the offender equal to twice the number of points the 

offender receives for the primary offense and any additional 

offense. Out-of-state convictions wherein the analogous or 

parallel Florida offenses are capital offenses must be considered 

capital offenses for purposes of operation of this section. 

(14) [NO CHANGE] 

(15) “Legal status points” are assessed when an 

offender: 

(A) Eescapes from incarceration; 

(B) Fflees to avoid prosecution; 

(C) Ffails to appear for a criminal 

proceeding; 

(D) Vviolates any condition of a 

supersedeas bond; 

 

Subdivision (d)(12) is amended to add a comma after 

“supervision” to conform to the Guidelines. 

 

 

Subdivision (d)(13) is amended to replace “one” with 

“1” to conform to the Guidelines. 

 

 

 

 

 

Subdivision (d)(15)(A) is amended to begin with a 

lowercase letter.  Subdivision (d)(15)(B) is amended to begin 

with a lowercase letter. 

Subdivision (d)(15)(C) is amended to begin with a 

lowercase letter.  

Subdivision (d)(15)(D) is amended to begin with a 

lowercase letter. 
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(E) Iis incarcerated; 

(F) Iis under any form of a pretrial 

intervention or diversion program; or 

(G) Iis under any form of court-

imposed or post-prison release community supervision and 

commits an offense that results in conviction. Legal status 

violations receive a score of 4 sentence points and are scored 

when the offense committed while under legal status is before the 

court for sentencing. Points for a legal status violation must only 

be assessed once regardless of the existence of more than one1 

form of legal status at the time an offense is committed or the 

number of offenses committed while under any form of legal 

status. 

(16) Community sanction violation points occur 

when the offender is found to have violated a condition of: 

(A) Pprobation; 

(B) Ccommunity Ccontrol; or 

(C) Ppretrial intervention or diversion. 

Community sanction violation points are assessed when a 

community sanction violation is before the court for sentencing. 

Six community sanction violation points must be assessed for 

each violation or if the violation results from a new felony 

conviction, 12 community sanction violation points must be 

assessed.  For violations occurring on or after March 12, 2007, if 

the community sanction violation that is not based upon a failure 

to pay fines, costs, or restitution is committed by a violent felony 

Subdivision (d)(15)(E) is amended to begin with a 

lowercase letter. 

Subdivision (d)(15)(F) is amended to begin with a 

lowercase letter. 

Subdivision (d)(15)(G) is amended to begin with a 

lowercase letter. 

 

Subdivision (d)(15)(G) is further amended to replace 

“one” with “1” to conform to the Guidelines. 

 

 

Subdivision (d)(16)(A) is amended to begin with a 

lowercase letter. 

Subdivision (d)(16)(B) is amended to begin with a 

lowercase letter. 

Subdivision (d)(16)(C) is amended to begin with a 

lowercase letter. 
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offender of special concern as defined in s.ection 948.06, Florida 

Statutes, twelve12 community sanction violation points must be 

assessed or if the violation results from a new felony conviction, 

24 community sanction points must be assessed. Where there are 

multiple violations, points may be assessed only for each 

successive violation that follows a continuation of supervision, or 

modification or revocation of the community sanction before the 

court for sentencing and are not to be assessed for violation of 

several conditions of a single community sanction. Multiple 

counts of community sanction violations before the sentencing 

court may not be the basis for multiplying the assessment of 

community sanction violation points. 

(17) Possession of a firearm, semiautomatic 

firearm, or a machine gun during the commission or attempt to 

commit a crime will result in additional sentence points. Eighteen 

sentence points are assessed if the offender is convicted of 

committing, or attempting to commit, any felony other than those 

enumerated in subsection 775.087(2), Florida Statutes, while 

having in his or her possession a firearm as defined in subsection 

790.001(6), Florida Statutes. Twenty-five sentence points are 

assessed if the offender is convicted of committing or attempting 

to commit any felony other than those enumerated in subsection 

775.087(3), Florida Statutes, while having in his or her 

possession a semiautomatic firearm as defined in subsection 

775.087(3), Florida Statutes, or a machine gun as defined in 

subsection 790.001(9), Florida Statutes. Only one1 assessment of 

either 18 or 25 points can be made. 

(18) “Subtotal sentence points” are the sum of 

the primary offense points, the total additional offense points, the 

total victim injury points, the total prior record points, any legal 

status points, community sanction points, prior serious felony 

Subdivision (d)(16) is amended to spell out “section;” 

add “Florida Statutes” and replace “twelve” with “12” to 

conform to the Guidelines and for consistency throughout the 

rules set. 

Subdivision (d)(16) is further amended to add a comma 

after “modification” to conform to the Guidelines. 

 

 

 

 

Subdivision (d)(17) is amended to add a comma after 

“commit.”  

Additionally, subdivision (d)(17) is amended to add 

“Florida Statutes” after the four statutory references to conform 

to the Guidelines. 

 

Subdivision (d)(17) is further amended to replace “one” 

with “1” to conform to the Guidelines. 
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points, prior capital felony points, and points for possession of a 

firearm or semiautomatic weapon. 

(19) [NO CHANGE] 

(20) If the primary offense is a violation of the 

Law Enforcement Protection Act under subsection 775.0823(2), 

(3), or (4), Florida Statutes, the subtotal sentence points are 

multiplied by 2.5. If the primary offense is a violation of 

subsection 775.0823(5), (6), (7), (8), or (9), Florida Statutes, the 

subtotal sentence points are multiplied by 2.0. If the primary 

offense is a violation of section 784.07(3) or 775.0875(1), Florida 

Statutes, or the Law Enforcement Protection Act under 

subsection 775.0823(10) or (11), Florida Statutes, the subtotal 

sentence points are multiplied by 1.5. 

(21) If the primary offense is grand theft of the 

third degree of a motor vehicle and the offender’s prior record 

includes three3 or more grand thefts of the third degree of a 

motor vehicle, the subtotal sentence points are multiplied by 1.5. 

(22) [NO CHANGE] 

(23) If the primary offense is a crime of 

domestic violence as defined in section 741.28, Florida Statutes, 

which was committed in the presence of a child under 16 years of 

age who is a family household member as defined in section 

741.28(2), Florida Statutes, with the victim or perpetrator, the 

subtotal sentence points are multiplied by 1.5. 

(24) (A) Adult on minor sex offense. The 

subtotal sentence points are multiplied by 2.0 if: 

Subdivision (d)(18) is amended to add a comma after 

“prior capital felony points.” 

 

 

Subdivision (d)(2) is amended to add “Florida Statutes” 

after the three sets of statutory references to conform to the 

Guidelines. 

 

 

 

Subdivision (d)(21) is amended to replace “three” with 

“3” to conform to the Guidelines. 

 

 

 

Subdivision (d)(23) is amended to add “Florida Statutes” 

after 741.28(2) to conform to the Guidelines. 

New subdivisions (d)(24) and (d)(24)(A) are added to 

address section 794.011, Florida Statutes, as amended by 

section 3, Chapter 2014-4, Laws of Florida.  
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(i) the offender was 18 years 

of age or older and the victim was younger than 18 years of age 

at the time the offender committed the primary offense; and 

(ii) the primary offense was 

committed on or after October 1, 2014, and is a violation of: 

a. section 787.01(2) 

(kidnapping) or 787.02(2) (false imprisonment), Florida Statutes, 

if in the course of committing the kidnapping or false 

imprisonment the defendant committed a sexual battery under 

chapter 794, Florida Statutes, or a lewd act under section 800.04 

or 847.0135(5), Florida Statutes, against the victim; 

b. section 

787.01(3)(a)2. or (3)(a)3., Florida Statutes, (kidnapping of a child 

under 13 with a sexual battery or lewd act); 

c. section 

787.02(3)(a)2. or (3)(a)3., Florida Statutes, (false imprisonment 

of a child under 13 with a sexual battery or lewd act); 

d. section 794.011, 

Florida Statutes, (sexual battery), excluding section 794.011(10); 

e. section 800.04, 

Florida Statutes, (lewd or lascivious offenses); or 

New subdivision (d)(24)(A)(i) is added to address 

section 794.011, Florida Statutes, as amended by section 3, 

Chapter 2014-4, Laws of Florida. 

New subdivision (d)(24)(A)(ii) is added to address 

section 794.011, Florida Statutes, as amended by section 3, 

Chapter 2014-4, Laws of Florida. 

New subdivision (d)(24)(A)(ii)a. is added to address 

section 794.011, Florida Statutes, as amended by section 3, 

Chapter 2014-4, Laws of Florida. 

 

New subdivision (d)(24)(A)(ii)b. is added to address 

section 794.011, Florida Statutes, as amended by section 3, 

Chapter 2014-4, Laws of Florida. 

New subdivision (d)(24)(A)(ii)c. is added to address 

section 794.011, Florida Statutes, as amended by section 3, 

Chapter 2014-4, Laws of Florida. 

 

New subdivision (d)(24)(A)(ii)d. is added to address 

section 794.011, Florida Statutes, as amended by section 3, 

Chapter 2014-4, Laws of Florida. 

New subdivision (d)(24)(A)(ii)e. is added to address 

section 794.011, Florida Statutes, as amended by section 3, 

Chapter 2014-4, Laws of Florida. 
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f. section 847.0135(5), 

Florida Statutes, (lewd or lascivious exhibition using a 

computer). 

(B) Notwithstanding subdivision 

(d)(24)(A), the court may not apply the multiplier and must 

sentence the defendant to the statutory maximum sentence if 

applying the multiplier results in the lowest permissible sentence 

exceeding the statutory maximum sentence for the primary 

offense under chapter 775, Florida Statutes. 

(25) “Total sentence points” are the subtotal 

sentence points or the enhanced subtotal sentence points. 

(256) The lowest permissible sentence is the 

minimum sentence that may be imposed by the trial court, absent 

a valid reason for departure. The lowest permissible sentence is 

any nonstate prison sanction in which the total sentence points 

equals or is less than 44 points, unless the court determines 

within its discretion that a prison sentence, which may be up to 

the statutory maximums for the offenses committed, is 

appropriate. When the total sentence points exceeds 44 points, 

the lowest permissible sentence in prison months must be 

calculated by subtracting 28 points from the total sentence points 

and decreasing the remaining total by 25 percent. The total 

sentence points must be calculated only as a means of 

determining the lowest permissible sentence. The permissible 

range for sentencing must be the lowest permissible sentence up 

to and including the statutory maximum, as defined in section 

775.082, Florida Statutes, for the primary offense and any 

additional offenses before the court for sentencing. The 

sentencing court may impose such sentences concurrently or 

consecutively. However, any sentence to state prison must 

New subdivision (d)(24)(A)(ii)f. is added to address 

section 794.011, Florida Statutes, as amended by section 3, 

Chapter 2014-4, Laws of Florida. 

New subdivision (d)(24)(B) is added to address section 

794.011, Florida Statutes, as amended by section 3, Chapter 

2014-4, Laws of Florida. 

 

Existing subdivision (d)(24) is renumbered as (d)(25) to 

allow space for amendments addressing section 794.011, 

Florida Statutes, as amended by section 3, Chapter 2014-4, 

Laws of Florida. 

Existing subdivision (d)(25) is renumbered as (d)(26) to 

allow space for amendments addressing section 794.011, 

Florida Statutes, as amended by section 3, Chapter 2014-4, 

Laws of Florida. 

 

 

 

 

Renumbered subdivision (d)(26) is further amended to 

add “Florida Statutes” after 775.082. 
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exceed 1 year. If the lowest permissible sentence under the Code 

exceeds the statutory maximum sentence as provided in section 

775.082, Florida Statutes, the sentence required by the Code must 

be imposed. If the total sentence points are greater than or equal 

to 363, the court may sentence the offender to life imprisonment. 

The sentence imposed must be entered on the scoresheet. 

(267) For those offenses having a mandatory 

minimum sentence, a scoresheet must be completed and the 

lowest permissible sentence under the Code calculated. If the 

lowest permissible sentence is less than the mandatory minimum 

sentence, the mandatory minimum sentence takes precedence. If 

the lowest permissible sentence exceeds the mandatory sentence, 

the requirements of the Criminal Punishment Code and any 

mandatory minimum penalties apply. Mandatory minimum 

sentences must be recorded on the scoresheet. 

(278) Any downward departure from the lowest 

permissible sentence, as calculated according to the total 

sentence points under section 921.0024, Florida Statutes, is 

prohibited unless there are circumstances or factors that 

reasonably justify the downward departure. Circumstances or 

factors that can be considered include, but are not limited to, 

those listed in subsection 921.0026(2), Florida Statutes. 

(A) [NO CHANGE] 

(B) The written statement delineating 

the reasons for departure must be made a part of the record. The 

written statement, if it is a separate document, must accompany 

the scoresheet required to be provided to the Department of 

Corrections under subsection 921.0024(6), Florida Statutes. 

 

Renumbered subdivision (d)(26) is further amended to 

add “Florida Statutes” after 775.082. 

 

Existing subdivision (d)(26) is renumbered as (d)(27) to 

allow space for amendments addressing section 794.011, 

Florida Statutes, as amended by section 3, Chapter 2014-4, 

Laws of Florida. 

 

 

Existing subdivision (d)(27) is renumbered as (d)(28) to 

allow space for amendments addressing section 794.011, 

Florida Statutes, as amended by section 3, Chapter 2014-4, 

Laws of Florida. 

 

 

 

 

Renumbered subdivision (d)(28)(B) is further amended 

to add “Florida Statutes” after 921.0025(6). 
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If a split sentence is imposed, the total sanction 

(incarceration and community control or probation) must not 

exceed the term provided by general law or the maximum 

sentence under the Criminal Punishment Code. 

(289) If the lowest permissible sentence under 

the criminal punishment code is a state prison sanction but the 

total sentencing points do not exceed 48 points (or 54 points if 

six6 of those points are for a violation of probation, community 

control, or other community supervision that does not involve a 

new crime), the court may sentence the defendant to probation, 

community control, or community supervision with mandatory 

participation in a prison diversion program, as provided for in 

s.ection 921.00241, Florida Statutes, if the defendant meets the 

requirements for that program as set forth in section 921.00241, 

Florida Statutes. 

(2930) If the total sentence points equal 22 or less, 

the court must sentence the offender to a nonstate prison sanction 

unless it makes written findings that a nonstate prison sanction 

could present a danger to the public. 

(301) Sentences imposed after revocation of 

probation or community control must be imposed according to 

the sentencing law applicable at the time of the commission of 

the original offense. 

Committee Note 

[NO CHANGE] 

 

 

 

Existing subdivision (d)(28) is renumbered as (d)(29) to 

allow space for amendments addressing section 794.011, 

Florida Statutes, as amended by section 3, Chapter 2014-4, 

Laws of Florida. Renumbered subdivision (d)(29) is further 

amended to replace “six” with “6” to conform with the 

Guidelines.  

“[S]ection” is spelled out to conform to the Guidelines. 

and a comma and “Florida Statutes” is added to the end of the 

subdivision to conform to the Guidelines. 

 

Existing subdivision (d)(29) is renumbered as (d)(30) to 

allow space for amendments addressing section 794.011, 

Florida Statutes, as amended by section 3, Chapter 2014-4, 

Laws of Florida. 

Existing subdivision (d)(30) is renumbered as (d)(31) to 

allow space for amendments addressing section 794.011, 

Florida Statutes, as amended by section 3, Chapter 2014-4, 

Laws of Florida. 
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RULE 3.710. PRESENTENCE REPORT 

(a) Cases In Which Court Has Discretion. In all 

cases in which the court has discretion as to what sentence may 

be imposed, the court may refer the case to the Department of 

Corrections for investigation and recommendation. No sentence 

or sentences other than probation or the statutorily required 

mandatory minimum shallmay be imposed on any defendant 

found guilty of a first felony offense or found guilty of a felony 

while under the age of 18 years, until after such investigation has 

first been made and the recommendations of the Department of 

Corrections received and considered by the sentencing judge. 

The requirements of this subdivision are not applicable to a 

subsequent violation of probation proceeding. 

(b) Capital Defendant Who Refuses To Present 

Mitigation Evidence.  [NO CHANGE] 

Committee Notes 

1972 Adoption–2004 Amendment [NO CHANGE] 

20__ Amendment. The amendment modifies subdivision 

(a). The rule makes clear that a report is not required prior to 

sentencing in violation of probation proceedings following the 

ruling in Barber v. State, 293 So. 2d 710 (Fla. 1974). 

 

 

 

 

 

 

Subdivision (a) is amended to clarify that it does not 

apply to subsequent violations of probation or to statutorily 

required mandatory-minimum sentences. 

 

The subdivision is further amended to make is clear that 

presentence report is not required in a subsequent violation of 

probation proceeding. 

 

 

 

New Committee note to detail the amendments to 

subdivision (a) and to provide a case citation. 
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RULE 3.770. PROCEDURE WHEN PREGNANCY 

IS ALLEGED AS CAUSE FOR NOT 

PRONOUNCING DEATH SENTENCE 

When pregnancy of a female defendant is alleged as the 

cause for not pronouncing the death sentence, the court shall 

postpone the pronouncement of sentence until after it has decided 

the truth of that allegation. If necessary in order to arrive at such 

a decision, it shall immediately fix a time for a hearing to 

determine whether the defendant is pregnant and shall appoint 

not exceeding 3 competent disinterested physicians to examine 

the defendant as to herthe defendant’s alleged pregnancy and to 

testify at the hearing as to whether shethe defendant is pregnant. 

Other evidence regarding whether the defendant is pregnant may 

be introduced at the hearing by either party. If the court decides 

that the defendant is not pregnant, it shall proceed to pronounce 

sentence. If it decides that shethe defendant is pregnant, it shall 

commit herthe defendant to prison until it appears that shethe 

defendant is not pregnant and shall then pronounce sentence 

upon her. 

Committee Notes 

[NO CHANGE] 

 

 

 

 

 

 

The rule is amended to delete references to “female” to 

make the rule gender-neutral. “[F]emale” is deleted in the first 

sentence.  

 

“[H]er” is replaced with “the defendant” to make the 

rule gender-neutral. “[S]he” is replaced with “the defendant” to 

make the rule gender-neutral.  

“[S]he” is replaced with “the defendant” to make the 

rule gender-neutral. 

“[H]er” is replaced with “the defendant” to make the 

rule gender-neutral. “[S]he” is replaced with “the defendant” to 

make the rule gender-neutral. “[U]pon her” is deleted as 

superfluous.  
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RULE 3.810. COMMITMENT OF DEFENDANT; 

DUTY OF SHERIFF 

On pronouncement of a sentence imposing a penalty other 

than a fine only or death, the court shall, unless the execution of 

the sentence is suspended or stayed, and, in such case, on 

termination of the suspension or stay, forthwithimmediately 

commit the defendant to the custody of the sheriff. under a 

commitment to which shall be attached a certified copy of the 

sentence and, unless both are contained in the same instrument if 

the sentence is imprisonment in the state prison, a certified copy 

of the judgment of conviction and a certified copy of the 

indictment or information, and the sheriff shall thereupon, within 

a reasonable time, if the sheriff is not the proper official to 

execute the sentence, transfer the defendant, together with the 

commitment and attached certified copies, The commitment 

documents must include certified copies of the sentence, the 

judgment of conviction, and the indictment or information. If the 

sheriff is not the proper official to execute the sentence, the 

sheriff will transfer the prisoner, with certified copies of the 

commitment documents to the custody of the official whose duty 

it is to execute the sentence and shall take from that person a 

receipt for the defendant and make a return thereofthat will be 

returned to the court. 

Committee Notes 

[NO CHANGE] 

 

 

 

 

 

 

The rule is amended to replace “forthwith” with 

“immediately” to remove archaic language. The rule is further 

amended to break it into shorter sentences by ending the first 

sentence after “sheriff.” This rule is amended to delete 

confusing language. 

New language details what is meant by “commitment 

documents,” specifically: certified copies of the sentence, the 

judgment of conviction, and the indictment or information.  

The rule is further amended to replace “and make a 

return thereof” with “that will be returned” to make the rule 

easier to understand. 

 

 

 

 

The rule title is amended to replace the commas with 

semicolons for consistency throughout the rules set.  
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RULE 3.850. MOTION TO VACATE,; SET ASIDE,; 

OR CORRECT SENTENCE 

(a) Grounds for Motion. The following grounds may 

be claims for relief from judgment or release from custody by a 

person who has been tried and found guilty or has entered a plea 

of guilty or nolo contendere before a court established by the 

laws of Florida: 

(1) Tthe judgment was entered or sentence 

was imposed in violation of the Constitution or laws of the 

United States or the State of Florida.; 

(2) Tthe court did not have jurisdiction to 

enter the judgment.; 

(3) Tthe court did not have jurisdiction to 

impose the sentence.; 

(4) Tthe sentence exceeded the maximum 

authorized by law.; 

(5) Tthe plea was involuntary.; or 

(6) Tthe judgment or sentence is otherwise 

subject to collateral attack. 

(b) Time Limitations. A motion to vacate a sentence 

that exceeds the limits provided by law may be filed at any time. 

No other motion shall be filed or considered pursuant to this rule 

if filed more than 2 years after the judgment and sentence 

become final unless it alleges that: 

 

 

Subdivision (a)(1) is amended to begin with a lowercase 

letter and end with a semicolon instead of a period to conform 

to the Guidelines. 

Subdivision (a)(2) is amended to begin with a lowercase 

letter and end with a semicolon instead of a period to conform 

to the Guidelines. 

Subdivision (a)(3) is amended to begin with a lowercase 

letter and end with a semicolon instead of a period to conform 

to the Guidelines. Subdivision (a)(4) is amended to begin with a 

lowercase letter and end with a semicolon instead of a period to 

conform to the Guidelines. 

Subdivision (a)(5) is amended to begin with a lowercase 

letter and end with a semicolon instead of a period to conform 

to the Guidelines. Subdivision (a)(5) is further amended to 

include the conjunctive “or” to conform to the Guidelines. 

Subdivision (a)(6) is amended to begin with a lowercase 

letter to conform to the Guidelines. 

Subdivision (b) is amended to end with a colon to 

conform to the Guidelines. 
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(1) the facts on which the claim is predicated 

were unknown to the movant or the movant’s attorney and could 

not have been ascertained by the exercise of due diligence, and 

the claim is made within 2 years of the time the new facts were or 

could have been discovered with the exercise of due diligence,; 

or 

(2) the fundamental constitutional right 

asserted was not established within the period provided for herein 

and has been held to apply retroactively, and the claim is made 

within 2 years of the date of the mandate of the decision 

announcing the retroactivity,; or 

(3) the defendant retained counsel to timely 

file a 3.850 motion and counsel, through neglect, failed to file the 

motion. A claim based on this exception shall not be filed more 

than 2 years after the expiration of the time for filing a motion for 

postconviction relief. 

(c) Contents of Motion. The motion must be under 

oath stating that the defendant has read the motion or that it has 

been read to him or her, that the defendant understands its 

content, and that all of the facts stated therein are true and 

correct. The motion must include the certifications required by 

subdivision (n) of this rule and must also include an explanation 

of:  

(1)–(7) [NO CHANGE] 

(d) Form of Motion. Motions shall be typewritten or 

hand-written in legible printed lettering, in blue or black ink, 

double-spaced, with margins no less than 1 inch on white  

8 1/2- by- 11 inch paper. No motion, including any memorandum 

Subdivision (b)(1) is amended to end with a semicolon 

instead of a period to the conform to the Guidelines. 

 

 

Subdivision (b)(2) is amended to end with a semicolon 

instead of a period to the conform to the Guidelines. 

 

 

 

 

Subdivision (c) is amended to reference the 

certifications from subdivision (n) that are required to be 

included in the motion  

 

 

 

Subdivision (d) in amended by replacing the dashes with 

spaces in “8 1/2-by-11” which will make the rule consistent 

with subdivision (b) of Florida Rule of Judicial Administration 

2.520 (Documents). 
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of law, shall exceed 50 pages without leave of the court upon a 

showing of good cause. 

(e) Amendments to Motion.  [NO CHANGE] 

(f) Procedure; Evidentiary Hearing; Disposition. 

On filing of a motion under this rule, the clerk shall forward the 

motion and file to the court. Disposition of the motion shall be in 

accordance with the following procedures, which are intended to 

result in a single, final, appealable order that disposes of all 

claims raised in the motion. 

(1)–(2) [NO CHANGE] 

(3) Timely Motions Containing Some 

Insufficient Claims. If the motion sufficiently states one1 or 

more claims for relief and it also attempts but fails to state 

additional claims, and the motion is timely filed under this rule, 

the court shall enter a nonappealable order granting the defendant 

60 days to amend the motion to sufficiently state additional 

claims for relief. Any claim for which the insufficiency has not 

been cured within the time allowed for such amendment shall be 

summarily denied in an order that is a nonfinal, nonappealable 

order, which may be reviewed when a final, appealable order is 

entered. 

(4) Motions Partially Disposed of by the 

Court Record. If the motion sufficiently states one1 or more 

claims for relief but the files and records in the case conclusively 

show that the defendant is not entitled to relief as to one1 or more 

claims, the claims that are conclusively refuted shall be 

summarily denied on the merits without a hearing. A copy of that 

portion of the files and records in the case that conclusively 

 

 

 

 

 

 

 

Subdivision (f)(3) is amended to replace “one” with “1” 

to conform to the Guidelines.  

 

 

 

 

 

Subdivision (f)(4) is amended in three places to replace 

“one” with “1” to conform to the Guidelines. 
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shows that the defendant is not entitled to relief as to one1 or 

more claims shall be attached to the order summarily denying 

these claims. The files and records in the case are the documents 

and exhibits previously filed in the case and those portions of the 

other proceedings in the case that can be transcribed. An order 

that does not resolve all the claims is a nonfinal, nonappealable 

order, which may be reviewed when a final, appealable order is 

entered. 

(5)–(8) [NO CHANGE] 

(g)–(m) [NO CHANGE] 

(n) Certification of Defendant; Sanctions. No 

motion may be filed pursuant to this rule unless it is filed in good 

faith and with a reasonable belief that it is timely, has potential 

merit, and does not duplicate previous motions that have been 

disposed of by the court. 

(1)–(2) [NO CHANGE] 

(3) Conduct prohibited under this rule 

includes, but is not limited to, the following: the filing of 

frivolous or malicious claims; the filing of any motion in bad 

faith or with reckless disregard for the truth; the filing of an 

application for habeas corpus subject to dismissal pursuant to 

subdivision (m); the willful violation of any provision of this 

rule; and the abuse of the legal process or procedures governed 

by this rule. 

The court, upon its own motion or on the motion of a 

party, may determine whether a motion has been filed in 

violation of this rule. The court shall issue an order setting forth 
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the facts indicating that the defendant has or may have engaged 

in prohibited conduct. The order shall direct the defendant to 

show cause, within a reasonable time limit set by the court, why 

the court should not find that the defendant has engaged in 

prohibited conduct under this rule and impose an appropriate 

sanction. Following the issuance of the order to show cause and 

the filing of any response by the defendant, and after such further 

hearing as the court may deem appropriate, the court shall make a 

final determination of whether the defendant engaged in 

prohibited conduct under this subsectionsubdivision. 

(4)–(5) [NO CHANGE] 

Committee Notes 

[NO CHANGE] 

Court Commentary 

[NO CHANGE] 

 

 

 

 

 

 

 

 

 

 

The last paragraph of subdivision (n)(3) is amended to 

replace “subsection” with “subdivision” to correctly reference 

the rules of procedure and not statutes. 
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Amendments to forms are shown in Appendix B pursuant 

to In Re: Guidelines for Rules Submissions, No. AOSC06-14 

(Fla. 2006). 
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The Florida Bar News 
July 15, 2017 

Criminal Procedure Rules Committee Regular-
Cycle 2018 Amendments 

 
The Criminal Procedure Rules Committee invites comments on the proposed rule 

amendments anticipated to be included in the Committee’s regular-cycle report. The full 

text of the proposals can be found on The Florida Bar’s website at www.FloridaBar.org.  
 
Interested persons have until August 15, 2017, to submit any comments, electronically, to 

Judge Jon Morgan, Chair of the Criminal Procedure Rules Committee, 

at ctjujm2@ocnjcc.org, and to the Bar staff liaison, Heather Telfer, 

at htelfer@floridabar.org. 

Rule /Form Vote Explanation 

Rule 3.010. 32-0 

Updates the “Scope” rule to remove outdated 

references to “vehicular and pedestrian.” Amendments 

indicated in double underline and double strikethrough 

are pending before the Supreme Court in In Re: 

Amendments to the Florida Rules of Judicial 

Administration, Florida Rule of Criminal Procedure 

3.010, and Florida Rule of Appellate Procedure 9.440, 

SC16-1062. 
Rule 3.025. 32-0 Capitalizes “state.” 

Rule 3.030. 32-0 

Amends the rule title to delete “Papers.” Rephrases the 

end of subdivision (a) for greater clarity to the reader. 

Subdivision (b) is amended to add reference to Florida 

Rules of Judicial Administration 2.505 (Attorneys), and 

2.515 (Signature and Certificates of Attorneys and 

Parties), and to remove a reference to 2.520 

(Documents). 

Rule 3.111. 21-4 

New subdivisions (f)(1)–(f)(3) create a procedure for 

defendants who are certified indigent for costs to file a 

motion for costs, unless the defendant is represented 

by the office of the public defender, conflict counsel, or 

capital collateral counsel. 
Editorial amendments to subdivision (c)(2) to conform 

toIn re: Guidelines for Rules Submissions, AOSC06-14 

(Fla. 2006) (“Guidelines”). 

New Committee Note to explain that subpoena duces 

tecum are governed by Rule 3.220. 

Rule 3.130. 32-0 

Subdivisions (a) and (d) are amended to replace 

“judicial officer” with “judge.” Subdivisions (b)(1)–

(b)(3) are renumbered as subdivisions (b)(1)(A)–

(b)(1)(C). Renumbered subdivision (b)(1) is titled 

https://www.floridabar.org/about/contact/
mailto:ctjujm2@ocnjcc.org
mailto:htelfer@floridabar.org
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Rule /Form Vote Explanation 
“Notice of Charges and Rights.” New subdivision (b)(2) 

is titled “Use of Video Recording to Provide Notice of 

Rights” to reference the use of pre-recorded videos to 

inform a defendant of his or her rights. 
Editorial amendments to subdivisions (b) and (d) to 

conform to the Guidelines. 

Rule 3.131. 32-0 

Subdivision (k) is amended to require the summons to 

include the title of the hearing to be conducted. 
Editorial amendments to subdivision (a) to conform to 

the Guidelines. 

Rule 3.172. 23-3 

Subdivision (c)(7) is amended to require that the terms 

of a plea agreement include a specific amount of credit 

for time previously served, and a clear explanation to 

the defendant that any credit for time served not 

included in the time specified would be a waiver of the 

defendant’s right to such credit. A typo in subdivision 

(c)(10) is corrected so “nolo contendere” is correctly 

spelled. 
Editorial amendments to subdivisions (c), (c)(10), and 

(e) to conform to the Guidelines. 

Rule 3.180. 26-0 

The title of subdivision (b) is amended to capitalize 

“Definition.” Subdivision (b) is further amended to 

avoid potential conflict with Rule 3.130 (First 

Appearance). 
A strictly editorial amendment to subdivision (a)(4) 

corrects the spelling of “impaneling.” Editorial 

amendment to subdivision (c)(2) to conform to 

theGuidelines. 

Rule 3.190. 24-4 
Subdivision (c) is amended to replace “hereinabove 

provided” with “provided herein.” 

Rule 3.191. 

24-4 
Committee 

Note 21-9 

Subdivision (j) is amended to correctly reference 

subdivisions (j)(3) and (j)(4) in the last paragraph. 

Subdivision(l)(5) is amended to replace “and” with 

“or.” The new Committee Note references Smart v. 

State, 179 So. 3d 477 (Fla. 4th DCA 2015) concerning 

the rules related to juror oaths and prospective juror 

oaths. 
Editorial amendments to subdivisions (d) and (d)(1) to 

conform to the Guidelines. 

Rule 3.203. 30-0 
Subdivision (b) is amended to correctly refer to the 

Department of Children and Families. 

Rule 3.213. 

(a) and (b) 

33-0 
(b) 30-0 

Conforms the rule to section 3, Chapter 2016-135, 

Laws of Florida, and states that the court may dismiss 

a charge at least 3 years after a determination of 

incompetency is made unless the charge is enumerated 

in section 916.145, Florida Statutes. Further amends 

subdivisions (a) and (b) to clarify that a defendant 
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Rule /Form Vote Explanation 
must be determined to be incompetent for 5 

continuous, uninterrupted years after the 

determination before the court can dismiss the charge. 

Structural amendments to subdivision (a)(1) and (b)(1) 

divide those subdivisions into (a)(1)(A)–(a)(1)(C) and 

(b)(1)(A)–(b)(1)(C), respectively. 
Subdivision (b) is amended to correctly refer to the 

Department of Children and Families. 

Rule 3.217. 30-0 

Subdivision (b) is amended to correctly refer to the 

Department of Children and Families. 
Editorial amendment to the rule title to provide 

consistency throughout the rules set. 

Rule 3.218. 30-0 
Subdivision (a) is amended to correctly refer to the 

Department of Children and Families. 

Rule 3.219. 30-0 
Subdivision (b) is amended to correctly refer to the 

Department of Children and Families. 

Rule 3.220. 

(h)(5) 29-1 
(j) 30-0 

 

(n)(3) 24-0 

Subdivision (h)(5) was amended to allow a law 

enforcement agency to designate a physical address or 

an e-mail address for delivery of written notice of 

taking deposition. 
Subdivision (j) is amended to add that the duty to 

disclose applies to any additional recorded or 

unrecorded statements that materially alter a 

previously written or recorded statement addressed 

under these rules. 

Subdivision (n)(3) is amended to add references to 

Florida Rules of Judicial Administration 2.505 

(Attorneys) and 2.515 (Signature and Certificates of 

Attorneys and Parties). 

New Committee Notes explains that the amendments 

to subdivision (j) are a clarification of the rules based 

onScipio v. State, 928 So. 2d 1138 (Fla. 2006) 

andWashington v. State, 151 So. 3d 544 (Fla. 1st DCA 

2014). 

Editorial amendments to subdivisions (h)(5), (h)(7), 

(i), and (l)(2) to conform to the Guidelines. 

Rule 3.240. 30-0 

Subdivision (f) is amended to replace “enter on the 

minutes” with “docket.” Subdivision (j) is amended to 

divide the subdivision into two sentences and, further, 

to replace “into which the trial is had” with “to which 

the cause is removed” to provide greater clarity to the 

reader. 

Rule 3.330. 19-0 
Replaces “on oath” with “under oath” in the second 

sentence. 

Rule 3.470. 19-0 
In the first sentence, replaces “next convening for the 

court” with “court reconvenes.” In the second 
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Rule /Form Vote Explanation 
sentence, adds “of any kind” to reinforce that jurors 

are not to make any disclosure. In the same sentence 

“cause” is replaced with “case.” In the third sentence, 

“forthwith” is deleted as being archaic. The last 

sentence is rephrased for clarity to the reader. 

Rule 3.590. 30-0 

Subdivision (a) is amended to add “a motion” before 

“in arrest of judgment” and a comma is added after 

“both.” Subdivision (b) is amended to add “a motion” 

before “in arrest of judgment” and a hyphen is added 

to “10 day period.” Subdivision (d) is amended to 

replace “prosecuting officer” with “prosecuting 

attorney.” Subdivision (e) is amended to remove 

passive voice and add commas. 

Rule 3.600. 30-0 

Subdivision (a) is amended to replace “if any of the 

following grounds is established” with “only if:.” 

Subdivisions (a)(1)–(a)(3) are amended to begin with 

lower case letters. Subdivision (a)(1) is amended to 

end with a semicolon instead of a period. Subdivision 

(a)(2) is amended to end with “; or” instead of a 

period. The title of subdivision (b) is amended to add 

“is” before “established.” Subdivision (b) is also 

amended to delete “if any of the following grounds is 

established, providing” and “thereby.” As amended the 

sentence will read “[t]he court shall grant a new trial if 

substantial rights of the defendant were prejudiced 

because:.” Subdivisions (b)(1)–(b)(8) are amended to 

being with lower case letters to conform to 

the Guidelines. Subdivision (b)(1)–(b)(6) are amended 

to replace the periods with semicolons. Subdivision 

(b)(7) is amended to replace the period with “; or.” 

Rule 3.610. 30-0 

The first sentence is amended to replace “on 1 or more 

of the following grounds” with “if.” Subdivisions (a)–(d) 

are amended to begin with lower case letters. 

Subdivisions (a) and (b) are amended to end with 

semicolons instead of periods. Subdivision (c) is 

amended to replace “of” with “for,” to remove “under 

which the defendant was tried,” and adding a 

semicolon and “or” to the end. Subdivision (d) is 

amended to delete “under which the defendant was 

tried.” 

Rule 3.691. 30-0 

Replaces “person” with “defendant” throughout the 

rule. In subdivision (a), “not capital” is changed to 

“non-capital” and is moved before “offense.” A 

reference to section 903.133, Florida Statutes, is added 

to the first sentence. Additional amendments divide up 

the first sentence in subdivision (a), deleting “provided 

that no person” and starting a new sentence with “[n]o 

defendant” begins the new sentence. Subdivision (d) is 

amended to replace “on” with “pending” to more clearly 

define “appeal.” In the same sentence, “condition” is 

made plural. Subdivision (e) is amended to add a 

sentence to the end of the subdivision stating that “in 
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no case may an original appearance bond be continued 

for an appeal.” 

Rule 3.692. 30-0 

In subdivisions (a)(1) and (a)(2), the last sentences, 

with reference to Rule 3.590(c) (Time for and Method 

of Making Motions; Procedure; Custody Pending 

Hearing: Oral Motions), are deleted. In the first 

sentence of subdivision (b), the phrase “state may 

traverse or demur” is replaced with “prosecuting 

attorney and arresting agency may respond.” In the 

second sentence of subdivision (b), “the decision of” is 

replaced with “decide.” Subdivision (e)(2) is amended 

to add “and” to the end of the subdivision. Subdivision 

(e)(3) is amended to correctly refer to subdivision 

(e)(2). Subdivision (f) is rephrased for greater clarity to 

the reader. 

Rule 3.704. 36-0 

Subdivision (d)(1) replaces “state attorney” with 

“prosecuting attorney.” Subdivisions (d)(15)(A)–

(d)(15)(G) and (d)(16)(A)–(d)(16)(C) are amended to 

being with lower case letters to conform to 

the Guidelines. New subdivision (d)(24) is added to 

conform to section 9(b), Chapter 2014-4, Laws of 

Florida. Subdivisions (d)(25)–(d)(30) are renumbered 

to accommodate the addition of new subdivision 

(d)(24). 
Editorial amendments to subdivisions (d)(14), (d)(16)–

(d)(18),(d)(20)–(d)(21), (d)(23), renumbered 

subdivisions (d)(26), (d)(28)(B), and (d)(29) to 

conform to the Guidelines. 

Rule 3.710. 23-3 

Subdivision (a) is amended to reference the statutorily 

mandatory minimum and to replace “shall” with “may.” 

A new sentence in added to the end of the subdivision 

to clarify that the subdivision does apply to situations 

involving subsequent violation of probation proceedings 

The new committee note details the amendment to 

subdivision (a). 
Rule 3.770. 30-0 Removes references to gender throughout the rule. 

Rule 3.810. 29-0 
Amendments remove archaic language and include 

current procedure regarding commitment documents. 

Rule 3.850. 25-0 

Amends subdivision (c) to reference the required 

certifications within the “Contents of Motion” 

subdivision. 
Editorial amendments to subdivisions (b), (f)(4), and 

(n)(3) to conform to the Guidelines. 

Rule 3.986. 21-0 

Subdivision (c) is amended to replace the list of 

charges/costs/fees with directions to insert a list of 

mandatory fines, discretionary fines, and restitution, if 

any. Subdivision (d) is amended to replace the list of 

special provisions with instructions to include all 

findings, sentencing enhancements, and mandatory 

minimum provisions, as authorized by law and 
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Rule /Form Vote Explanation 
pronounced at sentencing. Subdivision (e) is amended 

to separate general conditions and special conditions 

with directions to list the general/special conditions of 

probation. Subdivisions (e)(1)–(e)(13) and the list of 

special conditions are deleted. Added to the third to 

last paragraph is a sentence that states “[t]he court 

may rescind or modify at any time the terms and 

conditions imposed by it upon the probationer.” In the 

second to last paragraph, the sentence in parentheses 

is deleted. Parallel amendments are made to 

subdivision (f). Subdivision (g) is amended to replaces 

the list of possible types of restitution with instructions 

to “[i]nclude all restitution and findings, as authorized 

by law and pronounced at sentencing.” 

New Rule 3.9876. 22-1 

Creates a new form for motions for correction of 

sentence under Rule 3.800(a). The form addresses 

motions for correction of illegal sentence, incorrect 

sentencing scoresheet, or erroneous sexual predator 

designation. The form includes the necessary 

certifications. 

Rule 3.989. 29-0 

Amends subdivisions (a)5., (b)3., and (c)3. to further 

specify the types of prior record expunctions are 

addressed by this rule. Subdivision (d)(4) is amended 

to delete “or any other law, rule, or authority” to avoid 

confusion. Subdivisions (e)2., (f)2., and (g) are 

amended to add in offenses that are “reported to have 

been committed” to prevent a victim of human 

trafficking from having to admit to offenses committed 

as part of a human trafficking scheme. 
Editorial amendments to subdivision (d) to conform to 

the Guidelines. 
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The Florida Bar News 
December 15, 2017 

Criminal Procedure Rules Committee 2018 

Regular-Cycle additional amendments 

The Criminal Procedure Rules Committee invites comments on the proposed rule 

amendments anticipated to be included in the Committee’s regular-cycle report. The full 

text of the proposals can be found on The Florida Bar’s website 

at www.FloridaBar.org. Interested persons should file comments with the Florida Supreme 

Court, after the report has been filed. The regular-cycle report will be filed no later than 

February 1, 2018. Any comments should also be submitted, electronically, to the Honorable 

Jon Morgan, Chair of the Criminal Procedure Rules Committee, at ctjujm2@ocnjcc.org, and 

to the Bar staff liaison, Heather Telfer, at htelfer@floridabar.org. 
 

Rule /Form Vote Explanation 

Rule 3.111. 25-2 

New subdivisions (f)(1)–(f)(3) create a procedure for 

defendants who are certified indigent for costs to file 

a motion for costs, unless the defendant is 

represented by the office of the public defender, 

conflict counsel, or capital collateral counsel. 

Additional amendments, indicated with double 

underline and double strikethrough, make it clear 

that the hearing on defense related costs only 

applies to motions filed under Rule 3.111(f)(2). 

Editorial amendments to subdivision (c)(2) to 

conform to In re: Guidelines for Rules Submissions, 

AOSC06-14 (Fla. 2006) (“Guidelines”). 

Rule 3.986. 29-2 

Subdivision (c) is amended to replace the list of 

charges/costs/fees with directions to insert a list of 

mandatory fines, discretionary fines, and restitution, 

if any. Subdivision (d) is amended to replace the list 

of special provisions with instructions to include all 

findings, sentencing enhancements, and mandatory 

minimum provisions, as authorized by law and 

pronounced at sentencing. Subdivision (e) is 

amended to separate general conditions and special 

conditions with directions to list the general/special 

conditions of probation. Subdivisions (e)(1)–(e)(13) 

and the list of special conditions are deleted. Added 

to the third to last paragraph is a sentence that 

states “[t]he court may rescind or modify at any 

time the terms and conditions imposed by it upon 

https://www.floridabar.org/rules/ctproc/
mailto:ctjujm2@ocnjcc.org
mailto:htelfer@floridabar.org
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Rule /Form Vote Explanation 

the probationer.” In the second to last paragraph, 

the sentence in parentheses is deleted. Parallel 

amendments are made to subdivision (f). 

Subdivision (g) is amended to replaces the list of 

possible types of restitution with instructions to 

“[i]nclude all restitution and findings, as authorized 

by law and pronounced at sentencing.” 

Additional amendments to subdivision (f) include 

replacing “probation/probationer” with “community 

control/community controlee” and to correcting a 

statutory reference. 

 



~upreme C!Court of jflorfba 
500 South Duval Street 

Tallahassee, Florida 32399-1925 

CHARLES T. CANADY THOMAS D. HALL 
CHIEF JUSTICE CLERK OF COURT 

BARBARA]. PARJENTE 
R. FRED LEWIS 
PEGGY A. QUINCE May 4, 2011 
RICKY POLSTON 
JORGE LABARGA 
JAMES E. C. PERRY 

JUSTICES 

Mr. Robert T. Strain 
Chair, Criminal Procedure Rules Committee 
Capital Collateral Regional Counsel 
3801 Corporex Park Drive, Suite 210 
Tampa, Florida 33619-1136 

Re: Florida Rule of Criminal Procedure 3.l 72(c) 

Dear Mr. Strain: 

At the direction of the Court, I am writing you in your capacity as Chair of 
The Florida Bar's Criminal Procedure Rules Committee to ask the committee to 
propose an amendment to Florida Rule of Criminal Procedure 3 .172( c ). 
Specifically, the Court requests that the committee propose language adding a 
provision to subdivision ( c) concerning the· trial court advising the defendant on the 
issue of credit for time served when determining the voluntariness ofa plea of 
guilty or nolo contendere. ' 

In the Court's recent decision in the consolidated cases ofJohnson v. State, 
Case No. SC08-418 (Fla. Apr. 21, 2011), and Joynerv. State, Case No. SC08-1489 
(Fla. Apr. 21, 2011), the Court addressed the separate issue of whether challenges 
to plea agreement provisions concerning credit for time served are cognizable 
under rule 3.800(a). The Court also decided to refer the plea colloquy notification 
matter to the Committee. See Johnson, slip op. at 15-16 (Pariente, J., concurring in 
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Mr. Robert T. Strain 
May 4, 2011 
Page:2 

result) (stating that "the Court has determined that in the future all plea agreements 
and 

colloquies specifically address the issue of credit for time served and contain an 
explicit waiver. The exact form of the colloquy and waiver will be referred to the 
appropriate rules committee."). 

For your convenience, I enclose a copy of the Johnson opinion. 

Please include the proposal in your next regular-cycle report ofproposed 
rule changes, unless the committee determines the proposal should be filed out of 
cycle. If you should determine that more time is required to address the issue, 
please file a motion for extension of time with my office. Thank you in advance 
for your consideration of this matter, and please do not hesitate to contact me or 
the Court's liai~:on to your Committee, Justice Labarga, if you have any questions. 

TDH/ckd/sb 

Enclosure 

cc: 	 The Honorable Jorge Labarga, Liaison to Committee 
Ms. Deborah J. Meyer, Director of Central Staff 
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~uprtmt Court of jflortba 


No. SC08-418 

ANDREA JOHNSON, 
Petitioner, 

vs. 

STATE OF FLORIDA, 
Respondent. 

No. SC08-1489 

BERNARD JOYNER, 
Petitioner, 

vs. 

STATE OF FLORIDA, 
Respondent. 

[April 21, 2011] 

CANADY, C.J. 


In these consolidated cases we consider whether challenges to plea 

agreement provisions concerning credit for time served are cognizable under 
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Florida Rule of Criminal Procedure 3.800(a). Andrea Johnson seeks review of 

Johnson v. State, 974 So. 2d 1152 (Fla. 3d DCA 2008), and Bernard Joyner seeks 

review of Joyner v. State, 988 So. 2d 670 (Fla. 3d DCA 2008). In each case, the 

Third District Court of Appeal determined that the trial court did not err in denying 

a rule 3.800(a) motion. The Third District reasoned that relief was not available 

under rule 3.800(a) because the defendants' assent to written plea agreements that 

provided the defendants would receive credit for time served for a specific period 

constituted waivers of any additional credit for time served. The State correctly 

contends that the Third District's decisions expressly and directly conflict with the 

decision of the Fifth District Court ofAppeal in Davis v. State, 968 So. 2d 1051 

(Fla. 5th DCA 2007), which held that a plea agreement provision regarding credit 

for time served could be challenged under rule 3.800(a). We have jurisdiction. 

See art. V, § 3(b )(3), Fla. Const. 

For the reasons we explain, we approve the decisions in Johnson and Joyner. 

We conclude that the challenges made by Johnson and Joyner to the credit-for

time-served provisions of their plea agreements were not cognizable under rule 

3.800(a). We disapprove the Fifth District's decision in Davis. 1 

1. While not the basis of this Court's jurisdiction, certain other decisions 
have-like Davis-treated challenges to credit-for-time-served provisions ofplea 
agreements as cognizable under rule 3.800(a). See, e.g., Howard v. State, 40 So. 
3d 46 (Fla. 4th DCA 2010); Rudicil v. State, 31 So. 3d 328 (Fla. 4th DCA 2010); 
Reddix v. State, 15 So. 3d 614 (Fla. 3d DCA 2009); Velasquez v. State, 11 So. 3d 
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I. BACKGROUND 


On November 5, 2002, Johnson pleaded guilty to armed robbery and 

possession of a firearm by a felon. Johnson was placed on probation for a period 

of four years, with the special condition that he would participate in the Miami-

Dade County Corrections and Rehabilitation Department Boot Camp Program. 

During the probationary term, an affidavit ofviolation ofprobation was filed, 

alleging that Johnson violated his probation by committing new offenses, failing to 

report to his probation office as directed, and failing to pay his supervision costs. 

The trial court subsequently conducted a hearing on the alleged violations of 

probation. At the hearing, the State withdrew the allegation that Johnson had 

committed new substantive offenses, and Johnson admitted that he violated his 

probation by failing to report to his probation office and by failing to pay his 

supervision costs. Additionally, the State and Johnson reached an agreement on 

sentencing. The agreement specified that Johnson would receive a sentence of four 

years of incarceration, with credit for time served from November 14, 2005. The 

trial court sentenced Johnson in accordance with the plea agreement, repeatedly 

stating on the record that Johnson would receive credit for time served from 

November 14, 2005. That same day, at the clerk of court's suggestion, the parties 

and the trial court executed a document titled "Agreement on Credit for Time 

979 (Fla. 1st DCA 2009); Giggetts v. State, 5 So. 3d 756 (Fla. 1st DCA 2009); 
Silverstein v. State, 654 So. 2d 1040 (Fla. 4th DCA 1995). 
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Served." The document expressly provided that as part ofhis plea agreement, 

Johnson would receive "all credit for time served from 11/14/05." 

On April 16, 2007, Johnson filed a prose rule 3.800(a) motion. Johnson 

asserted that he should have received credit for the time he spent in the boot camp 

program-which predated November 14, 2005-toward the four-year sentence he 

received upon his violation ofprobation. The trial court denied Johnson's request 

for additional credit, finding that Johnson "made a knowing, voluntary and 

intelligent plea" and was "only entitled to ... jail credit from the agreed upon date 

ofNovember 14, 2005." 

On appeal, the Third District affirmed the trial court's denial of relief. 

While acknowledging that the Fifth District had reached a contrary conclusion in 

Davis, 968 So. 2d at 1052 (holding that a plea agreement stating that defendant 

would receive 1531 days of credit was not "conclusive evidence" that defendant 

validly waived any additional credit), the Third District determined that "a 

provision in a plea agreement that the defendant is to be awarded credit for time 

served from a specific date effectively waives any claim to credit for time served 

before that date." Johnson, 974 So. 2d at 1152 (citing Hines v. State, 906 So. 2d 

1137 (Fla. 3d DCA 2005)). The Third District then held that in Johnson's case, 

"the defendant's agreement in writing and in the plea colloquy to having violated 

probation specifically in return for a four-year state prison sentence with 'all credit 
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for time served from 11/14/05,' precludes his present claim for credit for time 

spent in boot camp in 2002." Id. at 1153. 

Joyner's case is procedurally similar. According to his rule 3.800(a) motion, 

on May 17, 2004, Joyner pleaded guilty to false imprisonment and was sentenced 

to five years of probation. On November 28, 2006, he was arrested for allegedly 

violating his probation. On February 15, 2007, Joyner admitted the violation, and 

pursuant to a plea agreement, he was sentenced to two years of incarceration. The 

parties and the trial court executed a document titled "Agreement on Credit for 

Time Served." The document expressly provided that as part of his plea 

agreement, Joyner would receive credit for time served "from 11-29, 2006 to 2-15, 

2007." 

On October 9, 2007, Joyner filed a prose rule 3.800(a) motion. Joyner 

asserted that in addition to the seventy-eight days of credit he received for the 

period ofNovember 29, 2006, to February 15, 2007, he should have received 122 

days of credit for time served while he was awaiting sentencing on the false 

imprisonment count in 2004. The trial court summarily denied Joyner's motion, 

and Joyner appealed in the Third District. 

Citing its decision in Johnson, the Third District affirmed the trial court's 

denial of Joyner's motion. The Third District concluded that the provision in the 

plea agreement-which awarded Joyner credit for time served for a specific 
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period-operated as a waiver of Joyner's claim for credit for the 122 days he 

served in 2004. 

Johnson and Joyner petitioned this Court to resolve the conflict between the 

district courts of appeal regarding whether a rule 3.800(a) motion may be denied 

on the basis that assent to a term in a plea agreement about credit for time served 

waives any claim to credit not provided for in the plea agreement. We accepted 

jurisdiction and consolidated the cases. The State has moved this Court to dismiss 

review in Johnson because Johnson completed his term of incarceration. We 

hereby deny the motion to dismiss. The doctrine ofmootness does not destroy this 

Court's jurisdiction in a case such as Johnson's where the controversy presented 

"is capable of repetition yet evading review." State v. Matthews, 891 So. 2d 479, 

484 (Fla. 2004). 

II. ANALYSIS 

We agree with the Third District that Johnson and Joyner are not entitled to 

relief. We conclude that challenges to plea agreement provisions regarding credit 

for time served are not cognizable under rule 3.800(a) because those challenges 

present factual questions that cannot be resolved on the basis of the court records. 

Florida Rule of Criminal Procedure 3.800(a) provides a mechanism for 

correcting the improper denial of credit for time served. The rule states in 

pertinent part: 
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(a) Correction. A court may at any time correct an illegal 
sentence imposed by it, or an incorrect calculation made by it in a 
sentencing scoresheet, or a sentence that does not grant proper credit 
for time served when it is affirmatively alleged that the court records 
demonstrate on their face an entitlement to that relief, provided that a 
party may not file a motion to correct an illegal sentence under this 
subdivision during the time allowed for the filing of a motion under 
subdivision (b )(1) or during the pendency of a direct appeal. 

Fla. R. Crim. P. 3.800(a) (emphasis added). This rule allows defendants to petition 

"the courts to correct sentencing errors that may be identified on the face of the 

record." Williams v. State, 957 So. 2d 600, 602 (Fla. 2007). "[B]ecause such 

errors may be resolved as a matter of law, [they] do not require contested 

evidentiary hearings." Id. Under rule 3.800(a), "the burden [is on] the petitioner 

to demonstrate an entitlement to relief on the face of the record." Id. at 604. The 

State accordingly has no burden to establish that the petitioner is not entitled to 

relief. Since "no evidentiary hearing is allowed" under rule 3.800(a), a claim of 

error that the petitioner can establish only by relying on facts that are not evident 

on the face of the record is a claim that cannot be adjudicated under that rule 

provision. Brooks v. State, 969 So. 2d 238, 242 (Fla. 2007). 

In the instant cases, the written plea agreements informed Johnson and 

Joyner that by accepting the agreements, they contracted to accept a specific 

amount of credit for time served. In their motions filed under rule 3.800(a), 

Johnson and Joyner claimed-notwithstanding the terms of their plea 

agreements-that they were entitled to relief because section 921.161 (1 ), Florida 
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Statutes (2006), created a statutory right to credit for time served while awaiting 

sentencing and they did not receive all of the credit to which they were entitled. 

Johnson and Joyner did not assert in their rule 3.800(a) motions that their plea 

agreements should be set aside because they were unaware of the credit-for-time

served provisions or because their pleas were otherwise involuntary. They simply 

claimed entitlement to the full amount of credit for time served authorized by 

section 921.161 (1). 

In their appeals to the Third District from the denial of their motions, 

Johnson and Joyner conceded that a defendant may waive the statutory right to 

credit for time served but asserted that the trial courts should have granted their 

motions because the records in their cases did not demonstrate knowing, 

intentional, and voluntary waivers of their statutory right to credit. They 

contended that because their written plea agreements did not inform them ofhow 

much time they served while awaiting sentencing or of their statutory right to 

credit for that time, the plea agreements could not function as valid waivers of 

credit for time served. Johnson and Joyner now present the same argument as a 

basis for reversing the Third District. 

The Third District did not err in affirming the denial of the rule 3.800(a) 

motions. Johnson and Joyner failed to state a legally cognizable claim under rule 

3.800(a), which affords relief only when "the court records demonstrate on their 
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face an entitlement to that relief." The argument presented by Johnson and Joyner 

is both procedurally barred and substantively meritless. 

The argument presented by Johnson and Joyner is procedurally barred 

because it is based on an issue that was not raised in their rule 3.800(a) motions. 

Those motions make no assertion concerning the voluntariness of the plea 

agreements. 

Even ifthe 3.800(a) motions filed by Johnson and Joyner had specifically 

challenged the knowing and voluntary nature of their plea agreements, such a 

claim cannot be adjudicated as a matter of law based on the court record alone, as 

required by rule 3.800(a). See Tatum v. State, 27 So. 3d 700, 704 (Fla. 3d DCA 

2010) (determining that claim that plea was involuntary due to misadvice of 

counsel could not "be discerned from the face of the record and [did] not, 

therefore, fall within the purview of a Rule 3.800 motion"). 

The record of trial proceedings can demonstrate that a defendant was fully 

informed and acting voluntarily when entering a plea. See Stano v. State, 520 So. 

2d 278, 280 (Fla. 1988) (affirming summary denial ofpostconviction motion 

where "numerous quotations from the original record" conclusively refuted the 

defendant's postconviction claim that his plea was involuntary). But a defendant 

challenging a plea provision cannot obtain postconviction relief simply by showing 

that the record does not demonstrate that he was expressly informed of critical 
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consequences of the plea. The defendant instead must establish that in fact he did 

not understand his legal rights or otherwise entered the plea involuntarily. 

Extra-record sources-such as testimony given by counsel concerning 

discussions between counsel and the petitioner-are relevant to establishing the 

circumstances of the plea and whether it was voluntary. See State v. Leroux, 689 

So. 2d 235, 237 (Fla. 1996) (stating that where a defendant seeks to withdraw a 

plea due to the affirmative misadvice of counsel, the "issue would be best 

determined by the trial court after testimony from, but not limited to, defendant and 

his trial attorney") (quoting Trenary v. State, 453 So. 2d 1132, 1134 (Fla. 2d DCA 

1984)); see also Lawrence v. State, 969 So. 2d 294, 305-06 (Fla. 2007) (affirming 

trial court's denial of defendant's claim that his guilty plea was involuntary 

because he was incompetent at the time of the plea where trial court relied heavily 

"upon counsel's statements during the plea and during the postconviction 

evidentiary hearing"); Zakrzewski v. State, 866 So. 2d 688, 695-96 (Fla. 2003) 

(affirming trial court's denial of defendant's claim that his guilty pleas were 

involuntary due to his counsel's unfulfilled promise about the admission of 

evidence where trial court based its decision in part on trial counsel's testimony 

about trial-strategy discussions with the defendant). The adjudication of a claim 

that a plea was involuntary therefore requires an evidentiary hearing during which 

the trial court can consider evidence beyond the trial record that is relevant to 

- 10  Appendix E – 12



whether the defendant adequately understood his legal rights and voluntarily 

entered the plea. Such a claim is not properly raised via rule 3.800(a), under which 

"no evidentiary hearing is allowed." Brooks, 969 So. 2d at 242. 

Johnson and Joyner's argument on appeal also confuses the distinct 

requirements of rule 3.800(a) and rule 3.850. Johnson and Joyner contend that 

they were entitled under rule 3.800(a) to the award ofadditional time-served credit 

because the records in their cases did not conclusively prove that they validly 

waived their entitlement to full credit for time served. This argument inverts the 

burden established by rule 3.800(a). The State has no obligation to refute a 

defendant's claim raised under rule 3.800(a). On the contrary, "the burden [is on] 

the petitioner to demonstrate an entitlement to relief on the face of the record." 

Williams, 957 So. 2d at 604. The defendants' argument attempts to improperly 

import into rule 3.800 a requirement from rule 3.850 which specifies in subdivision 

(d) that an order summarily denying a facially sufficient motion must have 

attached "a copy of that portion of the files and records that conclusively shows 

that the movant is entitled to no relief." 2 

2. Florida Rule of Appellate Procedure 9.141(b)(2)(D), which establishes 
appellate procedures for reviewing summary denials of motions for postconviction 
relief filed under criminal rules 3.800(a), 3.850, or 3.853, does not alter the burden 
of proof placed on the petitioner by rule 3.800( a). In an appeal from the denial of a 
rule 3.800(a) motion, ifthe "court records" do not "demonstrate on their face an 
entitlement to ... relief," Florida Rule of Criminal Procedure 3.800(a), then "the 
record shows conclusively that the appellant is entitled to no relief," Florida Rule 
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Although a rule 3.800(a) motion is not an appropriate procedural vehicle for 

challenging a term of a plea agreement, a defendant who was sentenced pursuant to 

a plea agreement with a provision regarding credit for time served has procedural 

vehicles available for seeking relief from that plea on the basis of 

misunderstanding the availability of credit for time served. Such a defendant has 

two options. First, within thirty days after rendition of the sentence, the defendant 

may raise a claim that the plea was involuntary via a motion to withdraw a plea 

after sentencing under rule 3.170([), Florida Rules of Criminal Procedure. Second, 

within two years from the date the conviction and sentence become final, the 

defendant may raise a claim under rule 3.850(a)(5), Florida Rules of Criminal 

Procedure, that the plea was involuntary. See Mikenas v. State, 460 So. 2d 359, 

361 (Fla. 1984) ("This Court has held that the voluntariness of a plea is a 

recognized ground for relief in a 3. 850 proceeding. The appellant has the burden 

of showing his plea was not knowingly and voluntarily entered." (citation 

omitted)); Robinson v. State, 373 So. 2d 898, 903 (Fla. 1979) ("[T]he failure of a 

defendant to raise the issue of the validity of the plea by an appeal does not 

prohibit him from subsequently seeking collateral relief if the issues have not been 

previously addressed and ruled upon."). Unlike rule 3.800(a), rules 3.170([) and 

of Appellate Procedure 9.141(b)(2)(D). An appellate court should affirm the 
summary denial of a rule 3.800(a) motion whenever the appellate court's review of 
the record establishes that the defendant did not satisfy the burden of showing 
entitlement to relief on the face of the record. 

- 12  Appendix E – 14



3.850(a)(5) do not require the defendant to allege that entitlement to relief is 

apparent on the face of the record. 

Neither rule 3.170(!) nor rule 3.850(a)(5), however, would afford relief of 

the type sought by Johnson and Joyner-that is, the unilateral alteration of the 

terms of a plea agreement. Johnson and Joyner seek to maintain the benefits which 

flowed to them from the plea agreements while depriving the State of at least a 

portion of the benefits for which the State bargained. The terms of a plea 

agreement cannot be rewritten in such a fashion. "When a criminal defendant 

seeks to withdraw a negotiated plea, or to attack it collaterally, ifhe is successful 

he loses the benefit of the bargain he has elected to attack." Moreland v. Smith, 

664 So. 2d 1039, 1040 (Fla. 2d DCA 1995). Accordingly, a defendant who 

establishes that his plea was entered involuntarily is entitled to withdraw the plea 

but not to unilaterally rewrite the plea agreement to his advantage. 

This Court has previously directed that a motion filed under rule 3.800(a) 

may be treated as a motion filed under rule 3.850 where it is in the "interest of 

justice to do so" and the motion would be timely under rule 3.850. Brooks, 969 

So. 2d at 243 n.8 (quoting Hall v. State, 643 So. 2d 635, 636 (Fla. 1st DCA 1994)). 

In the instant cases, however, the motions filed by Johnson and Joyner also do not 

state a prima facie claim under rule 3.850. Again, neither defendant alleged in his 

motion that his plea was involuntary. Nor did they allege trial counsel's 
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ineffectiveness as a basis for setting aside their pleas. Accordingly, the trial courts 

and the Third District did not err by not considering the motions filed by Johnson 

and Joyner as motions filed pursuant to rule 3.850. 

III. CONCLUSION 

Based on the foregoing, we approve the denial of relief in Johnson and 

Joyner. We also disapprove Davis. 

It is so ordered. 

POLSTON, LABARGA, and PERRY, JJ., concur. 
PARIENTE, J., concurs in result with an opinion, in which QUINCE, J., concurs. 

LEWIS, J., concurs in result. 


NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION, AND 

IF FILED, DETERMINED. 

PARIENTE, J., concurring in result. 

A defendant is entitled to credit "for all time served" in Florida jails before 

sentencing. § 921.161(1), Fla. Stat. (2010). Jail credit may be waived, but the 

waiver must be specific, voluntary, and clear from the face of the record.3 

Therefore, if the defendant did not waive additional credit to time served as a result 

of a negotiated plea, the claim can be a basis to set aside a plea agreement. 

3. Unfortunately, the reality is that in the year 2011, to my knowledge, there 
is no reliable integrated computer system that would ensure that the precise amount 
of credit for time served would be easily ascertainable to the judge and the parties 
at the time of the sentencing. 
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However, I agree with the majority that the claim made by the defendant in this 

case cannot be raised through rule 3.800(a), because the "proper credit for time 

served" is not demonstrated on the face of the court records. 

The question in this case remains whether these defendants affirmatively 

waived their entitlement to any additional credit for time served when they entered 

the written plea agreement. There is no evidence of an affirmative waiver in the 

record. Because the issue of credit for time served is one of the essential aspects of 

a sentence, I would require in the future that the defendant be explicitly advised of 

his entitlement to credit for time served and that waiver of any additional credit for 

time served be explicitly set forth in the plea agreement and the plea colloquy. For 

example, in White v. State, 995 So. 2d 1172, 1174 (Fla. 4th DCA 2008), the Fourth 

District held that the defendant waived any claim for additional time served 

because he had entered a negotiated agreement that called for a specific sentence, 

which contemplated a specific amount of credit for time served. The provision in 

the plea form in White also contained the following in bold and capital letters:"! 

AM WAIVING ALL OTHER CREDIT FOR TIME ALREADY SERVED." Id. at 

1773. 

While not granting relief in this case, the Court has determined that in the 

future all plea agreements and colloquies specifically address the issue of credit for 
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time served and contain an explicit waiver. The exact form of the colloquy and 


waiver will be referred to the appropriate rules committee. 


QUINCE, J., concurs. 


Two Cases: 


Application for Review of the Decision of the District Court of Appeal - Direct 

Conflict ofDecisions 

Third District - Case No. 3D07-2418 and 3D08-1657 

(Dade County) 

Carlos J. Martinez, Public Defender, and Shannon Patricia McKenna, Assistant 
Public Defender, Eleventh Judicial Circuit, Miami, Florida, 

for Petitioners 

Pamela Jo Bondi, Attorney General, Tallahassee, Florida, Ha Thu Dao, Assistant 
Attorney General, Tampa, Florida, and Heidi Milan Caballero, Assistant Attorney 
General, Miami, Florida, 

for Respondents 
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Referral for subcommittee V 

to 
Melanie Casper Heather Telfer (HTelfer@flabar.org) 03/04/2014 11:55 AM 

: 

I noticed that section 903.133, Florida Statutes (2013) has exceptions for bail on appeal, 

where Florida Rule of Criminal Procedure does not. It appears that the rule tracks section 

903.132, Florida Statutes (2013). I think that we should refer this to subcommittee V to 

see if an amendment to the rule is appropriate given section 903.133 and its exceptions not 

addressed in the rule. 

What do you think? I don’t mean to create more work, but it seems like maybe we should 

take a look at the rule. I cut and pasted them below… 

  

903.133
   

Bail on appeal; prohibited for certain felony convictions.—Notwithstanding  the 

provisions of s. 903.132, no  person adjudged guilty of a felony of the first degree 

for a violation  of s. 782.04(2) or (3), s. 787.01, s. 794.011(4), s.  806.01, s. 893.13, 

or s. 893.135, or adjudged  guilty of a violation  of s. 794.011(2) or (3), shall be 

admitted to bail pending  review either by posttrial motion  or appeal.
  
History.—s. 1, ch. 80-72; s. 1, ch. 82-392;  s. 1, ch. 83-83;  s. 172, ch. 83-216;  s. 8, 

ch. 88-381; s. 2, ch. 89-281;  s. 2, ch. 90-225;  s. 18, ch. 93-156; s. 10, ch. 99-188;  s. 

23, ch. 2000-320; s. 5, ch. 2001-236; s. 1, ch. 2002-212; s. 15, ch. 2005-128. 
 
__________________________________________________________________ 

RULE 3.691. POST-TRIAL RELEASE 

(a) When Authorized. All persons who have been adjudicated guilty of the 

commission of any offense, not capital, may be released, pending review of the 

conviction, at the discretion of either the trial or appellate court, applying the 

principles enunciated in Younghans v. State, 90 So.2d 308 (Fla. 1956), provided 

that no person may be admitted to bail on appeal from a conviction of a felony 

unless the defendant establishes that the appeal is taken in good faith, on grounds 

fairly debatable, and not frivolous. However, in no case shall bail be granted if 

such person has previously been convicted of a felony, the commission of which 

occurred prior to the commission of the subsequent felony, and the person‘s civil 

rights have not been restored or if other felony charges are pending against the 

person and probable cause has been found that the person has committed the felony 

or felonies at the time the request for bail is made. 
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(b) Written Findings. In any case in which the court has the discretion to release 

the defendant pending review of the conviction and, after the defendant‘s 

conviction, denies release, it shall state in writing its reasons for the denial. 

(c) Review of Denial. An order by a trial court denying bail to a person pursuant to 

the provisions of subdivision (a) may be reviewed by motion to the appellate court 

and the motion shall be advanced on the calendar of the appellate court for 

expeditious review. 

(d) Conditions of Release. If the defendant is released after conviction and on 

appeal, the condition shall be: (1) the defendant will duly prosecute the appeal; (2) 

the defendant will surrender himself or herself in execution of the judgment or 

sentence on its being affirmed or modified or on the appeal being dismissed; or in 

case the judgment is reversed and the cause remanded for a new trial, the defendant 

will appear in the court to which the cause may be remanded for a new trial, that 

the defendant will appear in the court to which the cause may be remanded and 

submit to the orders and process thereof and will not depart the jurisdiction of the 

court without leave. 

(e) Approval of Bond. The court shall approve the sufficiency and adequacy of the 

bond, its security, and sureties, prior to the release of the defendant. 

Committee Notes 

1977 Amendment. Chapter 76 138, section 2, Laws of Florida, by appropriate vote, repealed the provisions of rule 

3.691, insofar as they were inconsistent with the legislative act. This rule has been amended to include the 

provisions of Chapter 76-138, Laws of Florida. 

Sincerely, 

Melanie L. Casper 

Assistant Regional Counsel 

Appellate Manager 

Office of Criminal Conflict and Civil Regional Counsel 

401 S. Dixie Highway 

Second Floor 

West Palm Beach, FL 33401 

tel. (561) 837-5156 

fax (561) 837-5423 

******Please use RC4AppellateFilings@rc-4.com for email service****** 
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DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
 
FOURTH DISTRICT
 

January Term 2014 

ALFREDO HERNANDEZ, 

Petitioner, 

v. 

STATE OF FLORIDA, 

Respondent. 

No. 4D13-4030 

[April 9, 2014] 

PER CURIAM. 

Alfredo Hernandez seeks a second appeal, alleging that his appellate 
attorney was ineffective for failing to file a Florida Rule of Criminal 
Procedure 3.800(b)(2) motion to correct sentence before the initial 

appellate brief was filed. See Martinez v. State, 123 So. 3d 701, 703 (Fla. 
1st DCA 2013) (appellate counsel may be deemed ineffective for failing to 

file such a motion). He claims that counsel should have preserved for 
appellate review an error arising from the trial court’s failure to order 
preparation of a presentencing investigation report (“PSI”). See Albarracin 
v. State, 112 So. 3d 574, 574 n.1 (Fla. 4th DCA 2013) (“The trial court’s 
failure to consider a mandatory presentence investigation report before 

sentencing a defendant is a sentencing error that can be preserved via the 
filing of a rule 3.800(b) motion.”). We grant the petition. 

Hernandez was convicted of trafficking in marijuana in an amount 
greater than twenty-five pounds (count I), and unlawfully renting property 

for the purpose of trafficking or manufacture of a controlled substance 
(count II).  His scoresheet provided for a minimum term of thirty-four and 
a half months in prison. His convictions authorized maximum terms of 

thirty years and five years respectively. Count I required a three year 
mandatory minimum term. See § 893.135(1)(a)1., Fla. Stat. (2011). 

The trial court sentenced Hernandez to a ten year prison term for count 
I, with the three year mandatory minimum, and to a concurrent five year 

term on count II.  The trial court did not order a PSI before it imposed the 
sentences, and no post-sentencing motion raised the absence.  This court 

affirmed the direct appeal, which did not present any sentencing 
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challenges. Hernandez v. State, 95 So. 3d 240 (Fla. 4th DCA 2012).  
Hernandez then filed this petition alleging ineffective assistance of counsel 

in failing to file a rule 3.800(b)(2) motion to argue that the trial court 
should have ordered the PSI for both counts. 

The state concedes that, as a first-time felony offender, Hernandez was 
entitled to the PSI with respect to count II, and therefore counsel was 

ineffective for failing to file the rule 3.800(b)(2) motion to preserve the 
issue. It argues, however, that counsel was not ineffective with respect to 

count I, as Hernandez was not entitled to the PSI because of the mandatory 
minimum term for that crime. See Comparato v. State, 419 So. 2d 1131, 
1134 (Fla. 1st DCA 1982) (where probation is not a viable alternative, the 

trial court is not required to order a PSI before sentencing). We accept the 
state’s concession, grant the petition, and authorize a new appeal, which 

will permit the filing of the rule 3.800(b)(2) motion. In doing so, as 
discussed below, we afford Hernandez greater relief than that offered by 
the state’s limited concession. 

The state and Hernandez’s point of disagreement concerns a first-time 
felony offender’s right to a PSI in a case which carries a minimum 

mandatory sentence. Florida Rule of Criminal Procedure 3.710(a) 
provides: 

In all cases in which the court has discretion as to what 
sentence may be imposed, the court may refer the case to the 

Department of Corrections for investigation and 
recommendation. No sentence or sentences other than 

probation shall be imposed on any defendant found guilty of 
a first felony offense or found guilty of a felony while under 
the age of 18 years, until after such investigation has first 

been made and the recommendations of the Department of 
Corrections received and considered by the sentencing judge. 

(emphasis added). 

First-time felony offender Hernandez was entitled to preparation of the 
PSI before his sentencing on count II, the count without a mandatory 

minimum, because probation was not imposed. See Comparato, 419 So. 
2d at 1134. Probation was not an alternative for count I, which carries a 
mandatory minimum three year term. However, under the plain language 

of the rule, a PSI should have been prepared for both counts because 
Hernandez did not receive a sentence of probation on either count. 

2 
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The state relies on Comparato’s holding that the mandatory language 
of rule 3.170, requiring a PSI for all first-time felony offenders who are not 

sentenced to probation, does not apply to defendants for whom probation 
was not a potential sentence because of the drug trafficking mandatory 

minimum term. As support, Comparato cited the supreme court’s 
decisions of Hargrave v. State, 366 So. 2d 1 (Fla. 1978), and State v. 
Brunson, 369 So. 2d 945 (Fla. 1979). We disagree with Comparato’s view 
that Hargrave and Brunson preclude a first felony offender’s entitlement 
to a PSI where a mandatory minimum term prevents the court from 
imposing a probationary sentence. 

The rule itself does not limit the PSI accordingly. The plain language 
provides that, with respect to first-time felons and felons under the age of 
eighteen years, “[n]o sentence or sentences other than probation shall be 

imposed . . . until after such investigation has first been made and the 
recommendations of the Department of Corrections received and 

considered by the sentencing judge.” The committee notes point to the 
mandatory nature of the PSI in those two instances, but comment: “[o]f 
course, no report is necessary where the specific sentence is mandatory, 

e.g., the sentence of death or life imprisonment in a verdict of first degree 
murder.” 

Such was the case in Hargrave, where the defendant was convicted of 
first-degree murder, meaning life in prison or death were the only legal 

sentences that could have been imposed. 366 So. 2d at 4. The supreme 
court reasoned that the trial court had no discretion to place the defendant 

on probation, and therefore no PSI was required. Hargrave relied on 
Thompson v. State, 328 So. 2d 1 (Fla. 1976), which held that “once the jury 
returns a verdict of first degree murder, the trial court is exempt from the 
mandatory presentence requirements of Rule 3.710.” 328 So. 2d at 4. 

Brunson also differs from this case because the juvenile felon in that 
case was before the trial court for sentencing following a violation of 

probation. 369 So. 2d at 946. Brunson construed rule 3.710 “to allow the 
trial judge to exercise his discretion . . . and sentence the juvenile as if he 
were a second felony offender over the age of eighteen.” Id. at 947. It did 

so based on Barber v. State, 293 So. 2d 710 (Fla. 1974), which held that if 
a first-time felon is placed on probation and violates that probation, a PSI 

is not required before sentencing the felon to prison. Id. at 711-12. 

We point out that Hargrave is a 1978 case, decided prior to the creation 
of mandatory minimum terms such as the one at issue in this case. § 
893.135(1)(a)1., Fla. Stat. (2011); see also Mandatory Minimum Sentences: 
Exemplifying the Law of Unintended Consequences, 28 Fla. St. U.L. Rev. 
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935, 935-36 (2001) (noting mandatory minimums became popular in the 
mid-1980s). It is significant in this case that the trial court did not impose 

the minimum mandatory three year term on count 1, but rather exercised 
its discretion to impose a ten year term, which was within the allowable 

range of three to thirty years. Had the court imposed only the minimum 
mandatory sentence, Hargrave suggests that no PSI would be required for 
count I. 

Based on the foregoing, we accept Hernandez’s argument that the 

state’s construction of rule 3.710 ignores the precise holdings in Hargrave 
and Brunson because those decisions do not expressly or necessarily hold 

that rule 3.710 is inapplicable in sentencing a first-felony offender where 
a court retains wide ranging sentencing discretion.  See Peer v. State, 983 
So. 2d 34, 35 (Fla. 1st DCA 2008) (“Rule 3.710(a) clearly mandates that 

the trial court first order a PSI before sentencing a first felony offender to 
more than probation.”). 

The plain language of the second sentence of the rule requires the PSI 
for a first time felony offender where probation is not ordered. However, 

the first sentence of the rule allows the trial court to obtain the PSI where 
it has discretion in sentencing. While the PSI was required in Hernandez’s 

case with respect to the non-mandatory count II, once prepared, it would 
have been available to the trial judge who was faced with significant 
sentencing discretion for count I, a range of three to thirty years. See, e.g., 
German v. State, 27 So. 3d 130, 132 (Fla. 4th DCA 2010) (noting trial 
court’s “considerable discretion in sentencing within the minimum and 

maximum allowed by law”). Therefore, even if appellate counsel could not 
be deemed ineffective for relying on Comparato as to count I, the failure to 

move for a PSI as to count II still had consequences as to count I. See 
Martinez, 123 So. 3d at 705 (“In order to establish prejudice, petitioner 
need only show that the trial court’s order undermines confidence that the 
sentence was correctly imposed.”) 

Consequently, we grant Hernandez a new appeal on the sentence in 
both counts, to allow appellate counsel to file an appropriate rule 
3.800(b)(2) motion. This opinion shall be filed with the lower tribunal and 

treated as the notice of appeal of the judgment and sentence entered in 
February 2011. Upon receipt, the clerk of the lower court shall certify a 

copy of this opinion to this court in accordance with Florida Rule of 
Appellate Procedure 9.040(g). The appeal shall proceed under a new case 
number, which shall be assigned upon receipt in this court of the certified 

opinion. All time requirements of the Florida Rules of Appellate Procedure 
shall run from the date of this opinion. If Hernandez qualifies for 
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appointed counsel, the trial court shall appoint counsel to represent him 
on appeal. 

We certify conflict with Comparato to the extent it is inconsistent with 

this opinion. 

Petition granted.  Conflict certified. 

WARNER, LEVINE and CONNER, JJ. Concur. 

* * * 

Petition for writ of habeas corpus to the Circuit Court for the Fifteenth 
Judicial Circuit, Palm Beach County; Stephen Rapp and Richard Oftedal, 

Judges; L.T. Case No. 2009CF008689AMB. 

Louis G. Carres and Randall Berman, West Palm Beach, for petitioner. 

Pamela Jo Bondi, Attorney General, Tallahassee, and Melvin G. Mosier, 
Assistant Attorney General, West Palm Beach, for respondent. 

Not final until disposition of timely filed motion for rehearing. 
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Referral 14-13-VI 

During its May 9, 2014, meeting the Criminal Court Steering Committee asked the 

Criminal Procedure Rules Committee to consider creating a model form for Rule 

3.800(a) motions. 
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Criminal Procedure Rules Committee - New Referral for Subcommittee II 

Heather Telfer to: rhigbee 

Good Morning, 

I was looking in the rules, for something else, and noticed that several rules still use "Department of 
Children and Family Services" instead of "Department of Children and Families." It would be good to get 
that changed for the next cycle report. 

Here's the list of rules I found with the incorrect reference: 
3.203 
3.213 
3.217 
3.218 
3.219 

Let me know if I can assist in scheduling a subcommittee conference call. 

Thanks, 

Heather 

Heather S. Telfer 
Attorney Liaison - Rules 
The Florida Bar 
850-561-5702 
htelfer@flabar.org 
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PAM BONDI 

ATTORNEY GENERAL 


STATE OF FLORIDA 


OFFICE OF THE ATTORNEY GENERAL 
Opinions Section 

PL-01 The Capitol 
Tallahassee, FL 32399-1050 
Phone (850) 245-0158 Fax (850) 922-3969 
http://www.m;jlorida/egal.com 

October 13, 2015 

Mr. Dennis Strow 
Chief of Police 
Williston Police Department 
5 Southwest 1st Avenue 
Williston, Florida 32696-0160 

Dear Chief Strow: 

Thank you for considering this office as a source for assistance in interpreting 
Rule 3.220, Florida Rules of Criminal Procedure, dictating that law enforcement officers 
shall appear, without subpoena, upon written notice of taking deposition delivered at the 
address of a law enforcement agency. Attorney General Bondi has asked that I 
respond to your letter. 

You pose several hypotheticals involving an interpretation of the rule as a result 
of your receiving an email from a defense attorney notifying you of depositions of 
several police officers in your department. Your local state attorney has advised you 
that such notice complies with Rule 3.220. 

Regrettably, this office must defer to the judiciary in this instance, as the Rules of 
Criminal Procedure are promulgated by that branch and it would appropriately be the 
one to interpret its rules. You may wish to contact the State Courts Administrator's 
Office for further assistance. That office may be reached at: 

State Courts Administrator 

500 South Duval Street 

Tallahassee, FL 32399-1900 

(850) 922-5081 

osca@flcourts.org 
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Mr. Dennis Strow 
Page Two 

Please understand that the inability of this office to become more directly 
involved at this time results from a deference to the authority of another branch of 
government. 

Sincerely, 

Lagran Saunders 
Assistant Attorney General 

ALS/tsh 
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Williston Police Department 
Dennis Strow, ChiefofPolice 

5 S. W. 1st Avenue - Williston, Florida 32696-0160 
(352) 528-4991 

Attorney General 10/02/2015 
Department of Legal Affairs 
The Capitol PLO 1 
Tallahassee, Florida 32399-1050 

Dear AG Bondi, 

Today, I received an email from a defense attorney effectively serving me with a subpoena for 
deposition for several of my police officers for a criminal case. The local State Attorney referred 
me to Rule 3.220 and advised me that this rule allows that. I have no problem cooperating with 
the courts and the criminal prosecution service but this rule effectively makes me personally 
responsible for substitute service for subpoenas for deposition. 

A series of questions arise in my head regarding the potential failures for this kind of service 
and I wonder if the rule makers have considered some of these issues: 

1) What if my Internet fails or I am indisposed to the point that I fail to read my email and forward 

same? 

2) Does my email constitute the "address" of the Law Enforcement Agency as required in the rule? 

3) What if the summonsed officer(s) are on sick or annual leave? Does my responsibility include 

hunting them down and advising of the subpoena date and time? 

4) For the sake of argument, can an attorney send such an email subpoena to the Colonel of the 

Florida Highway Patrol and expect him to make substitute service to a trooper 12 counties 

away? 

In summation, this rule puts the responsibility for deposition subpoena service squarely on the 
shoulders of the law enforcement agency initiating the case with all the expenses attached. 
Defense attorneys frequently subpoena officers for deposition, simply because they ca11 
regardless of the substance of their testimony. This rule will exempt those attorneys from looking 
circumspectly at those officers they really require to prove their case. The consequences include 
being held in contempt of court. 

Jn all likelihood, I expect this practice to increase rather than decrease. Would you please give 
some council on appropriate strategies or better; challenge the rule altogether. 
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DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
 
FOURTH DISTRICT
 

FREDERICK SMART, 
Petitioner, 

v. 

STATE OF FLORIDA, 
Respondent. 

No. 4D15-3969 

[November 18, 2015] 

Petition for writ of prohibition to the Circuit Court for the Fifteenth 

Judicial Circuit, Palm Beach County; Karen Miller, Judge; L.T. Case No. 
2013CF012696. 

Carey Haughwout, Public Defender, and Emily Ross-Booker, Assistant 
Public Defender, West Palm Beach, for petitioner. 

No appearance for respondent. 

PER CURIAM. 

Frederick Smart petitions for a writ of prohibition following the trial 
court’s denial of his motion for discharge, which claimed a violation of the 
speedy trial rule. “A writ of prohibition is an appropriate remedy ‘where 

an accused has been denied his right to a speedy trial and his motion for 
discharge has been denied.’” Dempsey v. State, 82 So. 3d 928, 929 (Fla. 

4th DCA 2011) (quoting Sherrod v. Franza, 427 So. 2d 161, 163 (Fla. 
1983)). We deny the petition on the merits and write to clarify when a trial 
commences within the meaning of Florida Rule of Criminal Procedure 

3.191(c). 

Petitioner is charged with sexual battery, aggravated battery with a 
deadly weapon, aggravated assault with a deadly weapon, and false 
imprisonment. On June 17, 2015, he filed a demand for speedy trial 

triggering a fifty-day time period for commencing trial. Fla. R. Crim. P. 
3.191(b). This fifty-day time period would have expired on August 6, 2015. 

Petitioner’s case was called for trial on July 28, 2015. The prospective 
jurors were sworn downstairs in the jury assembly room before being 
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called to the courtroom for this case. The trial court began questioning 
the seventy prospective jurors collectively and individually. After the court 

had questioned numerous prospective jurors, a juror made an offensive 
remark in response to a question from the judge. The juror stated that a 

criminal defendant should not have a trial and should be hung outside. 
Although the judge suggested the remark was an attempt to get out of jury 
duty that would not work, the defense moved to strike the entire panel of 

prospective jurors. Over the state’s objection, the court agreed with the 
defense and struck all seventy prospective jurors. The court determined 
that there were not enough remaining prospective jurors to select a panel 

and reset the trial within the ninety-day time period that applies following 
a mistrial rather than within the fifty-day period expiring on August 6, 

2015.  Fla. R. Crim. P. 3.191(m). 

The court determined that the trial had commenced within the speedy 

trial time because the prospective jurors, who had been sworn downstairs, 
were brought to the courtroom for voir dire and questioned as to this 

specific case. The jury panel had been stricken on the defense’s motion. 
The defense argued that the trial did not commence, because the 
prospective jurors were not sworn in the courtroom for this particular case. 

After the fifty-day speedy-trial-upon-demand time had expired, the 

defense filed notices of expiration and a motion for discharge. The trial 
court denied discharge, and this petition followed. 

The rule at issue provides: 

A person shall be considered to have been brought to trial if 

the trial commences within the time herein provided. The trial 
is considered to have commenced when the trial jury panel for 
that specific trial is sworn for voir dire examination or, on 
waiver of a jury trial, when the trial proceedings begin before 

the judge. 

Fla. R. Crim. P. 3.191(c) (emphasis added). Petitioner relies on Moore v. 
State, 368 So. 2d 1291, 1292 (Fla. 1979), and Stuart v. State, 360 So. 2d 
406, 409 (Fla. 1978), and argues that the emphasized language above was 

not satisfied because the prospective jurors were not sworn for voir dire in 
the courtroom for this specific trial. 

Moore and Stuart held that the swearing of a large number of 
prospective jurors at the beginning of the week was not alone sufficient to 

commence trial. The Florida Supreme Court in Stuart recognized that trial 
commences when voir dire examination begins for that specific case. “The 
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fact that the prospective jurors were seated for voir dire for a particular 
trial within the period of the rule distinguishes Maines [sic] from the case 

at bar.” Stuart, 360 So. 2d at 409 (citing State ex rel. Maines v. Baker, 254 
So. 2d 207, 208 (Fla. 1971)). In Maines, as in this case, the prospective 

jurors were sworn in by the clerk but were not sworn in again after being 
brought to the courtroom. 254 So. 2d at 208. In that situation, the 
supreme court found that the trial commenced because voir dire began for 

that specific case. Id. The decision in Maines has not been overruled. 

In 1980, following the decisions in Stuart and Moore, the Florida 
Supreme Court added the following emphasized language to the speedy 

trial rule, which is practically identical to that in the current rule: “The 
trial is deemed to have commenced when the trial jury panel (for that 
specific trial) is sworn for voir dire examination.” The Fla. Bar In re Rules 
of Criminal Procedure, 389 So. 2d 610, 612 (Fla. 1980) (emphasis added). 

The committee note reflects that this amendment was a “[m]inor change 
in language to reflect case law.” Id. at 615. 

Petitioner argues that the language in the rule is not satisfied unless 
the court again swears the jury panel for voir dire once they are brought 

to the courtroom. We disagree. The rule does not require that the jury be 
sworn for voir dire again in the courtroom.1 The Florida Supreme Court’s 
decisions in Stuart and Maines recognize that trial has commenced within 

the meaning of the rule when voir dire of a sworn panel of prospective 
jurors begins for that specific trial. 

In this case, the trial court correctly determined that trial commenced 

when the prospective jurors, who had already been sworn, were seated for 
voir dire and questioning began for this particular case. Petitioner has not 
established an entitlement to discharge. The petition for writ of prohibition 

is denied. 

Petition denied. 

WARNER, STEVENSON and KLINGENSMITH, JJ., concur. 

* * * 

Not final until disposition of timely filed motion for rehearing. 

The practice in the Fifteenth Judicial Circuit, as in many courts across the 
state, is to swear the prospective jurors in the jury room before they are brought 
to the courtroom for voir dire as to a particular case. 
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From: Telfer, Heather 
Sent: Wednesday, January 13, 2016 5:32 PM 
To: 'michael.schmid@tampagov.net' <michael.schmid@tampagov.net> 
Subject: Criminal Procedure Rules Committee - New Referral for Subcommittee I 

Good Afternoon,
 

This is an easy one. Rule 3.172(c)(10) has nolo contendere spelled wrong.
 

Thanks,
 

Heather
 

Heather S. Telfer
 
Attorney Liaison - Rules 

The Florida Bar 

850-561-5702 

htelfer@flabar.org 
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~upreme C!Court of jflortlla 
Office of the Clerk 


500 South Duval Street 

Tallahassee, Florida 32399-1925 


JOHN A. TOMASINO PHONE NUMBER: (850) 488-01 25 
CLERK www.floridasupremecourt.org 

M ARK CLAYTON 
CHIEF DEPUTY CLERK 

KRISTINA SAMUELS February 10, 2016 
STAFF ATTORNEY 

Meredith Charbula, Chair 

Criminal Procedure Rules Committee 

Office of the State Attorney 

311 West Monroe Street 

Jacksonville, Florida 32202-4242 


Re: 	 Request to Amend Rule 3.130 

Dear Ms. Charbula: 

Enclosed please find an email and letter from George Pavlidakey, Jr. , which I am 
forwarding to you pursuant to Florida Rule of Judicial Administration 2.140(a)(2). 

JAT/sh 
Enclosure 
cc: 	 George Pavlidakey, Jr., Esquire 

Heather Telfer, Bar Staff Liaison 

Appendix E – 35

http:www.floridasupremecourt.org


From: John A. Tomasino 
To: Shannon Hudson 
Subject: FW: Simplifying First Appearance 
Date: Monday, February 8, 2016 3: 18:S8 PM 
Attachments: Simplifvinq First Appearance .docx 

From: George Pavlidakey [mailto :gpavlida@law.stetson .ed u] 


Sent: Thursday, February 4, 2016 2: 18 PM 


To: John A. Tomasino <tomasino@flcourts.org> 


Subject: Simplifying First Appea rance 


Dear Mr. Tomasino, 

I am emailing you, under Fla. R. Jud. Admin. 2.140(a)(2), with my suggestion 
for simplifying the First Appearance rule (3.130). 

George Pavlidakey Jr. , Esq. 
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Simplifying First Appearance 

You Must Be Present or Not 

"Except when previously released in a lawful manner, every arrested person shall be 
taken before a judicial officer, either in person or by electronic audiovisual device," 1 

under the First Appearance rule. But another rule contradicts the "electronic audiovisual 
device" option. A criminal defendant must "be present"2 for "first appearance,"3 present 
meaning "physically in attendance for the courtroom,"4 so a defendant appearing by 
"electronic audiovisual device" is not physically in the courtroom. 

The Presence of Defendant rule (3.180) contradicts the First Appearance rule (3.130). A 
similar contradiction exists for misdemeanor prosecutions. A defendant prosecuted for a 
misdemeanor may "be excused from attendance at any or all of the proceedings 
aforesaid,"5 which includes first appearance.6 The Florida Supreme Court can fix these 
contradictions.7 

Revising the Rule 

Excluding the conflicting rules about presence, below I suggest how to simplify the First 
Appearance rule. First, I show the original rule with the revisions. Finally, I show the 
revised rule. 

Rule 3.130. First Appearance 
(a) Prompt First Appearance. Except when previously released in a lawful manner 
Unless lawfully released, every arrested person shall be taken before a judicial officer 
judge, either in person or by electronic audiovisual device in the discretion of the court 
court's discretion, within 24 hours of arrest. In the case of For a child in the custody of 
juvenile authorities, against whom an information or indictment has been filed, the child 
shall be taken for a first appearance hearing within 24 hours of the filing ef the 
information or indictment. The chief judge of the circuit for each county 1Nithin the 
circuit shall designate~ 1 or more judicial officers judges from the circuit court, or county 
court, to be available for the first appearance and proceedings. The state attorney or an 
assistant state attorney and public defender or an assistant public defender shall attend the 
first appearance proceeding either in person or by other electronic means. First 
appearance hearings shall be held with adequate notice to the public defender and state 
attorney. An official record of the proceedings shall be maintained. If the defendant has 
retained counsel or expresses a desire to and is financially able wants to and can retain 
counsel, the attendance of the public defender or assistant public defender is not required 
at the first appearance, and the judge shall follow the procedure outlined in subdivision 
(c)(2). 
(b) Advice to Defendant. At the defendant's first appearance the judge sh-all immediately 
inform tells the defendant ef the charge, including an alleged violation of probation or 
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community control and provide gives the defendant wi-tfl a copy of the complaint. The 
judge shall also adequately advise tells the defendant that: 

(1) the defendant is not required to say anything speak, and that anything the 
defendant says may be used against him or her; 
(2) if unrepresented, that the defendant has a right to counsel, and, if financially 
unable to afford counsel, that counsel will be appointed; and 
(3) the defendant has a right to communicate with counsel, family, or friends, and 
if necessary, will be provided reasonable means to do so. 

(c) Counsel for Defendant. 
(1) Appointed Counsel. Ifpracticable, the The judge should determine prior to 
before the first appearance whether the defendant is financially able to can afford 
counsel and whether the defendant desires representation wants counsel. When the 
judge determines that the defendant is entitled to court appointed counsel and 
desires wants counsel, the judge shall immediately appoint§. counsel. This 
determination must be made and, if required, counsel appointed no later than .Qy 
the time of the first appearance and before any other proceedings at the first 
appearance. If necessary, counsel may be appointed for the limited purpose of 
representing to represent the defendant only at first appearance or at subsequent 
later proceedings before the judge. 
(2) Retained Counsel. When the defendant has employed retained counsel or is 
financially able can and desires wants to employ retain counsel to represent him or 
Mr-at for first appearance, the judge shall al-l:ew give the defendant a reasonable 
time to send for counsel and shall, if necessary, postpone delay the first 
appearance hearing for that purpose. The judge shall al-se, on request of the 
defendant defendant's request, require an officer to communicate a message to 
such counsel as the defendant may name. The officer shall, with diligence and 
without cost to the defendant if the counsel is within the county, perform the duty. 
If the postponement delay will likely result in the continued incarceration of the 
defendant beyond a 24 hour period 24 hours, at the request of the defendant 
defendant's request the judge may appoint counsel to represent the defendant for 
the first appearance hearing. 
(3) Opportunity Time to Confer. No further steps Nothing in the proceedings 
should be taken occur until the defendant and counsel have had an adequate 
opportunity time to confer, unless the defendant has intelligently waived the right 
to be represented by counsel. 
(4) Waiver ofCounsel. The defendant may waive the right to counsel at first 
appearance. The written waiver, containing an explanation of explaining the right 
to counsel, shall be in writing and signed and dated by the defendant. This written 
waiver of counsel shall, in addition, also contain a statement that it is limited to 
first appearance en-!y and shall in no way not be construed to be a waiver of waive 
counsel for subsequent later proceedings. 

(d) Pretrial Release. The judicial officer judge shall proceed to determine§. conditions of 
release pursuant to under rule 3 .13 1. For a defendant who has been arrested for violation 
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of his or her probation or community control by committing a new violation of l&.v, the 
judicial officer judge: 

(1) May order the offender to be taken before the court that granted the probation 
or community control if the offender admits the violation; 
(2) If the offender does not admit the violation at first appearance hearing, the 
judicial officer judge may commit and order the offender to be brought before the 
court that granted probation or community control, or may release the offender 
with or without bail to await further hearing, notwithstanding despite section 
907 .041 , Florida Statutes, relating to pretrial detention and release. In determining 
whether to require or set the amount of bail, the judicial officer judge may 
consider whether the offender is more likely than not to receive a prison sanction 
for the violation. 

Revised Rule 
(a) Prompt First Appearance. Unless lawfully released, every arrested person shall be 
taken before a judge, in person or by electronic audiovisual device in the court's 
discretion, within 24 hours of arrest. For a child in the custody ofjuvenile authorities, 
against whom an information or indictment has been filed, the child shall be taken for a 
first appearance within 24 hours of filing the information or indictment. The chief judge 
designates 1 or more judges from the circuit court, or county court, to be available for the 
first appearance and proceedings. The state attorney or an assistant state attorney and 
public defender or an assistant public defender shall attend the first appearance 
proceeding in person or by electronic means. First appearance shall be held with adequate 
notice to the public defender and state attorney. An official record of the proceedings 
shall be maintained. If the defendant has retained counsel or wants to and can retain 
counsel, the attendance of the public defender or assistant public defender is not required 
at the first appearance, and the judge shall follow the procedure in subdivision ( c )(2). 
(b) Advice to Defendant. At the first appearance the judge immediately tells the 

defendant the charge, including an alleged violation of probation or community control 

and gives the defendant a copy of the complaint. The judge also tells the defendant that: 


(1) the defendant is not required to speak, and that anything the defendant says 
may be used against him or her; 
(2) if unrepresented, that the defendant has a right to counsel, and, if unable to 
afford counsel, that counsel will be appointed; and 
(3) the defendant has a right to communicate with counsel, family, or friends , and 
if necessary, will be provided reasonable means to do so. 

(c) Counsel for Defendant. 
(1) Appointed Counsel. The judge should determine before the first appearance 
whether the defendant can afford counsel and whether the defendant wants 
counsel. When the judge determines that the defendant is entitled to counsel and 
wants counsel, the judge immediately appoints counsel. This determination must 
be made and, if required, counsel appointed by first appearance and before other 
proceedings at the first appearance. If necessary, counsel may be appointed to 

Appendix E – 39



represent the defendant only at first appearance or at later proceedings before the 
judge. 
(2) Retained Counsel. When the defendant has retained counsel or can and wants 
to retain counsel for first appearance, the judge shall give the defendant a 
reasonable time to send for counsel and shall, if necessary, delay the first 
appearance for that purpose. The judge shall, on defendant's request, require an 
officer to communicate a message to such counsel as the defendant may name. 
The officer shall, with diligence and without cost to the defendant if the counsel is 
within the county, perform the duty. If the delay will likely result in the continued 
incarceration of the defendant beyond 24 hours, at the defendant's request the 
judge may appoint counsel to represent the defendant for the first appearance. 
(3) Time to Confer . Nothing in the proceedings should occur until the defendant 
and counsel have had an adequate time to confer, unless the defendant has 
intelligently waived the right to counsel. 
(4) Waiver ofCounsel. The defendant may waive the right to counsel at first 
appearance. The written waiver, explaining the right to counsel, shall be signed 
and dated by the defendant. This written waiver shall also state that it is limited to 
first appearance and shall not be construed to waive counsel for later proceedings. 

(d) Pretrial Release. The judge determines conditions of release under rule 3 .131. For a 
defendant arrested for violation of probation or community control, the judge: 

(1) May order the offender to be taken before the court that granted the probation 
or community control if the offender admits the violation; 
(2) If the offender does not admit the violation at first appearance, the judge may 
commit and order the offender to be brought before the court that granted 
probation or community control, or may release the offender with or without bail 
to await further hearing, despite section 907 .041 , Florida Statutes, relating to 
pretrial detention and release. In determining whether to require or set the amount 
of bail, the judge may consider whether the offender is more likely than not to 
receive a prison sanction for the violation. 

1 Fla. R. Crim. P. 3.130(a) 
2 Fla. R. Crim. P. 3.180(a) 
3 Fla. R. Crim. P. 3.180(a)(l) 
4 Fla. R. Crim . P. 3. l 80(b) 
5 Fla. R. Crim. P. 3.180(d) 
6 Fla. R. Crim. P. 3.180(a) 
7 Fla. Const. a11. V, § 2(a) 
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From: Booth, John [mailto:JohnBooth@fdle.state.fl.us]
 
Sent: Wednesday, May 04, 2016 2:49 PM
 
To: Telfer, Heather <HTelfer@floridabar.org>
 
Cc: White, Joe <JoeWhite@fdle.state.fl.us>
 
Subject: Need to Revise Rule 3.989, Fl. R. Crim. P., to reflect 2013 Amendment
 
to Law
 

This is something I should have caught when the Rules of Criminal Procedure 

were being revised for Human Trafficking Expunction, but I did not. What is even
 
worse, I don’t know when I would have noticed it if it had not been pointed out to 

me by someone else, earlier today.
 

Briefly, as a result of amendments made by Sections 25 and 26, Chapter 2013-116, 

Laws of Florida, effective July 1, 2013, to Sections 943.0585 and 943.059, 

eligibility to expunge or seal a Florida criminal history record no longer requires
 
the petitioner to attest that he or she has not obtained an expunction or sealing from
 
another jurisdiction, outside the state.
 

For example:
 

[943.0585 (1) (b)] 3. Has never secured a prior sealing or expunction of a criminal
 
history
 
record under this section, s. 943.059, former s. 893.14, former s. 901.33, or
 
former s. 943.058, or from any jurisdiction outside the state, unless
 
expunction is sought of a criminal history record previously sealed for 10
 
years pursuant to paragraph (2)(h) and the record is otherwise eligible for
 
expunction.
 

Parallel changes were made to other parts of the statutes where this phrase is used. 

Unfortunately, Rule 3.989 of the Rules of Criminal Procedure has not been 

updated to reflect this amendment, and continues to refer to the former 

requirement, explicitly and by implication: 

(a) Affidavit in Support of Petition. 

5. I have never secured a prior records expunction or sealing under any law. 

Appendix E – 41

mailto:JoeWhite@fdle.state.fl.us
mailto:HTelfer@floridabar.org
mailto:mailto:JohnBooth@fdle.state.fl.us


 

   

 

 

  

 

 

 

  

 

  

 

    

    

      

   

   

 

 

 

  

    

  

    

 

    

     

 

 

 

  

 

 

 

(b) Order to Expunge. 

3. The petitioner has not secured a prior records expunction or sealing. 

(c) Order to Seal. 

3. The petitioner has not secured a prior records expunction or sealing. 

(d) Petition to Expunge or Seal. 

4. The petitioner has not secured a prior records expunction or sealing under 

section 943.0585, or 943.059, Florida Statutes, former section 943.058, Florida 

Statutes, former section 893.14, Florida Statutes, or former section 901.33, Florida 

Statutes, or any other law, rule, or authority. 

Fla. R. Crim. P. 3.989 

Granted, this is not as urgent as were the issues with the forms for Human 

Trafficking Expunction, but the wording in, e.g., the “Petition” has the potential to 

cause (and in at least one instance has caused) confusion, by continuing to refer to 

“not [having] secured a prior records expunction or sealing under section 

943.0585, … or any other law, rule, or authority,” after that eligibility criterion 

was deleted from the law. 

With regard to Human Trafficking Expunction, FDLE filed a “Comment” on a 

proposed Rule amendment published for review. In this instance, FDLE would (I 

think) be asking to amend an existing Rule, possibly out-of-cycle. Again, I would 

consider the amendment a technical correction, intended solely to conform Rule 

3.989 to current law, not involving any policy considerations or judgment. 

Any assistance or guidance you could provide would be much appreciated. Please 

call me if that is the easiest way to respond. My direct number is (850) 410-7682. 

John P. Booth 

Assistant General Counsel 

Florida Department of Law Enforcement 

(850) 410-7676 
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From: Booth, John [mailto:JohnBooth@fdle.state.fl.us]  

Sent: Thursday, May 12, 2016 10:28 AM 

To: Telfer, Heather <HTelfer@floridabar.org>; Charbula, Meredith 

<Mcharbula@coj.net> 

Cc: White, Joe <JoeWhite@fdle.state.fl.us> 

Subject: RE: Need to Revise Rule 3.989, Fl. R. Crim. P., to reflect 2013 

Amendment to Law 

 

Thank you.  I have some wording suggestions for revision and clarification, which 

I’ll be glad to explain.  The edits I would recommend to Rule 3.989, using existing 

wording when possible, are shown by underlining and strike-through:   

 

 

(a) Affidavit in Support of Petition. 

5. I have never secured a prior records expunction or sealing under section 

943.0585, or 943.059, Florida Statutes, former section 943.058, Florida Statutes, 

former section 893.14, Florida Statutes, or former section 901.33, Florida Statutes 

any law. 

 

(b) Order to Expunge. 

3. The petitioner has not secured a prior records expunction or sealing under 

section 943.0585, or 943.059, Florida Statutes, former section 943.058, Florida 

Statutes, former section 893.14, Florida Statutes, or former section 901.33, Florida 

Statutes. 

 

(c) Order to Seal. 

3. The petitioner has not secured a prior records expunction or sealing under 

section 943.0585, or 943.059, Florida Statutes, former section 943.058, Florida 

Statutes, former section 893.14, Florida Statutes, or former section 901.33, Florida 

Statutes. 

 

(d) Petition to Expunge or Seal. 

4. The petitioner has not secured a prior records expunction or sealing under 

section 943.0585, or 943.059, Florida Statutes, former section 943.058, Florida 
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Statutes, former section 893.14, Florida Statutes, or former section 901.33, Florida 

Statutes, or any other law, rule, or authority. 

Fla. R. Crim. P. 3.989 

 

 

 

As always, I appreciate your help. 

 

John 

 

 

John P. Booth 

Assistant General Counsel 

Florida Department of Law Enforcement 

(850) 410-7676 
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From: Booth, John [mailto:JohnBooth@fdle.state.fl.us]  

Sent: Tuesday, May 24, 2016 3:15 PM 

To: Telfer, Heather <HTelfer@floridabar.org>; Charbula, Meredith 

<Mcharbula@coj.net> 

Cc: White, Joe <JoeWhite@fdle.state.fl.us> 

Subject: RE: Need to Revise Rule 3.989, Fl. R. Crim. P., to reflect 2013 

Amendment to Law 

 

You may regret asking me.  (I don’t think this has been mentioned before, but 

apologize if it has.)  Although s. 943.0583, Human Trafficking Expunction, 

definitely permits the expunction of an adjudication of guilt (i.e., does not require 

the charge to have been dismissed or not have gone to trial), it also acknowledges 

that a petitioner who was not “convicted” of or found to have committed the 

offense may still want to have the arrest record expunged: 

 

… which offense was committed or reported to have been committed as a part of 

the human trafficking scheme of which the person was a victim or at the direction 

of an operator of the scheme … 

 

The model forms allow for this contingency by making “conviction” an alternative 

(as opposed to essential) ground for relief: 

 

… to expunge all criminal history record information in the custody of any 

criminal justice agency and the official records of the court concerning the 

petitioner's arrest and/or conviction on ..... (date(s)) ....., by ..... (arresting agency 

and/or prosecuting authority) ....., for ..... (charges and/or offenses) ....., and as 

grounds therefor shows: … 

Fla. R. Crim. P. 3.989(e) 

 

… indicia of arrest, conviction, or criminal history record information regarding 

the arrest, conviction, or alleged criminal activity to which this petition pertains 

… 

Fla. R. Crim. P. 3.989(g) 

 

 

However, in other places, the forms indicate (or assume) that the petitioner has in 

fact committed the offense to be expunged: 
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From the Petition: 

 

2. The petitioner has been the victim of human trafficking, as discussed in section 

787.06, Florida Statutes, and has committed an offense, other than those offenses 

listed in 775.084(1)(b)1, which was committed as a part of a human trafficking 

scheme of which he/she was the victim or at the direction of an operator of the 

scheme as evidenced by the attached official documentation of his/her status, or 

may be shown by clear and convincing evidence presented to the Court. 

From the Affidavit: 

 

2. I have been the victim of human trafficking, as discussed in section 787.06, 

Florida Statutes, and have committed an offense, other than those offenses listed 

in 775.084(1)(b)1, which was committed as a part of a human trafficking scheme 

of which I was the victim or at the direction of an operator of the scheme. 

From the Order: 

 

The petitioner has been the victim of human trafficking, as discussed in section 

787.06, Florida Statutes, and has committed an offense, other than those offenses 

listed in 775.084(1)(b)1, which was committed as a part of a human trafficking 

scheme of which he/she was the victim, or at the direction of an operator of the 

scheme. A conviction expunged under this section is deemed to have been vacated 

due to a substantive defect in the underlying criminal proceedings. 

 

First, this wording is not, in any sense, a mistake.  It assuredly applies to this form 

of expunction.  Without it, the proposed forms would be incomplete and 

misleading.  So I am not suggesting that it be deleted or revised.  It refers to one 

alternative situation in which expunction under this provision would be sought, not 

the only such situation. 

 

It is reasonable to assume, and may well have been assumed, that a practitioner 

will be able, without undue difficulty, to adapt this wording to fit the situation in 

which the petitioner, for whatever reason, has not been found to have committed 

the offense to be expunged. 

 

So I would be ok with leaving it as is.  If the alternative situation (of an offense not 

found to have been committed) were to be spelled out (made explicit), that could 

be done in any of several ways, such as (but not limited to) the following; 
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From the Petition: 

 

2. The petitioner has been the victim of human trafficking, as discussed in section 

787.06, Florida Statutes, and has committed [or has been arrested for or 

charged with] an offense, other than those offenses listed in 775.084(1)(b)1, 

which was committed [or for which the petitioner was arrested or charged] as 

a part of a human trafficking scheme of which he/she was the victim or at the 

direction of an operator of the scheme as evidenced by the attached official 

documentation of his/her status, or may be shown by clear and convincing 

evidence presented to the Court. 

From the Affidavit: 

 

2. I have been the victim of human trafficking, as discussed in section 787.06, 

Florida Statutes, and have committed [or have been arrested for or charged 

with] an offense, other than those offenses listed in 775.084(1)(b)1, which was 

committed [or for which I was arrested or charged] as a part of a human 

trafficking scheme of which I was the victim or at the direction of an operator of 

the scheme. 

From the Order: 

 

The petitioner has been the victim of human trafficking, as discussed in section 

787.06, Florida Statutes, and has committed [or has been arrested for or 

charged with] an offense, other than those offenses listed in 775.084(1)(b)1, 

which was committed [or for which the petitioner was arrested or charged] as 

a part of a human trafficking scheme of which he/she was the victim, or at the 

direction of an operator of the scheme. A conviction expunged under this section is 

deemed to have been vacated due to a substantive defect in the underlying criminal 

proceedings. 

 

In short, this is an optional amendment, for clarity, not correction.  It may be 

helpful, but it is not imperative. 

 

I will be glad to discuss in more detail, if needed, and hope I have not worn out 

your patience and good will, upon which I have presumed already. 

 

John 

 

John P. Booth 
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Assistant General Counsel 

Florida Department of Law Enforcement 

(850) 410-7676 [Direct (850) 410-7682] 

 

 

 

From: Telfer, Heather [mailto:HTelfer@floridabar.org]  

Sent: Monday, May 23, 2016 12:41 PM 

To: Booth, John; Charbula, Meredith 

Cc: White, Joe 

Subject: RE: Need to Revise Rule 3.989, Fl. R. Crim. P., to reflect 2013 

Amendment to Law 

 

Good Afternoon, 

 

The amendments shown below in underline and strikethrough were approved by 

the subcommittee and will be considered by the full Committee on June 17. Other 

than the correction to Rule 3.989(g) which is currently pending in SC15-1582, is 

there anything else in the human trafficking portion of the rule that needs to be 

addressed?  

 

Thanks, 

 

Heather 

 

Heather Savage Telfer 

Attorney Liaison - Rules 

The Florida Bar 

850-561-5702 

htelfer@floridabar.org  

 

From: Booth, John [mailto:JohnBooth@fdle.state.fl.us]  

Sent: Thursday, May 12, 2016 10:28 AM 

To: Telfer, Heather <HTelfer@floridabar.org>; Charbula, Meredith 

<Mcharbula@coj.net> 

Cc: White, Joe <JoeWhite@fdle.state.fl.us> 

Subject: RE: Need to Revise Rule 3.989, Fl. R. Crim. P., to reflect 2013 

Amendment to Law 
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Thank you.  I have some wording suggestions for revision and clarification, which 

I’ll be glad to explain.  The edits I would recommend to Rule 3.989, using existing 

wording when possible, are shown by underlining and strike-through:   

 

 

(a) Affidavit in Support of Petition. 

5. I have never secured a prior records expunction or sealing under section 

943.0585, or 943.059, Florida Statutes, former section 943.058, Florida Statutes, 

former section 893.14, Florida Statutes, or former section 901.33, Florida Statutes 

any law. 

 

(b) Order to Expunge. 

3. The petitioner has not secured a prior records expunction or sealing under 

section 943.0585, or 943.059, Florida Statutes, former section 943.058, Florida 

Statutes, former section 893.14, Florida Statutes, or former section 901.33, Florida 

Statutes. 

 

(c) Order to Seal. 

3. The petitioner has not secured a prior records expunction or sealing under 

section 943.0585, or 943.059, Florida Statutes, former section 943.058, Florida 

Statutes, former section 893.14, Florida Statutes, or former section 901.33, Florida 

Statutes. 

 

(d) Petition to Expunge or Seal. 

4. The petitioner has not secured a prior records expunction or sealing under 

section 943.0585, or 943.059, Florida Statutes, former section 943.058, Florida 

Statutes, former section 893.14, Florida Statutes, or former section 901.33, Florida 

Statutes, or any other law, rule, or authority. 

Fla. R. Crim. P. 3.989 

 

 

 

As always, I appreciate your help. 
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John 

 

 

John P. Booth 

Assistant General Counsel 

Florida Department of Law Enforcement 

(850) 410-7676 

 

 

 

 

From: Telfer, Heather [mailto:HTelfer@floridabar.org]  

Sent: Thursday, May 12, 2016 10:13 AM 

To: Booth, John; Charbula, Meredith 

Cc: White, Joe 

Subject: RE: Need to Revise Rule 3.989, Fl. R. Crim. P., to reflect 2013 

Amendment to Law 

 

I’ll take it from here. I’ll get your comments to them today. If you have an 

additional concerns, send them it me. 

 

Thanks, 

 

Heather 

 

Heather Savage Telfer 

Attorney Liaison - Rules 

The Florida Bar 

850-561-5702 

htelfer@floridabar.org  

 

From: Booth, John [mailto:JohnBooth@fdle.state.fl.us]  

Sent: Thursday, May 12, 2016 10:11 AM 

To: Telfer, Heather <HTelfer@floridabar.org>; Charbula, Meredith 

<Mcharbula@coj.net> 

Cc: White, Joe <JoeWhite@fdle.state.fl.us> 

Subject: RE: Need to Revise Rule 3.989, Fl. R. Crim. P., to reflect 2013 

Amendment to Law 

Appendix E – 50

mailto:HTelfer@floridabar.org
mailto:htelfer@floridabar.org
mailto:JohnBooth@fdle.state.fl.us
mailto:HTelfer@floridabar.org
mailto:Mcharbula@coj.net
mailto:JoeWhite@fdle.state.fl.us


 

That’s reasonable.  Again, this is not an emergency.  Could you give me a 

reference or direct me to the appropriate subcommittee? 

 

Thanks, 

 

John 

 

 

John P. Booth 

Assistant General Counsel 

Florida Department of Law Enforcement 

(850) 410-7676 

 

 

 

From: Telfer, Heather [mailto:HTelfer@floridabar.org]  

Sent: Thursday, May 12, 2016 10:05 AM 

To: Booth, John; Charbula, Meredith 

Cc: White, Joe 

Subject: RE: Need to Revise Rule 3.989, Fl. R. Crim. P., to reflect 2013 

Amendment to Law 

 

Good Morning, 

 

think that your concerns should be reviewed by a subcommittee and be submitted 

in the next cycle report. This rule has been giving us such trouble, I think we need 

to step back and let it go through the process. 

 

Thanks, 

 

Heather 

 

Heather Savage Telfer 

Attorney Liaison - Rules 

The Florida Bar 

850-561-5702 

htelfer@floridabar.org  
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From: Booth, John [mailto:JohnBooth@fdle.state.fl.us]  

Sent: Wednesday, May 04, 2016 2:49 PM 

To: Telfer, Heather <HTelfer@floridabar.org> 

Cc: White, Joe <JoeWhite@fdle.state.fl.us> 

Subject: Need to Revise Rule 3.989, Fl. R. Crim. P., to reflect 2013 Amendment 

to Law 

 

This is something I should have caught when the Rules of Criminal Procedure 

were being revised for Human Trafficking Expunction, but I did not.  What is even 

worse, I don’t know when I would have noticed it if it had not been pointed out to 

me by someone else, earlier today. 

 

Briefly, as a result of amendments made by Sections 25 and 26, Chapter 2013-116, 

Laws of Florida, effective July 1, 2013, to Sections 943.0585 and 943.059, 

eligibility to expunge or seal a Florida criminal history record no longer requires 

the petitioner to attest that he or she has not obtained an expunction or sealing from 

another jurisdiction, outside the state.    

 

For example: 

 

[943.0585 (1) (b)] 3. Has never secured a prior sealing or expunction of a criminal 

history 

record under this section, s. 943.059, former s. 893.14, former s. 901.33, or 

former s. 943.058, or from any jurisdiction outside the state, unless 

expunction is sought of a criminal history record previously sealed for 10 

years pursuant to paragraph (2)(h) and the record is otherwise eligible for 

expunction. 

 

Parallel changes were made to other parts of the statutes where this phrase is used. 

 

Unfortunately, Rule 3.989 of the Rules of Criminal Procedure has not been 

updated to reflect this amendment, and continues to refer to the former 

requirement, explicitly and by implication:   

 

 

(a) Affidavit in Support of Petition. 

5. I have never secured a prior records expunction or sealing under any law. 
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(b) Order to Expunge. 

3. The petitioner has not secured a prior records expunction or sealing. 

 

(c) Order to Seal. 

3. The petitioner has not secured a prior records expunction or sealing. 

 

(d) Petition to Expunge or Seal. 

4. The petitioner has not secured a prior records expunction or sealing under 

section 943.0585, or 943.059, Florida Statutes, former section 943.058, Florida 

Statutes, former section 893.14, Florida Statutes, or former section 901.33, Florida 

Statutes, or any other law, rule, or authority. 

Fla. R. Crim. P. 3.989 

 

Granted, this is not as urgent as were the issues with the forms for Human 

Trafficking Expunction, but the wording in, e.g., the “Petition” has the potential to 

cause (and in at least one instance has caused) confusion, by continuing to refer to 

“not [having] secured a prior records expunction or sealing under section 

943.0585, … or any other law, rule, or authority,” after that eligibility criterion 

was deleted from the law. 

 

With regard to Human Trafficking Expunction, FDLE filed a “Comment” on a 

proposed Rule amendment published for review.  In this instance, FDLE would (I 

think) be asking to amend an existing Rule, possibly out-of-cycle.  Again, I would 

consider the amendment a technical correction, intended solely to conform Rule 

3.989 to current law, not involving any policy considerations or judgment. 

 

Any assistance or guidance you could provide would be much appreciated.   Please 

call me if that is the easiest way to respond.  My direct number is (850) 410-7682. 

 

John P. Booth 

Assistant General Counsel 

Florida Department of Law Enforcement 

(850) 410-7676 
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From: Bart Schneider [mailto:schneidb@flcourts.org] 

Sent: Wednesday, June 22, 2016 5:55 PM 

To: 'New, Angella' <new.angella@mail.dc.state.fl.us>; Telfer, Heather 

<HTelfer@floridabar.org>; Charbula, Meredith <Mcharbula@coj.net> 

Subject: scoresheet rule 3.704 

Heather & Meredith: 

Rule 3.704 covers the Criminal Punishment Code scoresheet. 

Perhaps I am mistaken, but it doesn’t look like rule 3.704 has kept pace with the 

latest version of s. 921.0024. 

Maybe I missed it but does rule 3.704 cover the adult-on-minor sex offense 

multiplier?
 

Please let me and Angella New at DOC know.
 

Thanks!
 

Bart
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CHAPTER 2014-4
 

Committee Substitute for Committee Substitute for
 
Committee Substitute for Senate Bill No. 526
 

An act relating to sexual offenses; amending s. 92.55, F.S.; authorizing orders 
limiting testimony in open court and in depositions if the victim or witness 
was a child under 16 years of age when a specified sexual offense occurred; 
authorizing the court to set other conditions appropriate to taking the 
testimony of this victim or witness; amending s. 775.15, F.S.; eliminating 
time limitations to the prosecution of specified criminal offenses relating to 
lewd or lascivious battery or molestation if the victim was younger than 16 
years of age at the time of the offense; specifying an exception; providing 
applicability; amending s. 794.011, F.S.; revising and creating offenses 
involving sexual battery; increasing felony degree of certain sexual battery 
offenses; amending s. 794.0115, F.S.; imposing a 50-year minimum 
mandatory sentence for dangerous sexual felony offenders; amending s. 
794.05, F.S.; revising definition of the term “sexual activity;” amending s. 
800.04, F.S.; revising and creating offenses involving lewd or lascivious 
battery and molestation; increasing felony degree of certain lewd or 
lascivious battery and molestation offenses; amending s. 810.14, F.S.; 
providing that voyeurism includes secretly observing another person’s 
intimate areas in which the person has a reasonable expectation of privacy, 
when the other person is located in a public or private dwelling, structure, 
or conveyance; defining the term “intimate area”; amending s. 921.0022, 
F.S.; assigning offense severity rankings for new lewd or lascivious battery 
and molestation offenses and sexual battery offenses; amending s. 
921.0024, F.S.; providing that sentence points are multiplied for specified 
sex offenses committed by an adult upon a minor under certain 
circumstances; amending ss. 943.0435 and 944.607, F.S.; conforming 
provisions to changes made by the act; amending s. 944.275, F.S.; 
prohibiting award of gain-time for certain offenses; amending s. 
947.1405, F.S.; providing for tolling of conditional release supervision; 
providing applicability; amending ss. 947.1405 and 948.30, F.S.; prohibit
ing certain conditional releasees, probationers, or community controllees 
from viewing, accessing, owning, or possessing any obscene, pornographic, 
or sexually stimulating material; providing exceptions; amending s. 
948.012, F.S.; requiring split sentence for certain sexual offenses; provid
ing for tolling of probation or community control; amending s. 948.31, F.S.; 
authorizing the court to require a sexual offender or sexual predator who is 
on probation or community control to undergo an evaluation to determine 
whether the offender or predator needs sexual offender treatment; 
requiring the probationer or community controllee to pay for the treat
ment; removing a provision prohibiting contact with minors if sexual 
offender treatment is recommended; providing applicability; providing 
severability; providing an effective date. 

Be It Enacted by the Legislature of the State of Florida: 

1
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Ch. 2014-4 LAWS OF FLORIDA Ch. 2014-4
 

Section 1. Section 92.55, Florida Statutes, is amended to read: 

92.55 Judicial or other proceedings involving victim or witness under the 
age of 16, a or person who has an intellectual disability, or a sexual offense 
victim or witness; special protections; use of registered service or therapy 
animals.— 

(1) For purposes of this section, the term: 

(a) “Sexual offense victim or witness” means a person who was under the 
age of 16 when he or she was the victim of or a witness to a sexual offense. 

(b) “Sexual offense” means any offense specified in s. 775.21(4)(a)1. or s. 
943.0435(1)(a)1.a.(I). 

(2)(1) Upon motion of any party, upon motion of a parent, guardian, 
attorney, or guardian ad litem for a victim or witness under the age of 16, a or 
person who has an intellectual disability, or a sexual offense victim or 
witness, or upon its own motion, the court may enter any order necessary to 
protect the such victim or witness in any judicial proceeding or other official 
proceeding from severe emotional or mental harm due to the presence of the 
defendant if the victim or witness is required to testify in open court. Such 
orders must relate to the taking of testimony and include, but are not limited 
to: 

(a) Interviewing or the taking of depositions as part of a civil or criminal 
proceeding. 

(b) Examination and cross-examination for the purpose of qualifying as a 
witness or testifying in any proceeding. 

(c) The use of testimony taken outside of the courtroom, including 
proceedings under ss. 92.53 and 92.54. 

(3)(2) In ruling upon the motion, the court shall consider: 

(a) The age of the child, the nature of the offense or act, the relationship of 
the child to the parties in the case or to the defendant in a criminal action, the 
degree of emotional trauma that will result to the child as a consequence of 
the defendant’s presence, and any other fact that the court deems relevant; or 

(b) The age of the person who has an intellectual disability, the functional 
capacity of such person, the nature of the offenses or act, the relationship of 
the person to the parties in the case or to the defendant in a criminal action, 
the degree of emotional trauma that will result to the person as a 
consequence of the defendant’s presence, and any other fact that the court 
deems relevant; or 

(c) The age of the sexual offense victim or witness when the sexual offense 
occurred, the relationship of the sexual offense victim or witness to the 
parties in the case or to the defendant in a criminal action, the degree of 

2
 
CODING: Words stricken are deletions; words underlined are additions.
 Appendix E – 56
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emotional trauma that will result to the sexual offense victim or witness as a 
consequence of the defendant’s presence, and any other fact that the court 
deems relevant. 

(4)(3) In addition to such other relief provided by law, the court may enter 
orders limiting the number of times that a child, or a person who has an 
intellectual disability, or a sexual offense victim or witness may be 
interviewed, prohibiting depositions of the victim or witness such child or 
person, requiring the submission of questions before the examination of the 
victim or witness child or person, setting the place and conditions for 
interviewing the victim or witness child or person or for conducting any other 
proceeding, or permitting or prohibiting the attendance of any person at any 
proceeding. The court shall enter any order necessary to protect the rights of 
all parties, including the defendant in any criminal action. 

(5)(4) The court may set any other conditions it finds just and appropriate 
when taking the testimony of a child victim or witness or a sexual offense 
victim or witness, including the use of a service or therapy animal that has 
been evaluated and registered according to national standards, in any 
proceeding involving a sexual offense. When deciding whether to permit a 
child victim or witness or sexual offense victim or witness to testify with the 
assistance of a registered service or therapy animal, the court shall consider 
the age of the child victim or witness, the age of the sexual offense victim or 
witness at the time the sexual offense occurred, the interests of the child 
victim or witness or sexual offense victim or witness, the rights of the parties 
to the litigation, and any other relevant factor that would facilitate the 
testimony by the child victim or witness or sexual offense victim or witness. 

Section 2. Subsection (18) is added to section 775.15, Florida Statutes, to 
read: 

775.15 Time limitations; general time limitations; exceptions.— 

(18) If the offense is a violation of s. 800.04(4) or (5) and the victim was 
under 16 years of age at the time the offense was committed, a prosecution of 
the offense may be commenced at any time, unless, at the time of the offense, 
the offender is less than 18 years of age and is no more than 4 years older 
than the victim. This subsection applies to an offense that is not otherwise 
barred from prosecution on or before October 1, 2014. 

Section 3. Subsections (4), (5), and (6), paragraph (b) of subsection (8), 
and subsections (9) and (10) of section 794.011, Florida Statutes, are 
amended to read: 

794.011 Sexual battery.— 

(4)(a) A person 18 years of age or older who commits sexual battery upon 
a person 12 years of age or older but younger than 18 years of age without 
that person’s consent, under any of the following circumstances listed in 
paragraph (e), commits a felony of the first degree, punishable by a term of 
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years not exceeding life or as provided in s. 775.082, s. 775.083, s. 775.084, or 
s. 794.0115.: 

(b) A person 18 years of age or older who commits sexual battery upon a 
person 18 years of age or older without that person’s consent, under any of 
the circumstances listed in paragraph (e), commits a felony of the first 
degree, punishable as provided in s. 775.082, s. 775.083, s. 775.084, or s. 
794.0115. 

(c) A person younger than 18 years of age who commits sexual battery 
upon a person 12 years of age or older without that person’s consent, under 
any of the circumstances listed in paragraph (e), commits a felony of the first 
degree, punishable as provided in s. 775.082, s. 775.083, s. 775.084, or s. 
794.0115. 

(d) A person commits a felony of the first degree, punishable by a term of 
years not exceeding life or as provided in s. 775.082, s. 775.083, s. 775.084, or 
s. 794.0115 if the person commits sexual battery upon a person 12 years of 
age or older without that person’s consent, under any of the circumstances 
listed in paragraph (e), and such person was previously convicted of a 
violation of: 

1. Section 787.01(2) or s. 787.02(2) when the violation involved a victim 
who was a minor and, in the course of committing that violation, the 
defendant committed against the minor a sexual battery under this chapter 
or a lewd act under s. 800.04 or s. 847.0135(5); 

2. Section 787.01(3)(a)2. or 3.; 

3. Section 787.02(3)(a)2. or 3.; 

4. Section 800.04; 

5. Section 825.1025; 

6. Section 847.0135(5); or 

7. This chapter, excluding subsection (10) of this section. 

(e) The following circumstances apply to paragraphs (a)-(d): 

1.(a) When The victim is physically helpless to resist. 

2.(b) When The offender coerces the victim to submit by threatening to 
use force or violence likely to cause serious personal injury on the victim, and 
the victim reasonably believes that the offender has the present ability to 
execute the threat. 

3.(c) When The offender coerces the victim to submit by threatening to 
retaliate against the victim, or any other person, and the victim reasonably 
believes that the offender has the ability to execute the threat in the future. 
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4.(d) When The offender, without the prior knowledge or consent of the 
victim, administers or has knowledge of someone else administering to the 
victim any narcotic, anesthetic, or other intoxicating substance that which 
mentally or physically incapacitates the victim. 

5.(e) When The victim is mentally defective, and the offender has reason 
to believe this or has actual knowledge of this fact. 

6.(f) When The victim is physically incapacitated. 

7.(g) When The offender is a law enforcement officer, correctional officer, 
or correctional probation officer as defined in by s. 943.10(1), (2), (3), (6), (7), 
(8), or (9), who is certified under the provisions of s. 943.1395 or is an elected 
official exempt from such certification by virtue of s. 943.253, or any other 
person in a position of control or authority in a probation, community control, 
controlled release, detention, custodial, or similar setting, and such officer, 
official, or person is acting in such a manner as to lead the victim to 
reasonably believe that the offender is in a position of control or authority as 
an agent or employee of government. 

(5)(a) A person 18 years of age or older who commits sexual battery upon 
a person 12 years of age or older but younger than 18 years of age, without 
that person’s consent, and in the process thereof does not use physical force 
and violence likely to cause serious personal injury commits a felony of the 
first second degree, punishable as provided in s. 775.082, s. 775.083, s. 
775.084, or s. 794.0115. 

(b) A person 18 years of age or older who commits sexual battery upon a 
person 18 years of age or older, without that person’s consent, and in the 
process does not use physical force and violence likely to cause serious 
personal injury commits a felony of the second degree, punishable as 
provided in s. 775.082, s. 775.083, s. 775.084, or s. 794.0115. 

(c) A person younger than 18 years of age who commits sexual battery 
upon a person 12 years of age or older, without that person’s consent, and in 
the process does not use physical force and violence likely to cause serious 
personal injury commits a felony of the second degree, punishable as 
provided in s. 775.082, s. 775.083, s. 775.084, or s. 794.0115. 

(d) A person commits a felony of the first degree, punishable as provided 
in s. 775.082, s. 775.083, s. 775.084, or s. 794.0115 if the person commits 
sexual battery upon a person 12 years of age or older, without that person’s 
consent, and in the process does not use physical force and violence likely to 
cause serious personal injury and the person was previously convicted of a 
violation of: 

1. Section 787.01(2) or s. 787.02(2) when the violation involved a victim 
who was a minor and, in the course of committing that violation, the 
defendant committed against the minor a sexual battery under this chapter 
or a lewd act under s. 800.04 or s. 847.0135(5); 
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2. Section 787.01(3)(a)2. or 3.; 

3. Section 787.02(3)(a)2. or 3.; 

4. Section 800.04; 

5. Section 825.1025; 

6. Section 847.0135(5); or 

7. This chapter, excluding subsection (10) of this section. 

(6)(a) The offenses offense described in paragraphs (5)(a)-(c) are subsec
tion (5)is included in any sexual battery offense charged under subsection (3) 
or subsection (4). 

(b) The offense described in paragraph (5)(a) is included in an offense 
charged under paragraph (4)(a). 

(c) The offense described in paragraph (5)(b) is included in an offense 
charged under paragraph (4)(b). 

(d) The offense described in paragraph (5)(c) is included in an offense 
charged under paragraph (4)(c). 

(e) The offense described in paragraph (5)(d) is included in an offense 
charged under paragraph (4)(d). 

(8) Without regard to the willingness or consent of the victim, which is 
not a defense to prosecution under this subsection, a person who is in a 
position of familial or custodial authority to a person less than 18 years of age 
and who: 

(b) Engages in any act with that person while the person is 12 years of age 
or older but younger less than 18 years of age which constitutes sexual 
battery under paragraph (1)(h) commits a felony of the first degree, 
punishable by a term of years not exceeding life or as provided in s. 
775.082, s. 775.083, or s. 775.084. 

(9) For prosecution under paragraph (4)(a), paragraph (4)(b), paragraph 
(4)(c), or paragraph (4)(d) which involves an offense committed under any of 
the circumstances listed in subparagraph (4)(e)7. paragraph (4)(g), acquies
cence to a person reasonably believed by the victim to be in a position of 
authority or control does not constitute consent, and it is not a defense that 
the perpetrator was not actually in a position of control or authority if the 
circumstances were such as to lead the victim to reasonably believe that the 
person was in such a position. 

(10) A Any person who falsely accuses a any person listed in subpara
graph (4)(e)7. paragraph (4)(g) or other person in a position of control or 
authority as an agent or employee of government of violating paragraph 
(4)(a), paragraph (4)(b), paragraph (4)(c), or paragraph (4)(d) commits (4)(g) is 
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guilty of a felony of the third degree, punishable as provided in s. 775.082, s. 
775.083, or s. 775.084. 

Section 4. Subsection (2) of section 794.0115, Florida Statutes, is 
amended to read: 

794.0115 Dangerous sexual felony offender; mandatory sentencing.— 

(2) Any person who is convicted of a violation of s. 787.025(2)(c); s. 
794.011(2), (3), (4), (5), or (8); s. 800.04(4) or (5); s. 825.1025(2) or (3); s. 
827.071(2), (3), or (4); or s. 847.0145; or of any similar offense under a former 
designation, which offense the person committed when he or she was 18 
years of age or older, and the person: 

(a) Caused serious personal injury to the victim as a result of the 
commission of the offense; 

(b) Used or threatened to use a deadly weapon during the commission of 
the offense; 

(c) Victimized more than one person during the course of the criminal 
episode applicable to the offense; 

(d) Committed the offense while under the jurisdiction of a court for a 
felony offense under the laws of this state, for an offense that is a felony in 
another jurisdiction, or for an offense that would be a felony if that offense 
were committed in this state; or 

(e) Has previously been convicted of a violation of s. 787.025(2)(c); s. 
794.011(2), (3), (4), (5), or (8); s. 800.04(4) or (5); s. 825.1025(2) or (3); s. 
827.071(2), (3), or (4); s. 847.0145; of any offense under a former statutory 
designation which is similar in elements to an offense described in this 
paragraph; or of any offense that is a felony in another jurisdiction, or would 
be a felony if that offense were committed in this state, and which is similar 
in elements to an offense described in this paragraph, 

is a dangerous sexual felony offender, who must be sentenced to a mandatory 
minimum term of 25 years imprisonment up to, and including, life 
imprisonment. If the offense described in this subsection was committed 
on or after October 1, 2014, a person who qualifies as a dangerous sexual 
felony offender pursuant to this subsection must be sentenced to a 
mandatory minimum term of 50 years imprisonment up to, and including, 
life imprisonment. 

Section 5. Subsection (1) of section 794.05, Florida Statutes, is amended 
to read: 

794.05 Unlawful sexual activity with certain minors.— 

(1) A person 24 years of age or older who engages in sexual activity with a 
person 16 or 17 years of age commits a felony of the second degree, 
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punishable as provided in s. 775.082, s. 775.083, or s. 775.084. As used in this 
section, “sexual activity” means oral, anal, or vaginal penetration by, or 
union with, the sexual organ of another or the anal or vaginal penetration of 
another by any other object; however, sexual activity does not include an act 
done for a bona fide medical purpose. 

Section 6. Subsections (4) and (5) of section 800.04, Florida Statutes, are 
amended to read: 

800.04 Lewd or lascivious offenses committed upon or in the presence of 
persons less than 16 years of age.— 

(4) LEWD OR LASCIVIOUS BATTERY.—A person who: 

(a) A person commits lewd or lascivious battery by: 

1. Engaging in sexual activity with a person 12 years of age or older but 
less than 16 years of age; or 

2. Encouraging, forcing, or enticing any person less than 16 years of age 
to engage in sadomasochistic abuse, sexual bestiality, prostitution, or any 
other act involving sexual activity. 

(b) Except as provided in paragraph (c), an offender who commits lewd or 
lascivious battery commits a felony of the second degree, punishable as 
provided in s. 775.082, s. 775.083, or s. 775.084. 

(c) A person commits a felony of the first degree, punishable as provided 
in s. 775.082, s. 775.083, or s. 775.084 if the person is an offender 18 years of 
age or older who commits lewd or lascivious battery and was previously 
convicted of a violation of: 

1. Section 787.01(2) or s. 787.02(2) when the violation involved a victim 
who was a minor and, in the course of committing that violation, the 
defendant committed against the minor a sexual battery under chapter 794 
or a lewd act under this section or s. 847.0135(5); 

2. Section 787.01(3)(a)2. or 3.; 

3. Section 787.02(3)(a)2. or 3.; 

4. Chapter 794, excluding s. 794.011(10); 

5. Section 825.1025; 

6. Section 847.0135(5); or 

7. This section. 

(a) Engages in sexual activity with a person 12 years of age or older but 
less than 16 years of age; or 
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(b) Encourages, forces, or entices any person less than 16 years of age to 
engage in sadomasochistic abuse, sexual bestiality, prostitution, or any other 
act involving sexual activity 

commits lewd or lascivious battery, a felony of the second degree, punishable 
as provided in s. 775.082, s. 775.083, or s. 775.084. 

(5) LEWD OR LASCIVIOUS MOLESTATION.— 

(a) A person who intentionally touches in a lewd or lascivious manner the 
breasts, genitals, genital area, or buttocks, or the clothing covering them, of a 
person less than 16 years of age, or forces or entices a person under 16 years 
of age to so touch the perpetrator, commits lewd or lascivious molestation. 

(b) An offender 18 years of age or older who commits lewd or lascivious 
molestation against a victim less than 12 years of age commits a life felony, 
punishable as provided in s. 775.082(3)(a)4. 

(c)1. An offender less than 18 years of age who commits lewd or lascivious 
molestation against a victim less than 12 years of age; or 

2. An offender 18 years of age or older who commits lewd or lascivious 
molestation against a victim 12 years of age or older but less than 16 years of 
age 

commits a felony of the second degree, punishable as provided in s. 775.082, 
s. 775.083, or s. 775.084. 

(d) An offender less than 18 years of age who commits lewd or lascivious 
molestation against a victim 12 years of age or older but less than 16 years of 
age commits a felony of the third degree, punishable as provided in s. 
775.082, s. 775.083, or s. 775.084. 

(e) A person commits a felony of the first degree, punishable as provided 
in s. 775.082, s. 775.083, or s. 775.084 if the person is 18 years of age or older 
and commits lewd or lascivious molestation against a victim 12 years of age 
or older but less than 16 years of age and the person was previously convicted 
of a violation of: 

1. Section 787.01(2) or s. 787.02(2) when the violation involved a victim 
who was a minor and, in the course of committing the violation, the 
defendant committed against the minor a sexual battery under chapter 794 
or a lewd act under this section or s. 847.0135(5); 

2. Section 787.01(3)(a)2. or 3.; 

3. Section 787.02(3)(a)2. or 3.; 

4. Chapter 794, excluding s. 794.011(10); 

5. Section 825.1025; 
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6. Section 847.0135(5); or 

7. This section. 

Section 7. Subsection (1) of section 810.14, Florida Statutes, is amended 
to read: 

810.14 Voyeurism prohibited; penalties.— 

(1) A person commits the offense of voyeurism when he or she, with lewd, 
lascivious, or indecent intent:, 

(a) Secretly observes another person when the other person is located in a 
dwelling, structure, or conveyance and such location provides a reasonable 
expectation of privacy. 

(b) Secretly observes another person’s intimate areas in which the person 
has a reasonable expectation of privacy, when the other person is located in a 
public or private dwelling, structure, or conveyance. As used in this 
paragraph, the term “intimate area” means any portion of a person’s body 
or undergarments that is covered by clothing and intended to be protected 
from public view. 

Section 8. Paragraphs (g) through (i) of subsection (3) of section 921.0022, 
Florida Statutes, are amended to read: 

921.0022 Criminal Punishment Code; offense severity ranking chart.— 

(3) OFFENSE SEVERITY RANKING CHART 

(g) LEVEL 7 

Florida 
Statute 

Felony 
Degree Description 

316.027(1)(b) 1st Accident involving death, failure to stop; 
leaving scene. 

316.193(3)(c)2. 3rd DUI resulting in serious bodily injury. 

316.1935(3)(b) 1st Causing serious bodily injury or death to 
another person; driving at high speed or 
with wanton disregard for safety while 
fleeing or attempting to elude law enfor
cement officer who is in a patrol vehicle 
with siren and lights activated. 

327.35(3)(c)2. 3rd Vessel BUI resulting in serious bodily 
injury. 
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Florida 
Statute 

Felony 
Degree Description 

402.319(2) 2nd Misrepresentation and negligence or in
tentional act resulting in great bodily 
harm, permanent disfiguration, perma
nent disability, or death. 

409.920 
(2)(b)1.a. 

3rd Medicaid provider fraud; $10,000 or less. 

409.920 
(2)(b)1.b. 

2nd Medicaid provider fraud; more 
$10,000, but less than $50,000. 

than 

456.065(2) 3rd Practicing a health care profession with
out a license. 

456.065(2) 2nd Practicing a health care profession with
out a license which results in serious 
bodily injury. 

458.327(1) 3rd Practicing medicine without a license. 

459.013(1) 3rd Practicing osteopathic medicine without a 
license. 

460.411(1) 3rd Practicing chiropractic medicine without 
a license. 

461.012(1) 3rd Practicing podiatric medicine without a 
license. 

462.17 3rd Practicing naturopathy without a license. 

463.015(1) 3rd Practicing optometry without a license. 

464.016(1) 3rd Practicing nursing without a license. 

465.015(2) 3rd Practicing pharmacy without a license. 

466.026(1) 3rd Practicing dentistry or dental hygiene 
without a license. 

467.201 3rd Practicing midwifery without a license. 

468.366 3rd Delivering respiratory care services with
out a license. 

483.828(1) 3rd Practicing as clinical laboratory personnel 
without a license. 

483.901(9) 3rd Practicing medical physics without a li
cense. 

484.013(1)(c) 3rd Preparing or dispensing optical devices 
without a prescription. 
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Florida 
Statute 

Felony 
Degree Description 

484.053 3rd Dispensing hearing aids without a license. 

494.0018(2) 1st Conviction of any violation of ss. 494.001
494.0077 in which the total money and 
property unlawfully obtained exceeded 
$50,000 and there were five or more 
victims. 

560.123(8)(b)1. 3rd Failure to report currency or payment 
instruments exceeding $300 but less 
than $20,000 by a money services busi
ness. 

560.125(5)(a) 3rd Money services business by unauthorized 
person, currency or payment instruments 
exceeding $300 but less than $20,000. 

655.50(10)(b)1. 3rd Failure to report financial transactions 
exceeding $300 but less than $20,000 by 
financial institution. 

775.21(10)(a) 3rd Sexual predator; failure to register; fail
ure to renew driver driver’s license or 
identification card; other registration vio
lations. 

775.21(10)(b) 3rd Sexual predator working where children 
regularly congregate. 

775.21(10)(g) 3rd Failure to report or providing false infor
mation about a sexual predator; harbor or 
conceal a sexual predator. 

782.051(3) 2nd Attempted felony murder of a person by a 
person other than the perpetrator or the 
perpetrator of an attempted felony. 

782.07(1) 2nd Killing of a human being by the act, 
procurement, or culpable negligence of 
another (manslaughter). 

782.071 2nd Killing of a human being or viable fetus by 
the operation of a motor vehicle in a 
reckless manner (vehicular homicide). 

782.072 2nd Killing of a human being by the operation 
of a vessel in a reckless manner (vessel 
homicide). 
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Florida 
Statute 

Felony 
Degree Description 

784.045(1)(a)1. 2nd Aggravated battery; intentionally causing 
great bodily harm or disfigurement. 

784.045(1)(a)2. 2nd Aggravated battery; using deadly weapon. 

784.045(1)(b) 2nd Aggravated battery; perpetrator aware 
victim pregnant. 

784.048(4) 3rd Aggravated stalking; violation of injunc
tion or court order. 

784.048(7) 3rd Aggravated stalking; violation of court 
order. 

784.07(2)(d) 1st Aggravated battery on law enforcement 
officer. 

784.074(1)(a) 1st Aggravated battery on sexually violent 
predators facility staff. 

784.08(2)(a) 1st Aggravated battery on a person 65 years 
of age or older. 

784.081(1) 1st Aggravated battery on specified official or 
employee. 

784.082(1) 1st Aggravated battery by detained person on 
visitor or other detainee. 

784.083(1) 1st Aggravated battery on code inspector. 

787.06(3)(a) 1st Human trafficking using 
labor and services. 

coercion for 

787.06(3)(e) 1st Human trafficking using coercion for 
labor and services by the transfer or 
transport of any individual from outside 
Florida to within the state. 

790.07(4) 1st Specified weapons violation subsequent to 
previous conviction of s. 790.07(1) or (2). 

790.16(1) 1st Discharge of a machine gun under speci
fied circumstances. 

790.165(2) 2nd Manufacture, sell, possess, or deliver hoax 
bomb. 

790.165(3) 2nd Possessing, displaying, or threatening to 
use any hoax bomb while committing or 
attempting to commit a felony. 
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Florida 
Statute 

Felony 
Degree Description 

790.166(3) 2nd Possessing, selling, using, or attempting 
to use a hoax weapon of mass destruction. 

790.166(4) 2nd Possessing, displaying, or threatening to 
use a hoax weapon of mass destruction 
while committing or attempting to commit 
a felony. 

790.23 1st,PBL Possession of a firearm by a person who 
qualifies for the penalty enhancements 
provided for in s. 874.04. 

794.08(4) 3rd Female genital mutilation; consent by a 
parent, guardian, or a person in custodial 
authority to a victim younger than 18 
years of age. 

796.03 2nd Procuring any person under 16 years for 
prostitution. 

800.04(5)(c)1. 2nd Lewd or lascivious molestation; victim 
younger less than 12 years of age; offender 
younger less than 18 years. 

800.04(5)(c)2. 2nd Lewd or lascivious molestation; victim 12 
years of age or older but younger less than 
16 years; offender 18 years or older. 

800.04(5)(e) 1st Lewd or lascivious molestation; victim 12 
years of age or older but younger than 16 
years; offender 18 years or older; prior 
conviction for specified sex offense. 

806.01(2) 2nd Maliciously damage structure by fire or 
explosive. 

810.02(3)(a) 2nd Burglary of occupied dwelling; unarmed; 
no assault or battery. 

810.02(3)(b) 2nd Burglary of unoccupied dwelling; 
armed; no assault or battery. 

un

810.02(3)(d) 2nd Burglary of occupied conveyance; 
armed; no assault or battery. 

un

810.02(3)(e) 2nd Burglary of authorized emergency vehicle. 
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Florida 
Statute 

Felony 
Degree Description 

812.014(2)(a)1. 1st Property stolen, valued at $100,000 or 
more or a semitrailer deployed by a law 
enforcement officer; property stolen while 
causing other property damage; 1st de
gree grand theft. 

812.014(2)(b)2. 2nd Property stolen, cargo valued at less than 
$50,000, grand theft in 2nd degree. 

812.014(2)(b)3. 2nd Property stolen, emergency medical 
equipment; 2nd degree grand theft. 

812.014(2)(b)4. 2nd Property stolen, law enforcement equip
ment from authorized emergency vehicle. 

812.0145(2)(a) 1st Theft from person 65 years of age or older; 
$50,000 or more. 

812.019(2) 1st Stolen property; initiates, organizes, 
plans, etc., the theft of property and 
traffics in stolen property. 

812.131(2)(a) 2nd Robbery by sudden snatching. 

812.133(2)(b) 1st Carjacking; no firearm, deadly weapon, or 
other weapon. 

817.034(4)(a)1. 1st Communications 
than $50,000. 

fraud, value greater 

817.234(8)(a) 2nd Solicitation of motor vehicle accident vic
tims with intent to defraud. 

817.234(9) 2nd Organizing, planning, or participating in 
an intentional motor vehicle collision. 

817.234(11)(c) 1st Insurance fraud; property value $100,000 
or more. 

817.2341 
(2)(b) & (3)(b) 

1st Making false entries of material fact or 
false statements regarding property va
lues relating to the solvency of an insuring 
entity which are a significant cause of the 
insolvency of that entity. 

817.535(2)(a) 3rd Filing false lien or other unauthorized 
document. 

825.102(3)(b) 2nd Neglecting an elderly person or disabled 
adult causing great bodily harm, disabil
ity, or disfigurement. 

15 
CODING: Words stricken are deletions; words underlined are additions. Appendix E – 69



Ch. 2014-4 LAWS OF FLORIDA Ch. 2014-4 

Florida 
Statute 

Felony 
Degree Description 

825.103(2)(b) 2nd Exploiting an elderly person or disabled 
adult and property is valued at $20,000 or 
more, but less than $100,000. 

827.03(2)(b) 2nd Neglect of a child causing great bodily 
harm, disability, or disfigurement. 

827.04(3) 3rd Impregnation of a child under 16 years of 
age by person 21 years of age or older. 

837.05(2) 3rd Giving false information about alleged 
capital felony to a law enforcement officer. 

838.015 2nd Bribery. 

838.016 2nd Unlawful compensation 
official behavior. 

or reward for 

838.021(3)(a) 2nd Unlawful harm to a public servant. 

838.22 2nd Bid tampering. 

843.0855(2) 3rd Impersonation of a public officer or em
ployee. 

843.0855(3) 3rd Unlawful simulation of legal process. 

843.0855(4) 3rd Intimidation of a public officer or employ
ee. 

847.0135(3) 3rd Solicitation of a child, via a computer 
service, to commit an unlawful sex act. 

847.0135(4) 2nd Traveling to meet a minor to commit an 
unlawful sex act. 

872.06 2nd Abuse of a dead human body. 

874.05(2)(b) 1st Encouraging or recruiting person under 
13 to join a criminal gang; second or 
subsequent offense. 

874.10 1st,PBL Knowingly initiates, organizes, plans, fi
nances, directs, manages, or supervises 
criminal gang-related activity. 
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893.13(1)(c)1. 1st Sell, manufacture, or deliver cocaine (or 
other  drug  prohibited  under  s.  
893.03(1)(a), (1)(b), (1)(d), (2)(a), (2)(b), or 
(2)(c)4.) within 1,000 feet of a child care 
facility, school, or state, county, or muni
cipal park or publicly owned recreational 
facility or community center. 

893.13(1)(e)1. 1st Sell, manufacture, or deliver cocaine or 
other  drug  prohibited  under  s.  
893.03(1)(a), (1)(b), (1)(d), (2)(a), (2)(b), or 
(2)(c)4., within 1,000 feet of property used 
for religious services or a specified busi
ness site. 

893.13(4)(a) 1st Deliver to minor cocaine (or other s. 
893.03(1)(a), (1)(b), (1)(d), (2)(a), (2)(b), or 
(2)(c)4. drugs). 

893.135(1)(a)1. 1st Trafficking in cannabis, more than 25 lbs., 
less than 2,000 lbs. 

893.135 
(1)(b)1.a. 

1st Trafficking in cocaine, more 
grams, less than 200 grams. 

than 28 

893.135 
(1)(c)1.a. 

1st Trafficking in illegal drugs, more than 4 
grams, less than 14 grams. 

893.135(1)(d)1. 1st Trafficking in phencyclidine, more than 
28 grams, less than 200 grams. 

893.135(1)(e)1. 1st Trafficking in methaqualone, more than 
200 grams, less than 5 kilograms. 

893.135(1)(f)1. 1st Trafficking in amphetamine, more than 
14 grams, less than 28 grams. 

893.135 
(1)(g)1.a. 

1st Trafficking in flunitrazepam, 4 grams or 
more, less than 14 grams. 

893.135 
(1)(h)1.a. 

1st Trafficking in gamma-hydroxybutyric 
acid (GHB), 1 kilogram or more, less 
than 5 kilograms. 

893.135 
(1)(j)1.a. 

1st Trafficking in 1,4-Butanediol, 1 kilogram 
or more, less than 5 kilograms. 

893.135 
(1)(k)2.a. 

1st Trafficking in Phenethylamines, 10 grams 
or more, less than 200 grams. 
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893.1351(2) 2nd Possession of place for trafficking in or 
manufacturing of controlled substance. 

896.101(5)(a) 3rd Money laundering, financial transactions 
exceeding $300 but less than $20,000. 

896.104(4)(a)1. 3rd Structuring transactions to evade report
ing or registration requirements, financial 
transactions exceeding $300 but less than 
$20,000. 

943.0435(4)(c) 2nd Sexual offender vacating permanent resi
dence; failure to comply with reporting 
requirements. 

943.0435(8) 2nd Sexual offender; remains in state after 
indicating intent to leave; failure to com
ply with reporting requirements. 

943.0435(9)(a) 3rd Sexual offender; failure to comply with 
reporting requirements. 

943.0435(13) 3rd Failure to report or providing false infor
mation about a sexual offender; harbor or 
conceal a sexual offender. 

943.0435(14) 3rd Sexual offender; failure to report and 
reregister; failure to respond to address 
verification. 

944.607(9) 3rd Sexual offender; failure to comply with 
reporting requirements. 

944.607(10)(a) 3rd Sexual offender; failure to submit to the 
taking of a digitized photograph. 

944.607(12) 3rd Failure to report or providing false infor
mation about a sexual offender; harbor or 
conceal a sexual offender. 

944.607(13) 3rd Sexual offender; failure to report and 
reregister; failure to respond to address 
verification. 

985.4815(10) 3rd Sexual offender; failure to submit to the 
taking of a digitized photograph. 

985.4815(12) 3rd Failure to report or providing false infor
mation about a sexual offender; harbor or 
conceal a sexual offender. 
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985.4815(13) 3rd Sexual offender; failure to report and 
reregister; failure to respond to address 
verification. 

(h) LEVEL 8 

Florida 
Statute 

Felony 
Degree Description 

316.193 
(3)(c)3.a. 

2nd DUI manslaughter. 

316.1935(4)(b) 1st Aggravated fleeing or attempted eluding 
with serious bodily injury or death. 

327.35(3)(c)3. 2nd Vessel BUI manslaughter. 

499.0051(7) 1st Knowing trafficking in contraband pre
scription drugs. 

499.0051(8) 1st Knowing forgery of prescription labels or 
prescription drug labels. 

560.123(8)(b)2. 2nd Failure to report currency or payment 
instruments  totaling  or  exceeding  
$20,000, but less than $100,000 by 
money transmitter. 

560.125(5)(b) 2nd Money transmitter business by unauthor
ized person, currency or payment instru
ments totaling or exceeding $20,000, but 
less than $100,000. 

655.50(10)(b)2. 2nd Failure to report financial transactions 
totaling or exceeding $20,000, but less 
than $100,000 by financial institutions. 

777.03(2)(a) 1st Accessory after the fact, capital felony. 

782.04(4) 2nd Killing of human without design when 
engaged in act or attempt of any felony 
other than arson, sexual battery, robbery, 
burglary, kidnapping, aggravated fleeing 
or eluding with serious bodily injury or 
death, aircraft piracy, or unlawfully dis
charging bomb. 

782.051(2) 1st Attempted felony murder while perpetrat
ing or attempting to perpetrate a felony 
not enumerated in s. 782.04(3). 
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782.071(1)(b) 1st Committing vehicular homicide and fail
ing to render aid or give information. 

782.072(2) 1st Committing vessel homicide and failing to 
render aid or give information. 

787.06(3)(b) 1st Human trafficking using 
commercial sexual activity. 

coercion for 

787.06(3)(c) 1st Human trafficking using coercion for 
labor and services of an unauthorized 
alien. 

787.06(3)(f) 1st Human trafficking using coercion for 
commercial sexual activity by the transfer 
or transport of any individual from out
side Florida to within the state. 

790.161(3) 1st Discharging a destructive device which 
results in bodily harm or property da
mage. 

794.011(5)(a) 1st Sexual battery; victim 12 years of age or 
older but younger than 18 years; offender 
18 years or older; offender does not use 
physical force likely to cause serious 
injury. 

794.011(5)(b) 2nd Sexual battery; victim and offender 18 
years of age or older; offender does not use 
physical force likely to cause serious 
injury. 

794.011(5)(c) 2nd Sexual battery; victim 12 years of age or 
older; offender younger than 18 years; 
offender does not use physical force likely 
to cause injury. 

794.011(5)(d) 1st Sexual battery; victim 12 years of age or 
older; offender does not use physical force 
likely to cause serious injury; prior con
viction for specified sex offense. 

794.011(5) 2nd Sexual battery, victim 12 years or over, 
offender does not use physical force likely 
to cause serious injury. 

794.08(3) 2nd Female genital mutilation, removal of a 
victim younger than 18 years of age from 
this state. 
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800.04(4)(b) 2nd Lewd or lascivious battery. 

800.04(4)(c) 1st Lewd or lascivious battery; offender 18 
years of age or older; prior conviction for 
specified sex offense. 

800.04(4) 2nd Lewd or lascivious battery. 

806.01(1) 1st Maliciously damage dwelling or structure 
by fire or explosive, believing person in 
structure. 

810.02(2)(a) 1st,PBL Burglary with assault or battery. 

810.02(2)(b) 1st,PBL Burglary; armed with explosives or dan
gerous weapon. 

810.02(2)(c) 1st Burglary of a dwelling or structure caus
ing structural damage or $1,000 or more 
property damage. 

812.014(2)(a)2. 1st Property stolen; cargo valued at $50,000 
or more, grand theft in 1st degree. 

812.13(2)(b) 1st Robbery with a weapon. 

812.135(2)(c) 1st Home-invasion robbery, no firearm, 
deadly weapon, or other weapon. 

817.535(2)(b) 2nd Filing false lien or other unauthorized 
document; second or subsequent offense. 

817.535(3)(a) 2nd Filing false lien or other unauthorized 
document; property owner is a public 
officer or employee. 

817.535(4)(a)1. 2nd Filing false lien or other unauthorized 
document; defendant is incarcerated or 
under supervision. 

817.535(5)(a) 2nd Filing false lien or other unauthorized 
document; owner of the property incurs 
financial loss as a result of the false 
instrument. 

817.568(6) 2nd Fraudulent use of personal identification 
information of an individual under the age 
of 18. 

825.102(2) 1st Aggravated abuse of an elderly person or 
disabled adult. 
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825.1025(2) 2nd Lewd or lascivious battery upon an elderly 
person or disabled adult. 

825.103(2)(a) 1st Exploiting an elderly person or disabled 
adult and property is valued at $100,000 
or more. 

837.02(2) 2nd Perjury in official proceedings relating to 
prosecution of a capital felony. 

837.021(2) 2nd Making contradictory statements in offi
cial proceedings relating to prosecution of 
a capital felony. 

860.121(2)(c) 1st Shooting at or throwing any object in path 
of railroad vehicle resulting in great 
bodily harm. 

860.16 1st Aircraft piracy. 

893.13(1)(b) 1st Sell or deliver in excess of 10 grams of any 
substance specified in s. 893.03(1)(a) or 
(b). 

893.13(2)(b) 1st Purchase in excess of 10 grams of any 
substance specified in s. 893.03(1)(a) or 
(b). 

893.13(6)(c) 1st Possess in excess of 10 grams of any 
substance specified in s. 893.03(1)(a) or 
(b). 

893.135(1)(a)2. 1st Trafficking in cannabis, more than 2,000 
lbs., less than 10,000 lbs. 

893.135 
(1)(b)1.b. 

1st Trafficking in cocaine, more than 200 
grams, less than 400 grams. 

893.135 
(1)(c)1.b. 

1st Trafficking in illegal drugs, more than 14 
grams, less than 28 grams. 

893.135 
(1)(d)1.b. 

1st Trafficking in phencyclidine, more than 
200 grams, less than 400 grams. 

893.135 
(1)(e)1.b. 

1st Trafficking in methaqualone, more than 5 
kilograms, less than 25 kilograms. 

893.135 
(1)(f)1.b. 

1st Trafficking in amphetamine, more than 
28 grams, less than 200 grams. 
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893.135 1st Trafficking in flunitrazepam, 14 grams or 
(1)(g)1.b. more, less than 28 grams. 

893.135 1st Trafficking in gamma-hydroxybutyric 
(1)(h)1.b. acid (GHB), 5 kilograms or more, less 

than 10 kilograms. 

893.135 1st Trafficking in 1,4-Butanediol, 5 kilograms 
(1)(j)1.b. or more, less than 10 kilograms. 

893.135 1st Trafficking in Phenethylamines, 200 
(1)(k)2.b. grams or more, less than 400 grams. 

893.1351(3) 1st Possession of a place used to manufacture 
controlled substance when minor is pre
sent or resides there. 

895.03(1) 1st Use or invest proceeds derived from pat
tern of racketeering activity. 

895.03(2) 1st Acquire or maintain through racketeering 
activity any interest in or control of any 
enterprise or real property. 

895.03(3) 1st Conduct or participate in any enterprise 
through pattern of racketeering activity. 

896.101(5)(b) 2nd Money laundering, financial transactions 
totaling or exceeding $20,000, but less 
than $100,000. 

896.104(4)(a)2. 2nd Structuring transactions to evade report
ing or registration requirements, financial 
transactions totaling or exceeding $20,000 
but less than $100,000. 

(i) LEVEL 9 

Florida Felony 
Statute Degree Description 

316.193 1st DUI manslaughter; failing to render aid 
(3)(c)3.b. or give information. 

327.35(3)(c)3.b. 1st BUI manslaughter; failing to render aid or 
give information. 

409.920 1st Medicaid provider fraud; $50,000 or more. 
(2)(b)1.c. 
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499.0051(9) 1st Knowing sale or purchase of contraband 
prescription drugs resulting in great bod
ily harm. 

560.123(8)(b)3. 1st Failure to report currency or payment 
instruments  totaling  or  exceeding  
$100,000 by money transmitter. 

560.125(5)(c) 1st Money transmitter business by unauthor
ized person, currency, or payment instru
ments totaling or exceeding $100,000. 

655.50(10)(b)3. 1st Failure to report financial transactions 
totaling or exceeding $100,000 by finan
cial institution. 

775.0844 1st Aggravated white collar crime. 

782.04(1) 1st Attempt, conspire, or solicit to commit 
premeditated murder. 

782.04(3) 1st,PBL Accomplice to murder in connection with 
arson, sexual battery, robbery, burglary, 
aggravated fleeing or eluding with serious 
bodily injury or death, and other specified 
felonies. 

782.051(1) 1st Attempted felony murder while perpetrat
ing or attempting to perpetrate a felony 
enumerated in s. 782.04(3). 

782.07(2) 1st Aggravated manslaughter of an elderly 
person or disabled adult. 

787.01(1)(a)1. 1st,PBL Kidnapping; hold for ransom or reward or 
as a shield or hostage. 

787.01(1)(a)2. 1st,PBL Kidnapping with intent to commit 
facilitate commission of any felony. 

or 

787.01(1)(a)4. 1st,PBL Kidnapping with intent to interfere with 
performance of any governmental or poli
tical function. 

787.02(3)(a) 1st False imprisonment; child under age 13; 
perpetrator also commits aggravated 
child abuse, sexual battery, or lewd or 
lascivious battery, molestation, conduct, 
or exhibition. 
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787.06(3)(d) 1st Human trafficking using coercion for 
commercial sexual activity of an un
authorized alien. 

787.06(3)(g) 1st,PBL Human trafficking for commercial sexual 
activity of a child under the age of 18. 

787.06(4) 1st Selling or buying of minors into human 
trafficking. 

790.161 1st Attempted capital destructive device of
fense. 

790.166(2) 1st,PBL Possessing, selling, using, or attempting 
to use a weapon of mass destruction. 

794.011(2) 1st Attempted sexual battery; 
than 12 years of age. 

victim less 

794.011(2) Life Sexual battery; offender younger than 18 
years and commits sexual battery on a 
person less than 12 years. 

794.011(4)(a) 1st,PBL Sexual battery, certain circumstances; 
victim 12 years of age or older but younger 
than 18 years; offender 18 years or older. 

794.011(4)(b) 1st Sexual battery, certain circumstances; 
victim and offender 18 years of age or 
older. 

794.011(4)(c) 1st Sexual battery, certain circumstances; 
victim 12 years of age or older; offender 
younger than 18 years. 

794.011(4)(d) 1st,PBL Sexual battery, certain circumstances; 
victim 12 years of age or older; prior 
conviction for specified sex offenses. 

794.011(4) 1st Sexual battery; victim 12 years or older, 
certain circumstances. 

794.011(8)(b) 1st,PBL Sexual battery; engage in sexual conduct 
with minor 12 to 18 years by person in 
familial or custodial authority. 

794.08(2) 1st Female genital mutilation; victim younger 
than 18 years of age. 

796.035 1st Selling or buying of minors into prostitu
tion. 
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800.04(5)(b) Life Lewd or lascivious molestation; victim 
less than 12 years; offender 18 years or 
older. 

812.13(2)(a) 1st,PBL Robbery with firearm or other deadly 
weapon. 

812.133(2)(a) 1st,PBL Carjacking; firearm or other deadly weap
on. 

812.135(2)(b) 1st Home-invasion robbery with weapon. 

817.535(3)(b) 1st Filing false lien or other unauthorized 
document; second or subsequent offense; 
property owner is a public officer or 
employee. 

817.535(4)(a)2. 1st Filing false claim or other unauthorized 
document; defendant is incarcerated or 
under supervision. 

817.535(5)(b) 1st Filing false lien or other unauthorized 
document; second or subsequent offense; 
owner of the property incurs financial loss 
as a result of the false instrument. 

817.568(7) 2nd, 
PBL 

Fraudulent use of personal identification 
information of an individual under the age 
of 18 by his or her parent, legal guardian, 
or person exercising custodial authority. 

827.03(2)(a) 1st Aggravated child abuse. 

847.0145(1) 1st Selling, or otherwise transferring custody 
or control, of a minor. 

847.0145(2) 1st Purchasing, or otherwise obtaining cus
tody or control, of a minor. 

859.01 1st Poisoning or introducing bacteria, radio
active materials, viruses, or chemical 
compounds into food, drink, medicine, or 
water with intent to kill or injure another 
person. 

893.135 1st Attempted capital trafficking offense. 

893.135(1)(a)3. 1st Trafficking in cannabis, more than 10,000 
lbs. 
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893.135	 1st Trafficking in cocaine, more than 400 
(1)(b)1.c. grams, less than 150 kilograms. 

893.135	 1st Trafficking in illegal drugs, more than 28 
(1)(c)1.c. grams, less than 30 kilograms. 

893.135	 1st Trafficking in phencyclidine, more than 
(1)(d)1.c. 400 grams. 

893.135	 1st Trafficking in methaqualone, more than 
(1)(e)1.c. 25 kilograms. 

893.135	 1st Trafficking in amphetamine, more than 
(1)(f)1.c. 200 grams. 

893.135	 1st Trafficking in gamma-hydroxybutyric 
(1)(h)1.c. acid (GHB), 10 kilograms or more. 

893.135	 1st Trafficking in 1,4-Butanediol, 10 kilo
(1)(j)1.c. grams or more. 

893.135	 1st Trafficking in Phenethylamines, 400 
(1)(k)2.c. grams or more. 

896.101(5)(c) 1st	 Money laundering, financial instruments 
totaling or exceeding $100,000. 

896.104(4)(a)3. 1st	 Structuring transactions to evade report
ing or registration requirements, financial 
transactions  totaling  or  exceeding  
$100,000. 

Section 9. Section 921.0024, Florida Statutes, is amended to read: 

921.0024 Criminal Punishment Code; worksheet computations; score-
sheets.— 

(1)(a) The Criminal Punishment Code worksheet is used to compute the 
subtotal and total sentence points as follows: 

FLORIDA CRIMINAL PUNISHMENT CODE 
WORKSHEET 

Level 
10 
9 

OFFENSE SCORE 
Primary Offense 
Sentence Points 

116 
92 

= 
= 

Total 
............ 
............ 
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Primary Offense
 
Level 
8 
7 
6 
5 
4 
3 
2 
1 

Sentence Points 
74 
56 
36 
28 
22 
16 
10 
4 

= 
= 
= 
= 
= 
= 
= 
= 

Total 
............ 
............ 
............ 
............ 
............ 
............ 
............ 
............ 

Total 

Level 
10 
9 
8 
7 
6 
5 
4 
3 
2 
1 
M 

Additional Offenses 
Sentence Points 

58 x 
46 x 
37 x 
28 x 
18 x 
5.4 x 
3.6 x 
2.4 x 
1.2 x 
0.7 x 
0.2 x 

Counts 
...... 
...... 
...... 
...... 
...... 
...... 
...... 
...... 
...... 
...... 
...... 

= 
= 
= 
= 
= 
= 
= 
= 
= 
= 
= 

Total 
...... 
...... 
...... 
...... 
...... 
...... 
...... 
...... 
...... 
...... 
...... 

Total 

Level 
2nd degree 
murder-
death 
Death 
Severe 
Moderate 
Slight 
Sexual 
penetration 
Sexual 
contact 

Victim Injury 
Sentence Points 

240 x 
120 x 
40 x 
18 x 
4 x 

80 x 

40 x 

Number 

...... 

...... 

...... 

...... 

...... 

...... 

...... 

Total 

= ...... 
= ...... 
= ...... 
= ...... 
= ...... 

= ...... 

= ...... 

Total 

Primary Offense + Additional Offenses + Victim Injury = 
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TOTAL OFFENSE SCORE
 

PRIOR RECORD SCORE
 
Prior Record
 

Level Sentence Points Number Total
 
10 29 x ...... = ......
 
9 23 x ...... = ......
 
8 19 x ...... = ......
 
7 14 x ...... = ......
 
6 9 x ...... = ......
 
5 3.6 x ...... = ...... 
4 2.4 x ...... = ...... 
3 1.6 x ...... = ...... 
2 0.8 x ...... = ...... 
1 0.5 x ...... = ...... 
M 0.2 x ...... = ...... 

Total 

TOTAL OFFENSE SCORE............................................................................. 

TOTAL PRIOR RECORD SCORE.................................................................. 

LEGAL STATUS...............................................................................................
 

COMMUNITY SANCTION VIOLATION......................................................
 

PRIOR SERIOUS FELONY............................................................................
 

PRIOR CAPITAL FELONY.............................................................................
 

FIREARM OR SEMIAUTOMATIC WEAPON..............................................
 

SUBTOTAL............
 

PRISON RELEASEE REOFFENDER (no)(yes)............................................
 

VIOLENT CAREER CRIMINAL (no)(yes).....................................................
 

HABITUAL VIOLENT OFFENDER (no)(yes)...............................................
 

HABITUAL OFFENDER (no)(yes).................................................................
 

DRUG TRAFFICKER (no)(yes) (x multiplier)...............................................
 

LAW ENF. PROTECT. (no)(yes) (x multiplier).............................................
 

MOTOR VEHICLE THEFT (no)(yes) (x multiplier).....................................
 

CRIMINAL GANG OFFENSE (no)(yes) (x multiplier).................................
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DOMESTIC VIOLENCE IN THE PRESENCE OF RELATED CHILD 
(no)(yes) (x multiplier).......................................................................................... 

ADULT-ON-MINOR SEX OFFENSE (no)(yes) (x multiplier).....................
 

............................................................................................................................
 

TOTAL SENTENCE POINTS............
 

(b) WORKSHEET KEY: 

Legal status points are assessed when any form of legal status existed at the 
time the offender committed an offense before the court for sentencing. Four 
(4) sentence points are assessed for an offender’s legal status. 

Community sanction violation points are assessed when a community 
sanction violation is before the court for sentencing. Six (6) sentence points 
are assessed for each community sanction violation and each successive 
community sanction violation, unless any of the following apply: 

1. If the community sanction violation includes a new felony conviction 
before the sentencing court, twelve (12) community sanction violation points 
are assessed for the violation, and for each successive community sanction 
violation involving a new felony conviction. 

2. If the community sanction violation is committed by a violent felony 
offender of special concern as defined in s. 948.06: 

a. Twelve (12) community sanction violation points are assessed for the 
violation and for each successive violation of felony probation or community 
control where: 

I. The violation does not include a new felony conviction; and 

II. The community sanction violation is not based solely on the proba
tioner or offender’s failure to pay costs or fines or make restitution payments. 

b. Twenty-four (24) community sanction violation points are assessed for 
the violation and for each successive violation of felony probation or 
community control where the violation includes a new felony conviction. 

Multiple counts of community sanction violations before the sentencing court 
shall not be a basis for multiplying the assessment of community sanction 
violation points. 

Prior serious felony points: If the offender has a primary offense or any 
additional offense ranked in level 8, level 9, or level 10, and one or more prior 
serious felonies, a single assessment of thirty (30) points shall be added. For 
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purposes of this section, a prior serious felony is an offense in the offender’s 
prior record that is ranked in level 8, level 9, or level 10 under s. 921.0022 or 
s. 921.0023 and for which the offender is serving a sentence of confinement, 
supervision, or other sanction or for which the offender’s date of release from 
confinement, supervision, or other sanction, whichever is later, is within 3 
years before the date the primary offense or any additional offense was 
committed. 

Prior capital felony points: If the offender has one or more prior capital 
felonies in the offender’s criminal record, points shall be added to the subtotal 
sentence points of the offender equal to twice the number of points the 
offender receives for the primary offense and any additional offense. A prior 
capital felony in the offender’s criminal record is a previous capital felony 
offense for which the offender has entered a plea of nolo contendere or guilty 
or has been found guilty; or a felony in another jurisdiction which is a capital 
felony in that jurisdiction, or would be a capital felony if the offense were 
committed in this state. 

Possession of a firearm, semiautomatic firearm, or machine gun: If the 
offender is convicted of committing or attempting to commit any felony other 
than those enumerated in s. 775.087(2) while having in his or her possession: 
a firearm as defined in s. 790.001(6), an additional eighteen (18) sentence 
points are assessed; or if the offender is convicted of committing or 
attempting to commit any felony other than those enumerated in s. 
775.087(3) while having in his or her possession a semiautomatic firearm 
as defined in s. 775.087(3) or a machine gun as defined in s. 790.001(9), an 
additional twenty-five (25) sentence points are assessed. 

Sentencing multipliers: 

Drug trafficking: If the primary offense is drug trafficking under s. 893.135, 
the subtotal sentence points are multiplied, at the discretion of the court, for 
a level 7 or level 8 offense, by 1.5. The state attorney may move the 
sentencing court to reduce or suspend the sentence of a person convicted of a 
level 7 or level 8 offense, if the offender provides substantial assistance as 
described in s. 893.135(4). 

Law enforcement protection: If the primary offense is a violation of the Law 
Enforcement Protection Act under s. 775.0823(2), (3), or (4), the subtotal 
sentence points are multiplied by 2.5. If the primary offense is a violation of s. 
775.0823(5), (6), (7), (8), or (9), the subtotal sentence points are multiplied by 
2.0. If the primary offense is a violation of s. 784.07(3) or s. 775.0875(1), or of 
the Law Enforcement Protection Act under s. 775.0823(10) or (11), the 
subtotal sentence points are multiplied by 1.5. 

31
 
CODING: Words stricken are deletions; words underlined are additions.
 Appendix E – 85



Ch. 2014-4 LAWS OF FLORIDA Ch. 2014-4
 

Grand theft of a motor vehicle: If the primary offense is grand theft of the 
third degree involving a motor vehicle and in the offender’s prior record, 
there are three or more grand thefts of the third degree involving a motor 
vehicle, the subtotal sentence points are multiplied by 1.5. 

Offense related to a criminal gang: If the offender is convicted of the primary 
offense and committed that offense for the purpose of benefiting, promoting, 
or furthering the interests of a criminal gang as defined in s. 874.03, the 
subtotal sentence points are multiplied by 1.5. If applying the multiplier 
results in the lowest permissible sentence exceeding the statutory maximum 
sentence for the primary offense under chapter 775, the court may not apply 
the multiplier and must sentence the defendant to the statutory maximum 
sentence. 

Domestic violence in the presence of a child: If the offender is convicted of the 
primary offense and the primary offense is a crime of domestic violence, as 
defined in s. 741.28, which was committed in the presence of a child under 16 
years of age who is a family or household member as defined in s. 741.28(3) 
with the victim or perpetrator, the subtotal sentence points are multiplied by 
1.5. 

Adult-on-minor sex offense: If the offender was 18 years of age or older and 
the victim was younger than 18 years of age at the time the offender 
committed the primary offense, and if the primary offense was an offense 
committed on or after October 1, 2014, and is a violation of s. 787.01(2) or s. 
787.02(2), if the violation involved a victim who was a minor and, in the 
course of committing that violation, the defendant committed a sexual 
battery under chapter 794 or a lewd act under s. 800.04 or s. 847.0135(5) 
against the minor; s. 787.01(3)(a)2. or 3.; s. 787.02(3)(a)2. or 3.; s. 794.011, 
excluding s. 794.011(10); s. 800.04; or s. 847.0135(5), the subtotal sentence 
points are multiplied by 2.0. If applying the multiplier results in the lowest 
permissible sentence exceeding the statutory maximum sentence for the 
primary offense under chapter 775, the court may not apply the multiplier 
and must sentence the defendant to the statutory maximum sentence. 

(2) The lowest permissible sentence is the minimum sentence that may 
be imposed by the trial court, absent a valid reason for departure. The lowest 
permissible sentence is any nonstate prison sanction in which the total 
sentence points equals or is less than 44 points, unless the court determines 
within its discretion that a prison sentence, which may be up to the statutory 
maximums for the offenses committed, is appropriate. When the total 
sentence points exceeds 44 points, the lowest permissible sentence in prison 
months shall be calculated by subtracting 28 points from the total sentence 
points and decreasing the remaining total by 25 percent. The total sentence 
points shall be calculated only as a means of determining the lowest 
permissible sentence. The permissible range for sentencing shall be the 
lowest permissible sentence up to and including the statutory maximum, as 
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defined in s. 775.082, for the primary offense and any additional offenses 
before the court for sentencing. The sentencing court may impose such 
sentences concurrently or consecutively. However, any sentence to state 
prison must exceed 1 year. If the lowest permissible sentence under the code 
exceeds the statutory maximum sentence as provided in s. 775.082, the 
sentence required by the code must be imposed. If the total sentence points 
are greater than or equal to 363, the court may sentence the offender to life 
imprisonment. An offender sentenced to life imprisonment under this section 
is not eligible for any form of discretionary early release, except executive 
clemency or conditional medical release under s. 947.149. 

(3) A single scoresheet shall be prepared for each defendant to determine 
the permissible range for the sentence that the court may impose, except that 
if the defendant is before the court for sentencing for more than one felony 
and the felonies were committed under more than one version or revision of 
the guidelines or the code, separate scoresheets must be prepared. The 
scoresheet or scoresheets must cover all the defendant’s offenses pending 
before the court for sentencing. The state attorney shall prepare the 
scoresheet or scoresheets, which must be presented to the defense counsel 
for review for accuracy in all cases unless the judge directs otherwise. The 
defendant’s scoresheet or scoresheets must be approved and signed by the 
sentencing judge. 

(4) The Department of Corrections, in consultation with the Office of the 
State Courts Administrator, state attorneys, and public defenders, must 
develop and submit the revised Criminal Punishment Code scoresheet to the 
Supreme Court for approval by June 15 of each year, as necessary. Upon the 
Supreme Court’s approval of the revised scoresheet, the Department of 
Corrections shall produce and provide sufficient copies of the revised 
scoresheets by September 30 of each year, as necessary. Scoresheets must 
include item entries for the scoresheet preparer’s use in indicating whether 
any prison sentence imposed includes a mandatory minimum sentence or the 
sentence imposed was a downward departure from the lowest permissible 
sentence under the Criminal Punishment Code. 

(5) The Department of Corrections shall distribute sufficient copies of the 
Criminal Punishment Code scoresheets to those persons charged with the 
responsibility for preparing scoresheets. 

(6) The clerk of the circuit court shall transmit a complete, accurate, and 
legible copy of the Criminal Punishment Code scoresheet used in each 
sentencing proceeding to the Department of Corrections. Scoresheets must 
be transmitted no less frequently than monthly, by the first of each month, 
and may be sent collectively. 

(7) A sentencing scoresheet must be prepared for every defendant who is 
sentenced for a felony offense. A copy of the individual offender’s Criminal 
Punishment Code scoresheet and any attachments thereto prepared 
pursuant to Rule 3.701, Rule 3.702, or Rule 3.703, Florida Rules of Criminal 
Procedure, or any other rule pertaining to the preparation and submission of 

33
 
CODING: Words stricken are deletions; words underlined are additions.
 Appendix E – 87



Ch. 2014-4 LAWS OF FLORIDA Ch. 2014-4
 

felony sentencing scoresheets, must be attached to the copy of the uniform 
judgment and sentence form provided to the Department of Corrections. 

Section 10. Paragraph (a) of subsection (1), paragraph (a) of subsection 
(11), and paragraph (b) of subsection (14) of section 943.0435, Florida 
Statutes, are amended to read: 

943.0435 Sexual offenders required to register with the department; 
penalty.— 

(1) As used in this section, the term: 

(a)1. “Sexual offender” means a person who meets the criteria in sub-
subparagraph a., sub-subparagraph b., sub-subparagraph c., or sub-subpar
agraph d., as follows: 

a.(I) Has been convicted of committing, or attempting, soliciting, or 
conspiring to commit, any of the criminal offenses proscribed in the following 
statutes in this state or similar offenses in another jurisdiction: s. 787.01, s. 
787.02, or s. 787.025(2)(c), where the victim is a minor and the defendant is 
not the victim’s parent or guardian; s. 787.06(3)(b), (d), (f), (g), or (h); s. 
794.011, excluding s. 794.011(10); s. 794.05; s. 796.03; s. 796.035; s. 800.04; s. 
810.145(8); s. 825.1025; s. 827.071; s. 847.0133; s. 847.0135, excluding s. 
847.0135(6); s. 847.0137; s. 847.0138; s. 847.0145; or s. 985.701(1); or any 
similar offense committed in this state which has been redesignated from a 
former statute number to one of those listed in this sub-sub-subparagraph; 
and 

(II) Has been released on or after October 1, 1997, from the sanction 
imposed for any conviction of an offense described in sub-sub-subparagraph 
(I). For purposes of sub-sub-subparagraph (I), a sanction imposed in this 
state or in any other jurisdiction includes, but is not limited to, a fine, 
probation, community control, parole, conditional release, control release, or 
incarceration in a state prison, federal prison, private correctional facility, or 
local detention facility; 

b. Establishes or maintains a residence in this state and who has not 
been designated as a sexual predator by a court of this state but who has been 
designated as a sexual predator, as a sexually violent predator, or by another 
sexual offender designation in another state or jurisdiction and was, as a 
result of such designation, subjected to registration or community or public 
notification, or both, or would be if the person were a resident of that state or 
jurisdiction, without regard to whether the person otherwise meets the 
criteria for registration as a sexual offender; 

c. Establishes or maintains a residence in this state who is in the custody 
or control of, or under the supervision of, any other state or jurisdiction as a 
result of a conviction for committing, or attempting, soliciting, or conspiring 
to commit, any of the criminal offenses proscribed in the following statutes or 
similar offense in another jurisdiction: s. 787.01, s. 787.02, or s. 787.025(2)(c), 
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where the victim is a minor and the defendant is not the victim’s parent or 
guardian; s. 787.06(3)(b), (d), (f), (g), or (h); s. 794.011, excluding s. 
794.011(10); s. 794.05; s. 796.03; s. 796.035; s. 800.04; s. 810.145(8); s. 
825.1025; s. 827.071; s. 847.0133; s. 847.0135, excluding s. 847.0135(6); s. 
847.0137; s. 847.0138; s. 847.0145; or s. 985.701(1); or any similar offense 
committed in this state which has been redesignated from a former statute 
number to one of those listed in this sub-subparagraph; or 

d. On or after July 1, 2007, has been adjudicated delinquent for 
committing, or attempting, soliciting, or conspiring to commit, any of the 
criminal offenses proscribed in the following statutes in this state or similar 
offenses in another jurisdiction when the juvenile was 14 years of age or older 
at the time of the offense: 

(I) Section 794.011, excluding s. 794.011(10); 

(II) Section 800.04(4)(a)2. 800.04(4)(b) where the victim is under 12 years 
of age or where the court finds sexual activity by the use of force or coercion; 

(III) Section 800.04(5)(c)1. where the court finds molestation involving 
unclothed genitals; or 

(IV) Section 800.04(5)(d) where the court finds the use of force or coercion 
and unclothed genitals. 

2. For all qualifying offenses listed in sub-subparagraph (1)(a)1.d., the 
court shall make a written finding of the age of the offender at the time of the 
offense. 

For each violation of a qualifying offense listed in this subsection, the court 
shall make a written finding of the age of the victim at the time of the offense. 
For a violation of s. 800.04(4), the court shall additionally make a written 
finding indicating that the offense did or did not involve sexual activity and 
indicating that the offense did or did not involve force or coercion. For a 
violation of s. 800.04(5), the court shall additionally make a written finding 
that the offense did or did not involve unclothed genitals or genital area and 
that the offense did or did not involve the use of force or coercion. 

(11) Except as provided in s. 943.04354, a sexual offender must maintain 
registration with the department for the duration of his or her life, unless the 
sexual offender has received a full pardon or has had a conviction set aside in 
a postconviction proceeding for any offense that meets the criteria for 
classifying the person as a sexual offender for purposes of registration. 
However, a sexual offender: 

(a)1. Who has been lawfully released from confinement, supervision, or 
sanction, whichever is later, for at least 25 years and has not been arrested 
for any felony or misdemeanor offense since release, provided that the sexual 
offender’s requirement to register was not based upon an adult conviction: 

a. For a violation of s. 787.01 or s. 787.02; 
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b. For a violation of s. 794.011, excluding s. 794.011(10); 

c. For a violation of s. 800.04(4)(a)2. s. 800.04(4)(b) where the court finds 
the offense involved a victim under 12 years of age or sexual activity by the 
use of force or coercion; 

d. For a violation of s. 800.04(5)(b); 

e. For a violation of s. 800.04(5)c.2. where the court finds the offense 
involved unclothed genitals or genital area; 

f. For any attempt or conspiracy to commit any such offense; or 

g. For a violation of similar law of another jurisdiction, 

may petition the criminal division of the circuit court of the circuit in which 
the sexual offender resides for the purpose of removing the requirement for 
registration as a sexual offender. 

2. The court may grant or deny relief if the offender demonstrates to the 
court that he or she has not been arrested for any crime since release; the 
requested relief complies with the provisions of the federal Adam Walsh 
Child Protection and Safety Act of 2006 and any other federal standards 
applicable to the removal of registration requirements for a sexual offender 
or required to be met as a condition for the receipt of federal funds by the 
state; and the court is otherwise satisfied that the offender is not a current or 
potential threat to public safety. The state attorney in the circuit in which the 
petition is filed must be given notice of the petition at least 3 weeks before the 
hearing on the matter. The state attorney may present evidence in opposition 
to the requested relief or may otherwise demonstrate the reasons why the 
petition should be denied. If the court denies the petition, the court may set a 
future date at which the sexual offender may again petition the court for 
relief, subject to the standards for relief provided in this subsection. 

3. The department shall remove an offender from classification as a 
sexual offender for purposes of registration if the offender provides to the 
department a certified copy of the court’s written findings or order that 
indicates that the offender is no longer required to comply with the 
requirements for registration as a sexual offender. 

(14) 

(b) However, a sexual offender who is required to register as a result of a 
conviction for: 

1. Section 787.01 or s. 787.02 where the victim is a minor and the offender 
is not the victim’s parent or guardian; 

2. Section 794.011, excluding s. 794.011(10); 
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3. Section 800.04(4)(a)2. 800.04(4)(b) where the court finds the offense 
involved a victim under 12 years of age or sexual activity by the use of force or 
coercion; 

4. Section 800.04(5)(b); 

5. Section 800.04(5)(c)1. where the court finds molestation involving 
unclothed genitals or genital area; 

6. Section 800.04(5)c.2. where the court finds molestation involving 
unclothed genitals or genital area; 

7. Section 800.04(5)(d) where the court finds the use of force or coercion 
and unclothed genitals or genital area; 

8. Any attempt or conspiracy to commit such offense; or 

9. A violation of a similar law of another jurisdiction, 

must reregister each year during the month of the sexual offender’s birthday 
and every third month thereafter. 

Section 11. Paragraph (b) of subsection (13) of section 944.607, Florida 
Statutes, is amended to read: 

944.607 Notification to Department of Law Enforcement of information 
on sexual offenders.— 

(13) 

(b) However, a sexual offender who is required to register as a result of a 
conviction for: 

1. Section 787.01 or s. 787.02 where the victim is a minor and the offender 
is not the victim’s parent or guardian; 

2. Section 794.011, excluding s. 794.011(10); 

3. Section 800.04(4)(a)2. 800.04(4)(b) where the victim is under 12 years 
of age or where the court finds sexual activity by the use of force or coercion; 

4. Section 800.04(5)(b); 

5. Section 800.04(5)(c)1. where the court finds molestation involving 
unclothed genitals or genital area; 

6. Section 800.04(5)c.2. where the court finds molestation involving 
unclothed genitals or genital area; 

7. Section 800.04(5)(d) where the court finds the use of force or coercion 
and unclothed genitals or genital area; 

8. Any attempt or conspiracy to commit such offense; or 
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9. A violation of a similar law of another jurisdiction, 

must reregister each year during the month of the sexual offender’s birthday 
and every third month thereafter. 

Section 12. Paragraph (e) is added to subsection (4) of section 944.275, 
Florida Statutes, to read: 

944.275 Gain-time.— 

(4) 

(e) Notwithstanding subparagraph (b)3., for sentences imposed for 
offenses committed on or after October 1, 2014, the department may not 
grant incentive gain-time if the offense is a violation of s. 782.04(1)(a)2.c.; s. 
787.01(3)(a)2. or 3.; s. 787.02(3)(a)2. or 3.; s. 794.011, excluding s. 
794.011(10); s. 800.04; s. 825.1025; or s. 847.0135(5). 

Section 13. Subsections (13) and (14) are added to section 947.1405, 
Florida Statutes, to read: 

947.1405 Conditional release program.— 

(13) If a person who is transferred to the custody of the Department of 
Children and Families pursuant to part V of chapter 394 is subject to 
conditional release supervision, the period of conditional release supervision 
is tolled until such person is no longer in the custody of the Department of 
Children and Families. This subsection applies to all periods of conditional 
release supervision which begin on or after October 1, 2014, regardless of the 
date of the underlying offense. 

(14) Effective for a releasee whose crime was committed on or after 
October 1, 2014, in violation of chapter 794, s. 800.04, s. 827.071, s. 
847.0135(5), or s. 847.0145, in addition to any other provision of this section, 
the commission must impose a condition prohibiting the releasee from 
viewing, accessing, owning, or possessing any obscene, pornographic, or 
sexually stimulating visual or auditory material unless otherwise indicated 
in the treatment plan provided by a qualified practitioner in the sexual 
offender treatment program. Visual or auditory material includes, but is not 
limited to, telephone, electronic media, computer programs, and computer 
services. 

Section 14. Subsection (1) of section 948.012, Florida Statutes, is 
amended, and subsections (5) and (6) are added to that section, to read: 

948.012 Split sentence of probation or community control and imprison
ment.— 

(1) If Whenever punishment by imprisonment for a misdemeanor or a 
felony, except for a capital felony, is prescribed, the court, in its discretion, 
may, at the time of sentencing, impose a split sentence whereby the 
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defendant is to be placed on probation or, with respect to any such felony, into 
community control upon completion of any specified period of such sentence 
which may include a term of years or less. In such case, the court shall stay 
and withhold the imposition of the remainder of sentence imposed upon the 
defendant and direct that the defendant be placed upon probation or into 
community control after serving such period as may be imposed by the court. 
Except as provided in subsection (6), the period of probation or community 
control shall commence immediately upon the release of the defendant from 
incarceration, whether by parole or gain-time allowances. 

(5)(a) Effective for offenses committed on or after October 1, 2014, if the 
court imposes a term of years in accordance with s. 775.082 which is less than 
the maximum sentence for the offense, the court must impose a split sentence 
pursuant to subsection (1) for any person who is convicted of a violation of: 

1. Section 782.04(1)(a)2.c.; 

2. Section 787.01(3)(a)2. or 3.; 

3. Section 787.02(3)(a)2. or 3.; 

4. Section 794.011, excluding s. 794.011(10); 

5. Section 800.04; 

6. Section 825.1025; or 

7. Section 847.0135(5). 

(b) The probation or community control portion of the split sentence 
imposed by the court must extend for at least 2 years. However, if the term of 
years imposed by the court extends to within 2 years of the maximum 
sentence for the offense, the probation or community control portion of the 
split sentence must extend for the remainder of the maximum sentence. 

(6) If a defendant who has been sentenced to a split sentence pursuant to 
subsection (1) is transferred to the custody of the Department of Children 
and Families pursuant to part V of chapter 394, the period of probation or 
community control is tolled until such person is no longer in the custody of 
the Department of Children and Families. This subsection applies to all 
sentences of probation or community control which begin on or after October 
1, 2014, regardless of the date of the underlying offense. 

Section 15. Subsection (5) is added to section 948.30, Florida Statutes, to 
read: 

948.30 Additional terms and conditions of probation or community 
control for certain sex offenses.—Conditions imposed pursuant to this 
section do not require oral pronouncement at the time of sentencing and 
shall be considered standard conditions of probation or community control 
for offenders specified in this section. 

39
 
CODING: Words stricken are deletions; words underlined are additions.
 Appendix E – 93



Ch. 2014-4 LAWS OF FLORIDA Ch. 2014-4
 

(5) Effective for a probationer or community controllee whose crime was 
committed on or after October 1, 2014, and who is placed on probation or 
community control for a violation of chapter 794, s. 800.04, s. 827.071, s. 
847.0135(5), or s. 847.0145, in addition to all other conditions imposed, the 
court must impose a condition prohibiting the probationer or community 
controllee from viewing, accessing, owning, or possessing any obscene, 
pornographic, or sexually stimulating visual or auditory material unless 
otherwise indicated in the treatment plan provided by a qualified practi
tioner in the sexual offender treatment program. Visual or auditory material 
includes, but is not limited to, telephone, electronic media, computer 
programs, and computer services. 

Section 16. Section 948.31, Florida Statutes, is amended to read: 

948.31 Evaluation and treatment of sexual predators and offenders on 
probation or community control.—The court may shall require an evaluation 
by a qualified practitioner to determine the need of a probationer or 
community controllee for treatment. If the court determines that a need 
therefor is established by the evaluation process, the court shall require 
sexual offender treatment as a term or condition of probation or community 
control for any probationer or community controllee person who is required 
to register as a sexual predator under s. 775.21 or sexual offender under s. 
943.0435, s. 944.606, or s. 944.607 to undergo an evaluation, at the 
probationer or community controllee’s expense, by a qualified practitioner 
to determine whether such probationer or community controllee needs 
sexual offender treatment. If the qualified practitioner determines that 
sexual offender treatment is needed and recommends treatment, the 
probationer or community controllee must successfully complete and pay 
for the treatment. Such treatment must shall be required to be obtained from 
a qualified practitioner as defined in s. 948.001. Treatment may not be 
administered by a qualified practitioner who has been convicted or 
adjudicated delinquent of committing, or attempting, soliciting, or conspiring 
to commit, any offense that is listed in s. 943.0435(1)(a)1.a.(I). The court shall 
impose a restriction against contact with minors if sexual offender treatment 
is recommended. The evaluation and recommendations for treatment of the 
probationer or community controllee shall be provided to the court for review. 

Section 17. If any provision of this act or its application to any person or 
circumstance is held invalid, the invalidity does not affect other provisions or 
applications of this act which can be given effect without the invalid provision 
or application, and to this end the provisions of this act are severable. 

Section 18. This act shall take effect October 1, 2014. 

Approved by the Governor April 1, 2014. 

Filed in Office Secretary of State April 1, 2014. 
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From: H. Scott Fingerhut 

Sent: Monday, August 29, 2016 8:20 PM 

To: Heather Telfer (HTelfer@flabar.org) <HTelfer@flabar.org> 

Cc: 'fingerhut@fiu.edu' <fingerhut@fiu.edu> 

Subject: TFB/CPRC: Referral re: Discovery, the Definitions of "Witness" and 

"Statement," and the Continuing Obligation to Disclose Changes in Oral 

Testimony 

Heather, 

In Scipio v. State, 928 So. 2d 1138 (Fla. 2006), a sharply divided Florida 

Supreme Court reversed a first degree murder conviction and life sentence, 

remanding with instructions that a new trial be conducted due to the State’s 

material discovery violation and failure to demonstrate the harmlessness 

given the prejudice caused by that violation. 

This referral asks not that we address the Court’s harmless error analysis. 

Rather, this referral considers the deficiency in Rule 3.220 exposed in Scipio – 

and the Court’s call for an amendment thereto – regarding the discovery 

obligations in the wake of a change in witness testimony: Not testimony that 

constitutes a “statement” as currently defined in Rule 3.220(b)(1)(B), i.e., 

“written or recorded or summarized in any writing or recording,” but instead 

a change in statements taking the form of oral testimony of a witness, 

something that is not expressly accounted for in 3.220(b)(1)(B), but which is 

separately addressed -- albeit as applied only to defendants and co-defendants, 

not mere “witnesses” -- in 3.220(b)(1)(C)-(D). 

At issue in Scipio was a substantial change in testimony by a Medical 

Examiner’s Office investigator -- from deposition and a confirmatory pretrial 

conference favoring with defense counsel, to a subsequent pretrial conference 

with the prosecutor and ultimate new testimony at trial favoring the State. 

Four Court members, citing cases – not an express provision of our rule – and 

discussing public policy in favor of “full and fair” discovery and against “trial 

by ambush,” found that the State had indeed violated its continuing obligation 

under Rule 3.220(j) to disclose a material change in witness oral testimony. 

In dissent, three Justices determined that an unambiguous and plain reading 

of the rule provides there was no discovery violation; that the State is under a 
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continuing obligation to disclose only those “statements” expressly defined by 

rule; that the “spirit” of discovery cannot control what the rule actually 

requires; that the Scipio investigator did not qualify as an “additional 

witness” compelling disclosure; that the investigator’s deposition did even not 

qualify as a “statement” requiring updating; and that “[m]aybe the rules 

should be changed,” and “[p]erhaps we could develop a rule that would 

assuage these concerns, while also protecting defendants from the sort of 

surprise that occurred here.” Scipio v. State, 928 So. 2d 1138, 1159 (Cantero, 

J., dissenting). 

So that no trial court – and no party -- are faced with this dilemma again, I 

ask that a rule amendment be considered to close the door Scipio potentially 

leaves open. 

The subcommittee is encouraged to review all relevant authority, including 

the cases cited in Scipio. 

The subcommittee is also encouraged to review Washington v. State, 151 So. 3d 

544 (Fla. 1st DCA 2014) 

To close, the subcommittee should be prepared to report on, if not conclude, 

this referral at our October meeting. Should additional work or discussion be 

required, the subcommittee should then be prepared to submit its completed 

work in time for consideration by the full committee at our winter meeting. 

With thanks, 

Scott 
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From: Varinia Van Ness [mailto:varinia@vannesslawgroup.com]
 
Sent: Monday, October 17, 2016 5:24 PM
 
To: Fingerhut, H <hsfpa@aol.com>
 
Cc: Telfer, Heather <HTelfer@floridabar.org>
 
Subject: FW: Modification of Criminal Rules of Procedure--referral
 

Good afternoon Scott and Heather.
 
I got this email below from a local practitioner. I am sorry that I am not better 

versed about what to do with it, but I feel like this is a referral and I should pass it
 
along. If there is something else I need to do, I will be happy to do. 


I told the referring lawyer that I would forward to you. Please advise
 

Varinia Van Ness, Esq.
 
46 N. Washington Blvd. Suite 9
 
Sarasota, Fl 34236
 
phone: 941-362-3560
 
fax: 941-362-3632
 
varinia@vannesslawgroup.com
 
www.vannesslawgroup.com
 

From: cprattpa@aol.com [mailto:cprattpa@aol.com] 

Sent: Monday, October 17, 2016 3:58 PM 

To: varinia@vannesslawgroup.com 

Subject: Modification of Criminal Rules of Procedure 

Varinia: 

I would like you to consider a slight modification in the Florida Rules of 

Criminal Procedure. If you were to review 3.850 you would see that under section 

(c) Contents of Motion there is a laundry list of items that must be included in a 

Motion for Post Conviction Relief. Moreover there is a form at the rear of the 

Criminal Rules which, you would think, would have you include all of the 

requirements in filing a 3.850. 

But getting all of the requirements under (c) in the format provided in the form 

section of the rule will only get your motion stricken. 

All the way down at 3.850 (n) are the certifications required by the rule. If you 

would talk to Court Counsel, I bet you they would say more that 50% of all 

original 3.850's would have the certifications incorrect/omitted. Even lawyers do 

this incorrectly.... much less pro se litigants in prison. 
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All that needs to be done under 3.850 (c) is to add a numbered paragraph (8) 

which states: The motion shall also include the certifications required by 

subsection (n) in this rule. 

If you would like to discuss this with me, please don't hesitate to call. 

Thank you, 

Chris Pratt 

701 8th Avenue W. 

Palmetto, Florida 34221 

cprattpa@aol.com 

(941) 723-0224 
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From: cprattpa@aol.com [mailto:cprattpa@aol.com] 

Sent: Friday, January 06, 2017 4:37 PM
 
To: Telfer, Heather <HTelfer@floridabar.org>
 
Subject: 3.850 rule amendment
 

Ms. Telfer: 

Thank you for accepting my comment by e-mail. I am on my way to Las 
Vegas during your meeting. 

As I indicated in my e-mail to Ms. Van Ness I would like the committee to 
consider a slight modification to Florida Rule of Criminal Procedure 
3.850. If you were to review 3.850 you would see under subsection 
(c) Contents of Motion there is a lengthy list of items that must be included 
in a Motion for Post Conviction Relief. Additionally, in the forms section at 
the rear of the Florida Rules of Criminal Procedure there is a template 
Motion for use in Post Conviction Relief. Unfortunately, utilizing the 
template Motion and hitting every requirement under subsection (c) results 
in an Order striking the Motion. 

Down at 3.850 (n) are the certifications required by the Rule. The 
certifications required by 3.850 (n) are not mentioned in subsection (c) 
Contents of Motion nor are the certifications referenced anywhere on the 
template Motion. 

Significant numbers of Post Conviction Motions are stricken for failure to 
have the certifications required by 3.850 (n). 

Florida Rule Criminal Procedure 3.850 (c) should be amended to add a 
numbered paragraph 8 which should state something to the effect that: All 
motions filed under this Rule shall include the certifications required by 
subsection (n) in this Rule. 

This is a very common problem made by Pro-Se litigants and, 
occasionally, attorney's. I myself made the mistake of believing that if you 
followed the template Motion you couldn't go wrong. Some Judges are so 
evil that they strike the Motion but don't tell you what's wrong with the 
Motion. Any number of Pro-Se litigant families have called me in tears 
because they can't find the mistake, because they believe that they need 
only follow subsection (c) Contents of Motion and the template Motion in 
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the back of the Rules. This is not a rare or uncommon event, but rather 
almost an expectation. 

This is a very easy fix of a very common problem which can eliminate 
lots of wheel spinning by Pro-Se litigants and the Court system. 

Thank you, 

Chris Pratt 
701 8th Avenue W. 
Palmetto, Florida 34221 
cprattpa@aol.com 
(941) 723-0224 

Appendix E – 100

mailto:cprattpa@aol.com


 

  

 

   

 

  

  

    

   

      

    

 

      

     

  

  

 

 

 

  

 

 

 

  

 

-----Original Message-----

From: Kantor, Lacey E <lacey.kantor@myflfamilies.com> 

To: hsfpa <hsfpa@aol.com> 

Sent: Mon, Nov 14, 2016 2:26 pm 

Subject: Rule of Criminal Procedure Revision 

Hi Mr. Fingerhut. I am an Assistant General Counsel at the Florida Department of 

Children and Families and I work in the Substance Abuse and Mental Health 

program. During this past legislative session HB769 added an additional provision 

to s. 916.145 F.S. allowing for the dismissal of certain charges against a defendant 

that has been incompetent to proceed for 3 years, instead of the prior 5 

years. Although the statute was amended this past session the corresponding 

Criminal Rule 3.213(b) has not been amended to add in the provision for the 3 year 

dismissal. Is this something the committee will be handling? Or do I need to 

petition for it to the FLSC on my own? Your help would be greatly appreciated! 

Lacey Kantor 

Assistant General Counsel 

Office of the General Counsel 

13 Winewood Blvd., Bldg. 2, Rm. 204 

Tallahassee, FL 32399 

Office: (850) 413-6173 

Cell: (850) 566-9078 
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CHAPTER 2016-135
 

Committee Substitute for
 
Committee Substitute for House Bill No. 769
 

An act relating to mental health treatment; amending s. 916.107, F.S.; 
provides for continuation of psychotropic medication by forensic and civil 
facilities for individuals receiving such medication before admission; 
amending s. 916.13, F.S.; providing a timeframe within which competency 
hearings must be held; requiring that a defendant be transported for the 
hearing; amending s. 916.145, F.S.; revising the time for dismissal of 
certain charges for defendants who remain incompetent to proceed to trial; 
providing exceptions; amending s. 916.15, F.S.; providing a timeframe 
within which commitment hearings must be held; requiring that a 
defendant be transported for the hearing; providing an effective date. 

Be It Enacted by the Legislature of the State of Florida: 

Section 1. Paragraph (a) of subsection (3) of section 916.107, Florida 
Statutes, is amended to read: 

916.107 Rights of forensic clients.— 

(3) RIGHT TO EXPRESS AND INFORMED CONSENT.— 

(a) A forensic client shall be asked to give express and informed written 
consent for treatment. If a client refuses such treatment as is deemed 
necessary and essential by the client’s multidisciplinary treatment team for 
the appropriate care of the client, such treatment may be provided under the 
following circumstances: 

1. In an emergency situation in which there is immediate danger to the 
safety of the client or others, such treatment may be provided upon the 
written order of a physician for up to a period not to exceed 48 hours, 
excluding weekends and legal holidays. If, after the 48-hour period, the 
client has not given express and informed consent to the treatment initially 
refused, the administrator or designee of the civil or forensic facility shall, 
within 48 hours, excluding weekends and legal holidays, petition the 
committing court or the circuit court serving the county in which the facility 
is located, at the option of the facility administrator or designee, for an order 
authorizing the continued treatment of the client. In the interim, the need 
for treatment shall be reviewed every 48 hours and may be continued 
without the consent of the client upon the continued written order of a 
physician who has determined that the emergency situation continues to 
present a danger to the safety of the client or others. 

2. In a situation other than an emergency situation, the administrator or 
designee of the facility shall petition the court for an order authorizing 
necessary and essential treatment for the client. 
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a. If the client has been receiving psychotropic medication at the jail at 
the time of transfer to the forensic or civil facility and lacks the capacity to 
make an informed decision regarding mental health treatment at the time of 
admission, the admitting physician shall order continued administration of 
psychotropic medication if, in the clinical judgment of the physician, abrupt 
cessation of that psychotropic medication could pose a risk to the health or 
safety of the client while a court order to medicate is pursued. The 
administrator or designee of the forensic or civil facility shall, within 5 
days after a client’s admission, excluding weekends and legal holidays, 
petition the committing court or the circuit court serving the county in which 
the facility is located, at the option of the facility administrator or designee, 
for an order authorizing the continued treatment of a client with psycho-
tropic medication. The jail physician shall provide a current psychotropic 
medication order at the time of transfer to the forensic or civil facility or upon 
request of the admitting physician after the client is evaluated. 

b. The court order shall allow such treatment for up to a period not to 
exceed 90 days after following the date that of the entry of the order was 
entered. Unless the court is notified in writing that the client has provided 
express and informed written consent in writing or that the client has been 
discharged by the committing court, the administrator or designee of the 
facility shall, before the expiration of the initial 90-day order, petition the 
court for an order authorizing the continuation of treatment for an 
additional 90 days another 90-day period. This procedure shall be repeated 
until the client provides consent or is discharged by the committing court. 

3. At the hearing on the issue of whether the court should enter an order 
authorizing treatment for which a client was unable to or refused to give 
express and informed consent, the court shall determine by clear and 
convincing evidence that the client has mental illness, intellectual disability, 
or autism, that the treatment not consented to is essential to the care of the 
client, and that the treatment not consented to is not experimental and does 
not present an unreasonable risk of serious, hazardous, or irreversible side 
effects. In arriving at the substitute judgment decision, the court must 
consider at least the following factors: 

a. The client’s expressed preference regarding treatment; 

b. The probability of adverse side effects; 

c. The prognosis without treatment; and 

d. The prognosis with treatment. 

The hearing shall be as convenient to the client as may be consistent with 
orderly procedure and shall be conducted in physical settings not likely to be 
injurious to the client’s condition. The court may appoint a general or special 
magistrate to preside at the hearing. The client or the client’s guardian, and 
the representative, shall be provided with a copy of the petition and the date, 
time, and location of the hearing. The client has the right to have an attorney 
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represent him or her at the hearing, and, if the client is indigent, the court 
shall appoint the office of the public defender to represent the client at the 
hearing. The client may testify or not, as he or she chooses, and has the right 
to cross-examine witnesses and may present his or her own witnesses. 

Section 2. Subsection (2) of section 916.13, Florida Statutes, is amended 
to read: 

916.13 Involuntary commitment of defendant adjudicated incompetent. 

(2) A defendant who has been charged with a felony and who has been 
adjudicated incompetent to proceed due to mental illness, and who meets the 
criteria for involuntary commitment to the department under the provisions 
of this chapter, may be committed to the department, and the department 
shall retain and treat the defendant. 

(a) Within No later than 6 months after the date of admission and at the 
end of any period of extended commitment, or at any time the administrator 
or designee determines shall have determined that the defendant has 
regained competency to proceed or no longer meets the criteria for continued 
commitment, the administrator or designee shall file a report with the court 
pursuant to the applicable Florida Rules of Criminal Procedure. 

(b) A competency hearing shall be held within 30 days after the court 
receives notification that the defendant is competent to proceed or no longer 
meets the criteria for continued commitment. The defendant must be 
transported to the committing court’s jurisdiction for the hearing. 

Section 3. Section 916.145, Florida Statutes, is amended to read: 

(Substantial rewording of section. See 
s. 916.145, F.S., for present text.) 

916.145 Dismissal of charges.— 

(1) The charges against a defendant adjudicated incompetent to proceed 
due to mental illness shall be dismissed without prejudice to the state if the 
defendant remains incompetent to proceed for 5 continuous, uninterrupted 
years after such determination, unless the court in its order specifies its 
reasons for believing that the defendant will become competent to proceed 
within the foreseeable future and specifies the time within which the 
defendant is expected to become competent to proceed. The court may 
dismiss such charges at least 3 years after such determination, unless the 
charge is: 

(a) Arson; 

(b) Sexual battery; 

(c) Robbery; 
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(d) Kidnapping; 

(e) Aggravated child abuse; 

(f) Aggravated abuse of an elderly person or disabled adult; 

(g) Aggravated assault with a deadly weapon; 

(h) Murder; 

(i) Manslaughter; 

(j) Aggravated manslaughter of an elderly person or disabled adult; 

(k) Aggravated manslaughter of a child; 

(l) Unlawful throwing, projecting, placing, or discharging of a destruc-
tive device or bomb; 

(m) Armed burglary; 

(n) Aggravated battery; 

(o) Aggravated stalking; 

(p) A forcible felony as defined in s. 776.08 and not listed elsewhere in 
this subsection; 

(q) An offense where an element of the offense requires the possession, 
use, or discharge of a firearm; 

(r) An attempt to commit an offense listed in this subsection; 

(s) An offense allegedly committed by a defendant who has had a forcible 
or violent felony conviction within the 5 years immediately preceding the 
date of arrest for the nonviolent felony sought to be dismissed; 

(t) An offense allegedly committed by a defendant who, after having been 
found incompetent and placed under court supervision in a community-
based program, is formally charged by a state attorney or the Office of the 
Statewide Prosecutor with a new felony offense; or 

(u) An offense for which there is an identifiable victim and such victim 
has not consented to the dismissal. 

(2) This section does not prohibit the state from refiling dismissed 
charges if the defendant is declared to be competent to proceed in the future. 

Section 4. Subsection (5) is added to section 916.15, Florida Statutes, to 
read: 

916.15 Involuntary commitment of defendant adjudicated not guilty by 
reason of insanity.— 
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(5) The commitment hearing shall be held within 30 days after the court 
receives notification that the defendant no longer meets the criteria for 
continued commitment. The defendant must be transported to the commit-
ting court’s jurisdiction for the hearing. 

Section 5. This act shall take effect July 1, 2016. 

Approved by the Governor March 25, 2016. 

Filed in Office Secretary of State March 25, 2016. 
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From: H. Scott Fingerhut fingerh@fiu.edu 

Sent: Tuesday, August 30, 2016 11:58 PM 

To: Heather Telfer (HTelfer@flabar.org) 

Cc: fingerhut@fiu.edu 

Subject: TFB/CPRC: Referral 

Heather, 

The lone provision for ex parte proceedings in our discovery rule is 

3.220(m)(2), which deals with the limited matter of defense requests to depose 

a Category B witness. 

At present, our rules do not provide generally for the state or defense to seek 

ex parte relief in the trial court for any reason, no matter how important.  

Nor do our rules contain specific provisions -- or procedures -- for ex parte 

discovery in the following instances:  (1) Defense requests for investigative 

subpoenas duces tecum, whether the defendant is indigent or represented by 

private counsel; or (2) an indigent defendant’s request for investigative due 

process costs (for example, to retain an expert). 

In the first instance, the State is given the tactical advantage of not having to 

reveal its strategies or intentions due to a statutory grant of investigative 

subpoena power, applicable pre- as well as post-indictment, under Florida 

Statute s. 27.04.  The defense is permitted no such investigative duces tecum 

authority, see Heath v. Becktell, 327 So. 2d 3 (Fla. 1976), except in depositions, 

authority granted only last year, at that.  See In re Amendments to Florida 

Rules of Criminal Procedure, 177 So. 3d 567 (Fla. 2015) (amending Rule 

3.220(h)(1) to provide that “the issuance of a subpoena for deposition by an 

attorney of record … shall be the same as that provided in Florida Rules of 

Civil Procedure and section 48.031, Florida Statutes,” deleting the phrase 

“except a subpoena duces tecum” to remove the distinction between criminal 

and civil discovery rules with respect to procedure to taking depositions).   

In the second instance, an indigent defendant -- whether indigent outright 

(and represented by the Public Defender or Regional Counsel) or indigent 

solely for costs (and represented by privately retained counsel or counsel 

representing the accused pro bono) – is at a severe disadvantage as compared 

to moneyed defendants and prosecution alike, both of which are able to 

prepare their cases without being forced to reveal, at least until the rules 

require, what case theories and strategies they might pursue. 
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Accordingly, my request is that we explore these seeming inequities and 

consider whether ex parte provisions may be properly infused into our 

discovery rules, and if so, what procedures, if any, must we specify. 

In making this referral, I ask that the subcommittee consider, among other 

relevant authority it may uncover, Ake v. Oklahoma, 470 U.S. 68 (1985), and 

its progeny; the role to be played by our clerks of court and the matter of 

efiling; the public interest in disclosure and Florida’s “secret docket” 

litigation, see In re Amendments to Florida Rule of Judicial Administration 

2.420 – Sealing of Court Records & Dockets, 954 So. 2d 16 (Fla. 2007), and In 

re Amendments to Florida Rules of Judicial Administration 2.420 & the Florida 

Rules of Appellate Procedure, 31 So. 3d 756 (Fla. 2010); and, the due process 

cost funding role played by the Justice Administrative Commission (including 

whether it may be proper (or necessary) to permit the Commission to weigh in 

on a defendant’s ex parte request for costs, but not the prosecuting authority). 

In addition, I encourage the subcommittee survey ex parte discovery practices 

in- and outside Florida, including local practices, whether formalized by 

administrative order or conducted purely as a matter of custom.  

The subcommittee should be prepared to report on this referral at our 

October meeting.  Should additional work or discussion be required, as is 

likely, the subcommittee should then be prepared to submit its completed 

work in time for consideration by the full committee at our winter meeting. 

With thanks, 

Scott 
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COMMENT ON CRIMINAL PROCEDURE RULES COMMITTEE REGULAR-CYCLE 

PROPOSED AMENDMENTS 

 

From: Bart Schneider [mailto:schneidb@flcourts.org]  

Sent: Wednesday, July 19, 2017 11:11 AM 

To: Telfer, Heather <HTelfer@floridabar.org> 

Subject: RE:  

 

Thanks! Looks like a lot of work went into this document. Congratulations!! 

 

I have one easy-to-change suggestion.  

 

3.986(f) is the form for “order of community control.” However, it says: 

 

GENERAL CONDITIONS: [List the general conditions of probation pursuant to 

section 948.03, Florida Statutes.]  

 

SPECIAL CONDITIONS: [List the special conditions of probation as orally 

pronounced and authorized by law.] 

 

This is not correct because it is general and special conditions of community 

control that are being ordered, not probation. I would change to: 

 

GENERAL CONDITIONS: [List the general conditions of probation community 

control pursuant to section 948.03948.101, Florida Statutes.]  

 

SPECIAL CONDITIONS: [List the special conditions of probation community 

control as orally pronounced and authorized by law.] 

 

Bart  

 

 

948.03 Terms and conditions of probation.— 

(1) The court shall determine the terms and conditions of probation. Conditions 

specified in this section do not require oral pronouncement at the time of 

sentencing and may be considered standard conditions of probation. These 

conditions may include among them the following, that the probationer or offender 

in community control shall: 

(a) Report to the probation and parole supervisors as directed. 

Appendix F – 1



(b) Permit such supervisors to visit him or her at his or her home or elsewhere. 

(c) Work faithfully at suitable employment insofar as may be possible. 

(d) Remain within a specified place. 

(e) Live without violating any law. A conviction in a court of law is not 

necessary for such a violation of law to constitute a violation of probation, 

community control, or any other form of court-ordered supervision. 

(f) Make reparation or restitution to the aggrieved party for the damage or loss 

caused by his or her offense in an amount to be determined by the court. The court 

shall make such reparation or restitution a condition of probation, unless it 

determines that clear and compelling reasons exist to the contrary. If the court does 

not order restitution, or orders restitution of only a portion of the damages, as 

provided in s. 775.089, it shall state on the record in detail the reasons therefor. 

(g) Effective July 1, 1994, and applicable for offenses committed on or after that 

date, make payment of the debt due and owing to a county or municipal detention 

facility under s. 951.032 for medical care, treatment, hospitalization, or 

transportation received by the felony probationer while in that detention facility. 

The court, in determining whether to order such repayment and the amount of the 

repayment, shall consider the amount of the debt, whether there was any fault of 

the institution for the medical expenses incurred, the financial resources of the 

felony probationer, the present and potential future financial needs and earning 

ability of the probationer, and dependents, and other appropriate factors. 

(h) Support his or her legal dependents to the best of his or her ability. 

(i) Make payment of the debt due and owing to the state under s. 960.17, subject 

to modification based on change of circumstances. 

(j) Pay any application fee assessed under s. 27.52(1)(b) and attorney’s fees and 

costs assessed under s. 938.29, subject to modification based on change of 

circumstances. 

(k) Not associate with persons engaged in criminal activities. 

(l)1. Submit to random testing as directed by the correctional probation officer or 

the professional staff of the treatment center where he or she is receiving treatment 

to determine the presence or use of alcohol or controlled substances. 

2. If the offense was a controlled substance violation and the period of probation 

immediately follows a period of incarceration in the state correction system, the 

conditions shall include a requirement that the offender submit to random 

substance abuse testing intermittently throughout the term of supervision, upon the 

direction of the correctional probation officer as defined in s. 943.10(3). 

(m) Be prohibited from possessing, carrying, or owning any: 

1. Firearm. 

2. Weapon without first procuring the consent of the correctional probation 

officer. 

Appendix F – 2



(n) Be prohibited from using intoxicants to excess or possessing any drugs or 

narcotics unless prescribed by a physician, an advanced registered nurse 

practitioner, or a physician assistant. The probationer or community controllee may 

not knowingly visit places where intoxicants, drugs, or other dangerous substances 

are unlawfully sold, dispensed, or used. 

(o) Submit to the drawing of blood or other biological specimens as prescribed in 

ss. 943.325 and 948.014, and reimburse the appropriate agency for the costs of 

drawing and transmitting the blood or other biological specimens to the 

Department of Law Enforcement. 

(p) Submit to the taking of a digitized photograph by the department as a part of 

the offender’s records. This photograph may be displayed on the department’s 

public website while the offender is under court-ordered supervision. However, the 

department may not display the photograph on the website if the offender is only 

on pretrial intervention supervision or if the offender’s identity is exempt from 

disclosure due to an exemption from the requirements of s. 119.07. 

(2) The enumeration of specific kinds of terms and conditions shall not prevent 

the court from adding thereto such other or others as it considers proper. However, 

the sentencing court may only impose a condition of supervision allowing an 

offender convicted of s. 794.011, s. 800.04, s. 827.071, s. 847.0135(5), or s. 

847.0145, to reside in another state, if the order stipulates that it is contingent upon 

the approval of the receiving state interstate compact authority. The court may 

rescind or modify at any time the terms and conditions theretofore imposed by it 

upon the probationer. However, if the court withholds adjudication of guilt or 

imposes a period of incarceration as a condition of probation, the period shall not 

exceed 364 days, and incarceration shall be restricted to either a county facility, a 

probation and restitution center under the jurisdiction of the Department of 

Corrections, a probation program drug punishment phase I secure residential 

treatment institution, or a community residential facility owned or operated by any 

entity providing such services. 

History.—s. 23, ch. 20519, 1941; s. 5, ch. 77-452; s. 1, ch. 81-198; s. 3, ch. 83-75; 

s. 16, ch. 83-131; s. 192, ch. 83-216; s. 3, ch. 83-256; s. 8, ch. 84-363; s. 15, ch. 

85-288; s. 5, ch. 87-211; s. 11, ch. 88-96; ss. 70, 71, ch. 88-122; s. 37, ch. 89-526; 

s. 10, ch. 90-287; ss. 8, 17, ch. 90-337; s. 11, ch. 91-225; s. 4, ch. 91-280; s. 23, ch. 

92-310; s. 10, ch. 93-37; s. 15, ch. 93-227; s. 1, ch. 94-294; s. 1, ch. 95-189; ss. 53, 

59, ch. 95-283; s. 1, ch. 96-170; s. 4, ch. 96-232; s. 54, ch. 96-312; s. 6, ch. 96-409; 

s. 22, ch. 97-78; s. 1877, ch. 97-102; s. 11, ch. 97-107; s. 27, ch. 97-234; s. 44, ch. 

97-271; s. 3, ch. 97-308; s. 14, ch. 98-81; s. 15, ch. 98-251; s. 122, ch. 99-3; s. 13, 

ch. 99-201; s. 3, ch. 2000-246; s. 6, ch. 2001-50; s. 1045, ch. 2002-387; s. 1, ch. 

2003-18; s. 1, ch. 2003-63; s. 136, ch. 2003-402; ss. 14, 15, 16, 17, 18, 19, 20, 21, 
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22, 23, 24, 25, ch. 2004-373; s. 116, ch. 2006-1; s. 28, ch. 2008-172; s. 18, ch. 

2010-64; s. 19, ch. 2016-224. 

 

 

 

948.101 Terms and conditions of community control.— 

(1) The court shall determine the terms and conditions of community control. 

Conditions specified in this subsection do not require oral pronouncement at the 

time of sentencing and may be considered standard conditions of community 

control. The court shall require intensive supervision and surveillance for an 

offender placed into community control, which may include, but is not limited to: 

(a) Specified contact with the parole and probation officer. 

(b) Confinement to an agreed-upon residence during hours away from 

employment and public service activities. 

(c) Mandatory public service. 

(d) Supervision by the Department of Corrections by means of an electronic 

monitoring device or system. 

(e) The standard conditions of probation set forth in s. 948.03. 

(2) The enumeration of specific kinds of terms and conditions does not prevent 

the court from adding any other terms or conditions that the court considers proper. 

However, the sentencing court may only impose a condition of supervision 

allowing an offender convicted of s. 794.011, s. 800.04, s. 827.071, s. 847.0135(5), 

or s. 847.0145 to reside in another state if the order stipulates that it is contingent 

upon the approval of the receiving state interstate compact authority. The court 

may rescind or modify at any time the terms and conditions theretofore imposed by 

it upon the offender in community control. However, if the court withholds 

adjudication of guilt or imposes a period of incarceration as a condition of 

community control, the period may not exceed 364 days, and incarceration shall be 

restricted to a county facility, a probation and restitution center under the 

jurisdiction of the Department of Corrections, a probation program drug 

punishment phase I secure residential treatment institution, or a community 

residential facility owned or operated by any entity providing such services. 

History.—s. 16, ch. 83-131; s. 5, ch. 87-211; s. 37, ch. 89-526; s. 4, ch. 91-280; ss. 

14, 15, ch. 93-227; s. 17, ch. 96-322; ss. 11, 15, ch. 2004-373; s. 30, ch. 2008-172; 

s. 20, ch. 2010-64; s. 13, ch. 2010-113; s. 30, ch. 2016-224. 

Note.—Subsection (1) former s. 948.03(2); subsection (3) former s. 948.01(14). 
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STATE OF FLORIDA 

Office of Circuit Judge 

301-F Leon County Courthouse
Tallahassee, Florida 32301

(850) 606-4320; FAX (850) 606-4437

JAMES C. HANKINSON 
Circuit Judge 

Second Judicial Circuit 

July 20, 2017 

Judge Jon Berkley Morgan, Chair 

Criminal Procedure Rules Committee 

State of Florida 

2 Courthouse Sq., Rm 6420 

Kissimmee, FL 34741-5487 

ctjujm2!(l)ocnjcc.org 


Dear Committee Members: 


I am writing in opposition to the proposal for rule 3.11 l(f). My understanding is that the rule 

would read as follows: 


(t) Motion for Defense Related Costs for Indigent Defendants. 

(1) Any defendant who has been found by the court to be indigent for costs, and is not 
represented by the office of the public defender, office of the regional conflict counsel, or 
the office of capital collateral regional counsel, may file a motion for funds for the 
appointment of an investigator, expert, or any other services necessary for an adequate 
defense. 

(2) The defendant may file such motion ex parte and under seal pursuant to Florida Rule 
of Judicial Administration 2.420 with notice and service on the Justice Administration 
Commission. 

(3) Any hearing on defense related costs shall be ex parte with only the defendant and 
Justice Administration Commission present. The trial court shall determine reasonable 
compensation for the requested service. The court may, in the interest ofjustice, and on a 
finding that timely procurement of necessary services could not await prior authorization, 
ratify such service after they have been obtained. 

My objections are as follows: 

1) As a practical matter, the Justice Administration Commission (JAC) does not generally attend 
hearings or file objections. In fact, the JAC has been given the impossible task of making an 
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intelligent response on far too many criminal cases statewide. It is impossible for the JAC to 
know when an expenditure is warranted as an appropriate due process cost under Ake . 
Therefore, they do not object that a request is not a proper due process expenditure. Generally, 
the only objections JAC files are whether the numbers add up correctly, whether the hourly rate 
is acceptable, whether a statutory cap has been exceeded and whether someone has signed a 
contract with the JAC. For JAC to contest whether a particular cost was warranted in a given 
case, they would need to consult with the prosecutor. However, the implication of the proposed 
rule is that the JAC would not be allowed to tell the prosecutor about the defense request. We 
therefore would have two state lawyers that by implication are not allowed to consult, which not 
only creates a peculiar situation, but also puts the judge in a difficult position. Without a 
meaningful adversarial testing, either the judge must rubber stamp the request or put the court in 
an adversarial position with the movant. Rarely is the state attorney or JAC going to object or 
attend a hearing, but if the application and hearing is not ex parte, at least the judge has the 
option to ask for help. 

2) I do not think it necessarily implicates attorney/client or work product privileges to notify the 
other side that consultation with a particular kind of expert is being sought. If the justification 
needs to be done ex parte in a particular case, that can be dealt with on a case-by-case basis. 

3) If the judge does not handle the issue correctly (e.g. refuses to pay for a necessary expert), a 
subsequent conviction may be reversed. Thus it is not correct to say that the state' s only interest 
is financial and that the state's interest is protected by the presence of the JAC, who is not 
generally present anyway. 

4) I understand that an ex parte hearing might be appropriate on occasion. But there should be 
notice and an opportunity to be heard by the prosecution on that issue before an ex parte hearing 
is automatically held. 

5) Finally and most importantly, there is a case pending at the Florida Supreme Court, U 'dreka 
Andrews v. State, SC17-1034, in which jurisdiction was granted based on the following certified 
question of great public importance: 

WHETHER AN INDIGENT DEFENDANT WHO IS REPRESENTED BY PRIVATE 
COUNSEL PRO BONO IS ENTITLED TO FILE MOTIONS PERTAINING TO THE 
APPOINTMENT AND COSTS OF EXPERTS, MITIGATION SPECIALISTS, AND 
INVESTIGATORS EX PARTE AND UNDER SEAL, WITH SERVICE TO THE JUSTICE 
ADMINISTRATIVE COMMISSION AND NOTICE TO THE STATE ATTORNEY'S OFFICE, 
AND TO HA VE ANY HEARING ON SUCH MOTIONS EX PARTE, WITH ONLY THE 
DEFENDANT AND THE COMMISSION PRESENT. 

The First District Court of Appeal denied a petition for writ of certiorari testing the trial court's 
denial ofa motion very similar to what is being proposed for approval under this amendment. 
U"Dreka Andre·ws v. State ofFlorida, 218 So. 3d 466 (Fla. 1st DCA May 2, 2017). In light of 
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the Andrews case, the rules committee should hold its 3.11 l(f) proposal in abeyance until the 
Florida Supreme Court issues an opinion. 

Sincerely, 

James C. Hankinson 
Circuit Judge 
Second Judicial Circuit 

Copy: 

Heather Telfer, Bar Staff 
The Florida Bar-Attorney Liaison-Rules 
651 E Jefferson St. 
Tallahassee, FL 32399-6584 
htelfer@floridabar.org 
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1 
 

         August 11, 2017 

Criminal Procedure Rules Committee 

c/o Judge Jon Morgan, Chair 

and Heather Telfer, Bar Staff Liaison 

 

Dear Committee Members: 

 The Florida Public Defender Association, Inc. (FPDA) respectfully offers 

the following comments on the proposed regular-cycle 2018 amendments to the 

Florida Rules of Criminal Procedure published in the July 15, 2017, edition of The 

Florida Bar News.  The FPDA consists of nineteen elected public defenders, 

hundreds of assistant public defenders, and support staff. As appointed counsel for 

indigent criminal defendants in hundreds of prosecutions every year, FPDA 

members have the experience and perspective to assist the Committee and Court in 

its ongoing task of ensuring that the rules adequately reflect statutory and 

decisional law while promoting both efficiency and fairness.  

The FPDA appreciates the hard work by the members of the Committee. The 

FPDA agrees with the vast majority of the proposals.  The FPDA’s opposition to 

two of the proposals should not eclipse its gratitude for the time and energy 

devoted to this task by each of the Committee’s members.  

 

Rule 3.130(b)(2) 
 The FPDA opposes the proposal to have the first-appearance judge confirm 

that defendants who view a video on their rights to silence, to counsel, and to be in 

communication with others “had an opportunity to view and understand the rights 

explained in the video recording.” The FPDA does not oppose the use of a video, 

but is concerned that incorporating the video into the first appearance rule will 

result in “cattle call” questions and answers which discourage personal interaction 

between the defendant and judge on comprehension of these rights. 

 In two decisions over the past sixteen years, the Florida Supreme Court has 

favored greater rather than lesser personal interaction between judges and 

defendants at first appearance.  In Amendment to Florida Rule of Juvenile 

Procedure 8.100(A), 196 So. 2d 470 (Fla. 2001), the Court rejected a rule 

authorizing video first appearances in juvenile delinquency prosecutions. Terming 

the procedure “robotic” and “mechanical,” the Court lamented the lack of 

comprehension of the process by juveniles and the impediments to interaction 

between public defenders and defendants.  Id. at 473.  In Amendments to Florida 

Rule of Criminal Procedure 3.130, 11 So. 3d 341 (Fla. 2009), the Court required 

the presence of a public defender (or assistant) at all first appearances.  The Court 
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concluded that the requirement “recognizes the important role that counsel play in 

criminal proceedings.”  Id. at 342. 

 Compared with these decisions, the proposed amendment to rule 3.130(b) is 

a step backward.  It would permit a judge to ask defendants, en masse, whether 

they understood the rights explained in the video without identifying those rights. 

Dissenting replies or mere silence are unlikely to yield follow-up inquiry, 

particular in more urban settings with large first-appearance dockets. In contrast, 

during a personal colloquy in which each right is identified, the judge can help an 

accused comprehend each right and answer any questions thereon. The defendant’s 

responses during the personal interaction may draw the participation of the public 

defender, who can assist in explaining the rights and take note cognitive concerns 

such as possible incompetence, mental retardation, or insanity to be followed up 

during subsequent representation.  

 Although a video may help defendants understand their rule 3.130(b)(1) 

rights, it should not substitute for a personal explanation and inquiry from the 

judge. The FPDA is concerned that in formally bringing the use of the video into 

the rule, the proposal will chill these interactions. For this reason, the FPDA 

opposes the proposed amendment to rule 3.130(b)(2). 

 

Rule 3.172(c)(7) 

 The FPDA opposes the amendment to rule 3.172(c)(7) that would require 

credit for time served to be included in all plea agreements and inform the 

defendants they waive credit not included within the agreement. The FPDA 

recognizes that the proposal grows out of a referral from the Florida Supreme 

Court, as noted in Johnson v. State, 60 So. 3d 1045, 1053 (Fla. 2011) (Pariente, J., 

concurring).  Although the effort to resolve all issues of credit at the time of the 

plea is laudable, unintended consequences may include impairment of plea 

bargaining, uninformed waivers, conflict with precedent, and a net increase in 

judicial labor.  

 Unless bargained away in a plea, a defendant  is entitled to all credit for time 

spent in county jail before sentence.  § 921.161(1), Fla. Stat; Hagan v. State, 25 

So.3d 639, 640 (Fla. 1st DCA 2009); Maldonado v. State, 145 So. 3d 913, 915 

(Fla. 4th DCA 2014).  Johnson eliminated rule 3.800(a) as a mechanism to 

vindicate this right, but rules 3.800(b) and 3.801 remain available, even when an 

evidentiary hearing is necessary to resolve the claim. Maldonado; Ross v. State, 

2017 WL 30800333 (Fla. 2st DCA 2017).  Credit can come from myriad sources:  

time served as part of a split sentence before a defendant is placed  on probation he 

or she later violates; incarceration on multiple pending counts, jail time spent in 

different jurisdictions on a warrant or detainer. Some types of credit are a matter of 

entitlement; others, such as credit for time served in another state before 
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extradition and on consecutive sentences, are within the trial court’s discretion.  

See Canete v. Florida Dept. of Corr., 967 So. 2d 412, 416 (Fla. 1st DCA 2007)  

(specifying that presentence jail credit on each of several consecutive sentences is 

permissible); Garnett v. State, 957 So.2d 32, 33 (Fla. 2d DCA 2007) (stating that 

out-of-state jail credit for time spent on fugitive warrant is an issue that is within 

inherent discretion of sentencing court).  

When a prosecution is resolved by negotiated plea, the proposal would 

foreclose all jail credit not specified in the plea agreement.  Far more criminal 

prosecutions are resolved by guilty pleas than by convictions at trial.  See Michael 

Tonry, Prosecutors and Politics in Comparative Perspective, 41 Crime and Just. 1 

(2012) (noting that “95 percent or more of convictions result from plea bargains”);   

Albert W. Alschuler, A Nearly Perfect System for Convicting the Innocent, 79 

Alb. L. Rev. 919, 930 (2016) (noting that “more than 90 percent of all felony 

convictions follow guilty pleas”); see also Florida Office of the State Courts 

Administrator, Fiscal Year 2015-16 Statistical Reference Guide 3-20 (available at 

http://www.flcourts.org/core/fileparse.php/541/urlt/Chapter-3_Circuit-

Criminal.pdf).  Plea bargaining is often a fast-paced process in which credit for 

time served is often uncontested, with the few disputes that occur left for the 

sentencing judge to resolve.  

 Imposition of a waiver of any credit for time served not specified in a plea 

agreement makes a bargaining chip of what has been either an uncontested matter 

of right under section 921.161(1) or an issue falling outside plea negotiations. An 

assistant state attorney may insist on zero credit for time served as part of a plea 

bargain with a defendant who would receive the credit following an open plea or 

guilty verdict. By creating a waiver of all credit not included in the plea agreement 

and  putting credit “in play” in every plea negotiation, the proposal will throw sand 

in the gears of a mechanism that is essential to the operation of the criminal justice 

system.  

In addition to impairment of plea bargaining, the burden of the proposal will 

fall most heavily on the poor and minorities, who spend more time in jail on 

pending charges because they have fewer resources to post bond. The waiver of all 

credit not specified in a plea agreement places yet another sentencing burden on a 

population that already bears the brunt of bias in criminal sentencing. These 

individuals are disproportionately African-American. See Bias on the Bench, 

Sarasota Herald-Tribune (available at http://projects.heraldtribune.com/bias/#3).  

As noted in the Twelfth Circuit’s response to the Herald-Tribune series, “No one 

can look at the criminal justice system in Florida, even nationwide, and credibly 

dispute that the African-American population is disproportionately overrepresented 

in our jails and prisons.”  The 12th Judicial Circuit Court of Florida’s Final Official 

Response to the Sarasota Herald-Tribune’s Series of Articles Title “Bias on the 
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Bench” (available at 

http://www.jud12.flcourts.org/Home/Public/12thCircuitFinalResponse.aspx).  The 

12th Circuit points to the parties in plea negotiations, not judges exercising 

sentencing discretion, as the source of these disparate outcomes. Response at 6-7. 

The Committee’s proposal will compound the racial disparity by adding to the 

prosecutor’s already awesome power in a system driven so heavily by guilty pleas. 

As noted in the 12th Circuit’s response, “The defendant must decide to take the 

sentence offered by the state attorney or go to trial and face a jury.  The judge’s job 

is not to second-guess the motivations that led to the plea…” Response at 6-7.  

Inevitably, the proposal will result in fewer of the state’s offers including credit for 

time served.  The time spent in jail by those who lack the resources to bond out and 

then accept a “no credit” plea will have amounted to nothing.  

 Further, the proposal conflicts with precedent establishing the requirements 

for a valid waiver. In Johnson, Justice Pariente stated that “in the future all plea 

agreements and colloquies [should] specifically address the issue of credit of time 

served and contain an explicit waiver.” 60 So. 3d at 1053.  But like the right to an 

attorney or trial by jury, a defendant cannot validly waive credit to which he does 

not know he is entitled. “Waiver is the voluntary and intentional relinquishment of 

a known right, or conduct which implies the voluntary and intentional 

relinquishment of a known right.”  Major League Baseball v. Morsani, 790 So. 2d 

1071, 1077 n.12 (Fla. 2001); Williams v. State, 932 So.2d 1233, 1237 (Fla. 1st 

DCA 2006).  “[A] waiver of jail time credit must be specific, voluntary, and clear 

from the face of the record.” Maldonado, 145 So. 3d at 915.  Experience shows 

that despite the parties’ best efforts, entitlement to presentence time served will 

sometimes be ascertained not only after the plea but also after sentence is imposed. 

Reflecting this experience, rule 3.700(c) specifies that pronouncement of sentence 

should include, “if available at the time of sentencing, the amount of jail time 

credit the defendant is to receive.” (Emphasis supplied.)  

 As noted above, rules 3.800(b) and 3.801 provide procedural mechanisms to 

timely vindicate the entitlement to jail credit.  See In re Amendments to Fla. R. of 

Crim. P., 204 So.3d 944, 944–45 (Fla. 2016) (explaining that the 2016 

amendments to rules 3.800 and 3.801 “make clear that jail credit matters can be 

litigated in either a motion filed under rule 3.800(b) while a defendant's direct 

appeal is pending, or in a motion filed under rule 3.801 after a defendant's sentence 

has become final”)  Rule 3.801(d)(5) reflects the recognition that a valid waiver 

must specify “the number of days waived.” A provision specifying only that credit 

not agreed to is waived falls short of this requirement.   

 Should the proposal be adopted, the waiver of credit not included in the plea 

agreement will preclude relief under rules 3.800(b) and 3.801. Johnson already 

forecloses relief via rule 3.800(a). 60 So. 3d at 1052. Left no other procedural 
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device, defendants having the waiver forced upon them by the proposed rule 3.172 

amendment will turn to motions to withdraw plea under rules 3.710(l) and 3.850.  

Cf. Wolter v. State, 2107 WL 2131479 (Fla. 4th DCA 2017) (affirming denial of 

rule 3.801 motion because waiver of jail credit was “specific, voluntary, and clear 

from the face of the record,” without prejudice to challenge voluntariness of plea 

via rule 3.850).  The judicial effort necessary to resolve these motions—including 

hearings on ineffective counsel claims in many instances—will greatly exceed the 

savings in judicial labor from adoption of the proposed amendment to rule 

3.172(c)(7). 

 Next, it is unclear whether the waiver would extend to time served before 

violation of probation.  For offenses committed after January 1, 1994, the 

sentencing form in rule 3.986 contemplates that the Department of Corrections 

(DOC) will calculate and apply credit for time previously served in state prison on 

a split sentence.  Is this credit waived if not specified in the plea agreement?  If 

time was previously served in county jail on a split sentence, is that time waived if 

not specified?  The rule proposal leaves these questions unaddressed. If the 

Committee adheres to the proposal, it should consider adding a note specifying that 

rule 3.172(c)(7) as revised applies only to the time most recently served and not to 

jail time served before placement on probation or community control; and that the 

clerks of court should adhere to the specification in form rule 3.986 that DOC shall 

apply original jail time credit after violation of probation or community control. 

 Because this proposal will impair plea bargaining, violates the requirement 

for a valid waiver, and is contrary to rules 3.800(b) and 3.801, the FPDA opposes 

its adoption.”  Although encouraging a statement of specific credit in a plea 

colloquy is a worthy objective, it should not foreclose either a judge’s resolution of 

jail credit issues at sentencing or subsequent proceedings under rule 3.800(b) or 

3.801 to vindicate a defendant’s entitlement to jail credit.  In the alternative to the 

proposal as currently phrased, the following language could be added to rule 

3.172(c)(7): 

Rule 3.172 

… 

(c) Determination of Voluntariness. Except when 

a defendant is not  present for a plea pursuant to the 

provisions of rule 3.180(d), the trial judge must,  

when determining voluntariness, place the defendant 

under oath, address the defendant personally and 

determine on the record that he or she understands: 

 … 

 (7) Terms of plea agreement.  The complete 

terms of any plea agreement, including specifically all 
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obligations the defendant will incur as a result and any 

credit for time served included in the agreement. If not 

addressed in the plea agreement, entitlement to specific 

credit for time served shall be determined by the court. 

 

In removing the mandatory waiver of jail credit not specified from the 

proposal, this alternative will encourage parties to resolve credit issues in the 

plea, while leaving unresolved issues to the sentencing judge and enabling 

defendants to continue to seek credit to which they later discover they are 

entitled.  

 However, if after consideration of these comments the Committee still 

wishes to strengthen the incentive to address credit issues in the plea by including a 

waiver in the proposal, it should also authorize agreements that defer time-served 

determinations to the court: 

(7) Terms of plea agreement.  The complete terms of 

any plea agreement, including specifically all obligations 

the defendant will incur as a result, a specific amount of 

credit for time previously served, and a clear explanation 

that any credit for time served not included in the plea 

agreement or left by the agreement to the determination 

of the court would be waived. If not addressed in the plea 

agreement, entitlement to specific credit for time served 

shall be determined by the court.  

 

The latter proposal will reduce the burden of time-served claims on the criminal 

justice system when raised under rules 3.800(b) and 3.801 without holding plea 

bargains hostage to disputes over the credit.  
 

Respectfully submitted on behalf of the 

Florida Public Defender Association, 

 

/s/ Blaise Trettis 
Blaise Trettis 

Public Defender 

Eighteenth Judicial Circuit 

Fla. Bar # 748099 

2725 Judge Fran Jamieson Way, Bldg. E 

Viera, FL 32940 

btrettis@pd18.net               
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/s/ Glen P. Gifford               
Glen P. Gifford  

Appellate Division Chief  

Office of the Public Defender, 

Second Judicial Circuit  

Florida Bar # 0664261 

301 S. Monroe St., Suite 401 

Tallahassee, FL 32301 

glen.gifford@flpd2.com 
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The Florida Bar 

Criminal Procedure Rules Committee 

 

Meeting, June 27, 2014 

Sun Ballroom I, Gaylord Palms Resort and Convention Center 

Kissimmee, Florida 

 

Minutes 

 

In attendance: Melanie Casper, Chair; Randolph Braccialarghe, Vice Chair; Brian Fernandes, 

Vice Chair; Hon. Samantha Ward, Vice Chair; Hon. Wendy Berger; Mark Caliel; Meredith 

Charbula; Anna Palmer Darkes; Carol Dittmar; Leonard Feuer; H. Scott Fingerhut; David 

Gillespie; Christine Guard; Jill Hampton; Hon. Ron Higbee; Hon. Ilona Holmes; Hon. Dawn 

Hudson; Abe Laeser; Fariba Komeily; Mara Marzano; Michal McCrossen; Rayfield McGhee, Jr.; 

Michael Metz; Eugene Nichols; Hon. Maria Ortiz; Pamela Presnell; David Thompson; Michael 

Weinstein; Angel Colonneso, Clerk Liaison; Susan Woolf, Clerk Liaison; Heather Telfer, Bar 

Liaison. 

 

Guests: Sheila Loizos; Judge Olga Gonzalez-Levine; Roseanne Eckert; Rhonda Peoples-Waters. 

 

The Chair convened the meeting, after which the minutes of January 24, 2014 committee meeting 

were approved by unanimous vote, with Judge Higbee so moving and Mr. Fernandes seconding. 

 

[Out of order] Regarding pending amendments in our rule cycle report, Mr. Fernandes is set to 

present next month to the Board of Governors. 

 

Committee Liaison Reports: 

 

By Ms. Telfer, on behalf of the Post-Conviction Committee, there was no objection to the ―word 

choice,‖ correcting post-conviction to postconviction and cocounsel to co-counsel, as moved by 

Judge Holmes and seconded by Ms. Guard.  All were also encouraged to read AOSC06-114. 

 

From Ms. Casper on behalf of the Rules of Judicial Administration Committee, first, an 

amendment to Rule 2.420 passed yesterday regarding forensic behavioral health.  Second, other 

discussions were had but not voted on, including a ―super rules‖ issue.  Discussion was had 

regarding whether to keep our rules separate and how to best resolve conflicts between RJA rules 

and ours.  Third, mention was made of RJA moving its meetings to Fridays and the specter of our 

committee then needing to move to Thursdays.  Mr. Fingerhut asked that coordination be had 

with the Criminal Law Section Executive Council before any commitments are made. 

 

By Ms. Charbula on behalf of the Appellate Rules Committee, noted that the ACRC approved a 

change in procedure for county-to-circuit appeals to require 3-judge panels; the measure will be 

considered by the Florida Supreme Court in the ACRC’s 2017 report. The Court has rejected the 

matter one time before. 

 

As for County Judges, by Judge Flower, a brief report was made on the issue of withholds of 

adjudication and CDL licenses. 

 

Appendix G – 1



2 

FACDL, by Mr. Nichols – no report. 

 

FPDA, by Ms. Presnell – no report. 

 

FPAA, by Mr. Caliel – a request is being submitted to get a unified response regarding criminal 

mediation rules. 

 

Criminal Court Steering Committee, by Mr. Gillespie – no report. 

 

Standing Subcommittee Reports: 

 

Subcommittee II (by Judge Higbee) 

 

With regard to referral 14-12-II, reference the speedy trial rule, the subcommittee 

concluded that the rule should be left as is and not changed 

 

Subcommittee III (by Mr. Braccialarghe) 

 

With regard to referral 13-24-III and conforming Rule 3.987 the Court’s changes to Rule 

3.850, the subcommittee’s recommendations were unanimously approved, on a motion from Mr. 

Fernandes and a second by Mr. Caliel. 

 

RULE 3.987. MOTION FOR POSTCONVICTION RELIEF 

* * * * * 

 

MOTION FOR POSTCONVICTION RELIEF 

 

Instructions — Read Carefully 

(1) This motion must be legibly handwritten or typewritten, signed by the defendant, 

and contain either the first or second oath set out at the end of this rule typewritten or hand-written 

in legible printed lettering, in blue or black ink, double-spaced, with margins no less than 1 inch on 

white 8 1/2 by 11 inch paper. No motion, including any memorandum of law, shall exceed 50 

pages without leave of the court upon a showing of good cause.  Any false statement of a material 

fact may serve as the basis for prosecution and conviction for perjury. All questions must be 

answered concisely in the proper space on the form. 

(2) Additional pages are not permitted except with respect to the facts that you rely 

upon to support your grounds for relief. No citation of authorities need be furnished. If briefs or 

arguments are submitted in support of your legal claims (as opposed to your factual claims), they 

should be submitted in the form of a separate memorandum of law. This memorandum should 

have the same caption as this motion. 

(3) No filing fee is required when submitting a motion for postconviction relief. 
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(4) Only the judgment of one case may be challenged in a single motion for 

postconviction relief. If you seek to challenge judgments entered in different cases, or different 

courts, you must file separate motions as to each such case. The single exception to this is if you 

are challenging the judgments in the different cases that were consolidated for trial. In this event, 

show each case number involved in the caption. 

(5) Your attention is directed to the fact that you must include all grounds for relief, 

and all facts that support such grounds, in the motion you file seeking relief from any judgment of 

conviction. 

(6) Claims of newly discovered evidence must be supported by affidavits attached to 

your motion. If your newly discovered evidence claim is based on recanted trial testimony or a 

newly discovered witness, the attached affidavit must be from that witness. For all other newly 

discovered evidence claims, the attached affidavit must be from any person whose testimony is 

necessary to factually support your claim for relief. If the required affidavit is not attached to your 

motion, you must provide an explanation why the required affidavit could not be obtained. Your 

motion must also be submitted under oath and state as follows: 

 

  (a) that you are the defendant in the cause,  

 
  (b) that you understand English or, if you cannot understand English, that you 

have had the motion translated completely into a language that you understand, along with the 

name and address of the person who translated the motion and a certification from that person that 

he or she provided you with an accurate and complete translation,  

 
  (c) that you have either read your motion or had it read to you,  

 
  (d) that you understand all of its contents,  

 
  (e) and that your motion is filed in good faith, with a reasonable belief that it is 

timely filed, has potential merit, and does not duplicate previous motions that have been disposed 

of by the court,  

 
  (f) that all of the facts stated in your motion are true and correct, and 

 
  (g) that you are subject to sanctions, whether imposed by the court or 

administratively by the Department of Corrections, including but not limited to forfeiture of gain 

time, if your motion is found to be frivolous, malicious, or otherwise made in bad faith or with 

reckless disregard for the truth. 
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(7) When the motion is fully completed, the original must be mailed to the clerk of the 

court whose address is                      (county where sentence was imposed) County 

Courthouse,                                  (address of clerk), Florida. 

MOTION 

 

 

* * * * * 

 

OATH 

 

(Complete 1 or 2) 

1.  Notarized Oath. 

STATE OF FLORIDA          ) 

                                               ) 

COUNTY OF                        ) 

Before me, the undersigned authority, this day personally appeared 

                                  , who first being duly sworn, says that he or she is the defendant 

in the above-styled cause, that he or sheeither has read the foregoing motion for postconviction 

relief or it has been read to him or her, understands its contents, and has personal knowledge of the 

facts and matters therein set forth and alleged and that each and all of these facts and mattersstated 

therein are true and correct. 

  

  

 (your signature) 

SWORN AND SUBSCRIBED TO before me on .....(date)...... 

  

  

 NOTARY PUBLIC or other person authorized 

to administer an oath 

(print, type, or stamp commissioned name of 

notary public) 

 

Personally known            or produced identification           . 
 

 Type of Identification produced     

 

 2. Unnotarized Oath. 

 

 Under penalties of perjury, I declare that I have read the foregoing motion and that the facts 

stated in it are true. 
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. 

 (your signature) 

 
 

Subcommittee IV (by Judge Nelson) 

 

(Report by Ms. Dittmar) With regard to referral 14-4-IV and the taking of testimony 

telephonically (akin to Fla. R. Civ. P. 1.451, whose ―carve out‖ differs from RJA’s carve out), the 

Chair agreed that, to facilitate discussion, more material need be distributed to the full committee 

and shall do so via email. 

 

Referral 14-5-IV was reviewed, but the subcommittee determined that no amendments are 

necessary at this time. 

 

Subcommittee V (by Ms. Guard) 

 

Regarding referral 14-8-V and Rule 3.691, the committee unanimously approved the 

subcommittee’s resolution of inconsistencies with current statutes, with Ms. Charbula making the 

moving and Mr. Fernandes seconding, along with several friendly amendments. 

RULE 3.691. POST-TRIAL RELEASE 

(a) When Authorized. All persons who have been adjudicated guilty of the 

commission of any offense, not capital or for which bail is prohibited under s. 903.133, 

Florida Statutes, may be released, pending review of the conviction, at the discretion of either 

the trial or appellate court, applying the principles enunciated in Younghans v. 

StateYounghans v. State, 90 So.2d 308 (Fla. 1956), provided that no person may be admitted to 

bail on appeal from a conviction of a felony unless the defendant establishes that the appeal is 

taken in good faith, on grounds fairly debatable, and not frivolous. However, in no case shall bail 

be granted if such person has previously been convicted of a felony, the commission of which 

occurred prior to the commission of the subsequent felony, and the person’s civil rights have not 

been restored or if other felony charges are pending against the person and probable cause has been 

found that the person has committed the felony or felonies at the time the request for bail is made. 

(b)-(e) [No change] 

 

Regarding referral 14-11-V and Rule 3.710 and clarification needed as a result of the 

4DCA’s decision in Hernandez v. State (and the Florida Supreme Court’s 1974 decision in Barber 

v. State), after some discussion as to the significance, if any, about the ―shall‖/‖may‖ distinction, 

as amended the committee voted 23-2 in favor therefor, with Mr. Fingerhut and Mr. Feuer in 

opposition. 

RULE 3.710. PRESENTENCE REPORT 
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(a) Cases In Which Court Has Discretion. In all cases in which the court 

has discretion as to what sentence may be imposed, the court may refer the case to 

the Department of Corrections for investigation and recommendation. No sentence 

or sentences other than probation or the statutorily required mandatory minimum 

shallmay be imposed on any defendant found guilty of a first felony offense or found 

guilty of a felony while under the age of 18 years, until after such investigation has 

first been made and the recommendations of the Department of Corrections received 

and considered by the sentencing judge.  The requirements of this subdivision are 

not applicable to a subsequent violation of probation proceeding. 

(b) [No change] 

COMMITTEE NOTES 

2014 Amendment. The amendment modifies the rule with respect to 

(a). Additionally, the rule makes clear that a report is not required prior to sentencing 

in violation of probation proceedings following the rule set forth in Barber v. State, 

293 So. 2d 710 (Fla. 1974) 

 

Subcommittee VI (by Judge Holmes) 

 

Regarding referral 13-25-VI, the committee had previously approved most of the 

amendments to rule 3.800 in January.  As to 3.800(a)(2) and (a)(4), upon a friendly amendment 

by Ms. Guard, accepted by Judge Holmes, moved by Ms. Guard and seconded by Mr. Fernandes, 

both ―shalls‖ were changed to ―musts‖.  Judge Holmes noted that the CCSC preferred more 

stringent language in section (a)(2). 

 

Regarding rule 3.984, the committee approved by a vote of 25-1 (with Mr. McGhee in 

opposition) changing the jurat to delete ―to the best of my knowledge,‖ with Ms. Guard so moving 

and Judge Berger seconding. 

 

RULE 3.800. CORRECTION, REDUCTION, AND MODIFICATION 

OF SENTENCES 

(a) Correction.  

(1) Generally. A court may at any time correct an illegal sentence 

imposed by it, or an incorrect calculation made by it in a sentencing scoresheet, 

when it is affirmatively alleged that the court records demonstrate on their face an 

entitlement to that relief, provided that a party may not file a motion to correct an 

illegal sentence under this subdivision during the time allowed for the filing of a 

motion under subdivision (b)(1) or during the pendency of a direct appeal.   
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(2) Successive Motions. A court may dismiss a second or 

successive motion if the court finds that it fails to allege new or different grounds for 

relief and the prior determination was on the merits. When a motion is dismissed 

under this subdivision, a copy of that portion of the files and records necessary to 

support the court’s ruling must accompany the order dismissing the motion. 

(3) Sexual Predator Designation. A defendant may seek correction 

of an allegedly erroneous sexual predator designation under this subdivision, but 

only when it is apparent from the face of the record that the defendant did not meet 

the criteria for designation as a sexual predator.  

(4) Appeals. All orders denying or dismissing motions under this 

subdivision (a) shallmust include a statement that the movant has the right to appeal 

within 30 days of rendition of the order.  

(b)-(c) [No change] 

Regarding Rule 3.9875 and motions to correct jail credit, the CCSC too wanted a stronger 

oath.  In addition, per Judge Ward, the CCSC prefers that the deadline be in the rule so parties 

know whether they’ve missed it.  A question whether the one year requirement is in Rule 3.801 

and was previously decided by the Florida Supreme Court was answered in the affirmative.  After 

significant discussion over the necessity or redundancy of including the deadline in the rule, 

several proposals/friendly amendments (and withdrawals of the same) by Judge Berger, Ms. 

Charbula, Judge Ward, Ms. Peoples-Waters, Ms. Dittmar, Mr. Laeser, and Ms. Presnell, and upon 

consideration whether to delete the sentence at issue altogether or to write the CCSC to clarify its 

preference, the committee voted 21-1 to delete the sentence (with Judge Holmes accepting Ms. 

Charbula’s friendly amendment) while the Chair tabled the remainder of the matter for referral 

back to the subcommittee for further consideration. 

RULE 3.9875 MOTION FOR JAIL CREDIT 

MODEL FORM FOR USE IN MOTIONS FOR 

CORRECTION OF JAIL CREDIT PURSUANT TO  

FLORIDA RULE OF CRIMINAL PROCEDURE 3.801. 

 In the Circuit Court of the 

                       Judicial Circuit, 

 in and for                         . 

 County, Florida 

  
State of Florida                            )  
                                            )  
                     v.                     )  
                                            )  
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                                      )  
(your name)                                )  
                                            )  
                                      )  

MOTION FOR CORRECTION OF JAIL CREDIT 

INSTRUCTIONS FOR FILING MOTION FOR JAIL CREDIT 

PURSUANT TO FLORIDA RULE OF CRIMINAL PROCEDURE 3.801 

READ CAREFULLY 

1. The attached motion is to be used when your sentence has omitted the proper 

amount of jail credit.  

2. The attached motion is the only type of motion you are permitted to file to obtain 

jail credit omitted from your sentence.  

3. You must file this motion within one year of the date your sentence became final. 

4. Only one motion may be filed to obtain jail credit omitted from your sentence. No 

successive motion for jail credit will be considered. 

5. You must complete the attached motion by filling in the blank spaces.  

6. You must tell the truth and sign the attached motion.  If you make a false statement 

of a material fact in your motion, you may be prosecuted for perjury. 

7. You must file the attached motion in the court that imposed the sentence on which 

the jail credit was omitted.  

8. You are not required to pay a filing fee to file the attached motion. 

MOTION FOR CORRECTION OF JAIL CREDIT 

                         (hereinafter "Defendant"), in pro se fashion, respectfully 

moves this Honorable Court for jail credit pursuant to section 921.161(1), Florida Statutes, and 

Florida Rule of Criminal Procedure 3.801.  In support of the motion, the Defendant states the 

following in a question-and-answer format: 

1. What are the FACT(S) that entitle you to jail credit which was omitted from any 

sentence(s) imposed in this case?          
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2.  Is this the first motion you have filed requesting this jail credit?    
 

If you answered NO, how many prior motions have you filed?      

 
As to EACH motion, what was the result?         
 

              

 

              

 
3. If you have already received jail credit on any sentence(s) imposed in this case, what was 

the total time for jail credit on each sentence?        
 
What dates did this jail credit cover?          
 
Where were you incarcerated?          
 

              

4. What is the total time for jail credit that you are requesting in this motion that you 

have NOT YET RECEIVED on any sentence(s) imposed in this case?   
 

              

 
What dates does this jail credit cover?         
 

              

 
Where were you incarcerated?          
 
Did you have any other charge(s) pending during this time frame?      
 
If the answer is YES, as to EACH charge, what is the case number, name of county, and resolution 

of charge(s)?             
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5. Was your sentence the result of a trial or plea?      
 
If your sentence was the result of a plea: 

Was it a negotiated plea with the State or was it an open plea to the Court?  
 

________________________________________________________   

Did you sign a written plea agreement? ____________________    

Did you sign a written rights waiver form? __________________    

Did you waive any county jail credit as part of the plea       

If so, how many days did you agree to waive? __________________    

6. Under penalty of perjury, and/or administrative sanctions from the Department of 

Corrections including forfeiture of gain time if this motion is found to be frivolous or made in bad 

faith, do you declare that you have read the foregoing motion for relief, or had the foregoing 

motion for relief read to you, that you understand its contents, and that all facts contained in the 

motion are true and correct?  .  (NOTE:  Unless you answer YES, your motion will be 

rejected as incomplete.) 

WHEREFORE, the Defendant respectfully moves the Court to grant this motion for     
days of additional jail credit, for a total of      days of credit. 

 Respectfully submitted, 

  
                                        . 
                      , #                . 
                                  

Correctional Institution 

                                        . 
                                        . 
 DEFENDANT, Pro se 

CERTIFICATE OF SERVICE 

An exact copy of this motion was sent this              day of                     ,  

20     , by regular U.S. Mail, postage prepaid, to the State Attorney at     

            

                                        . 

 DEFENDANT, Pro se 
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With regard to rule 3.993, the subcommittee determined that the only thing substantive to 

add to the rule were email addresses, which the committee approved unanimously (on motion by 

Ms. Guard and seconded by Mr. Fernandes). 

 

 

Referral 14-3-VI will be conducted by email. 

 

Referral 14-9-VI – The subcommittee determined that no amendment was necessary. 

Closing letter should be sent to Mr. Alfred. 

 

Referrals 14-2-VI/14-6-VI- The subcommittee determined that no amendment was 

necessary. Closing letter should be sent to Mr. Zeitlin. 

 

Subcommittee VII (by Ms. Charbula) 

 

Regarding newly-proposed subsection 3.300(d) and the matter of voir dire questionnaires, 

whether to file under seal, whether the court may provide information to the parties upon request, 

and the minimization requirements of RJA Rule 2.425, the committee previously approved the 

subcommittee’s proposal by email. 

RULE 3.300. VOIR DIRE EXAMINATION, OATH, AND 

EXCUSING OF MEMBER 

(a)-(c) [No change] 

(d) Juror Voir Dire Questionnaires. Juror voir dire questionnaires, to 

protect sensitive information and preserve original content, must be filed under seal. 

Upon request, the trial judge must provide the questionnaires to the parties. Personal 

information of prospective jurors must not be released by the parties except as set 

forth in Florida Rule of Judicial Administration 2.425.  

Regarding referral 14-10-VII and criminal mediation, the matter was tabled in order to 

get more input from the subcommittee. 

 

Fast Track Subcommittee (by Ms. Marzano) 
 

Regarding referral 13-1-VII, the committee voted unanimously to approve a letter being 

sent to the clerk of the court. 

 

June 30, 2014 

 

John A. Tomasino, Clerk 

Florida Supreme Court 

500 S. Duval Street 

Tallahassee, FL 32399 
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Dear Mr. Tomasino: 

 

In a letter dated July 20, 2012, and in In re: Amendments to Florida Rule of Judicial 

Administration 2.425, 95 So. 3d 115 (Fla. 2012) the Court requested that the Criminal Procedure 

Rules Committee (Committee) determine whether the exemptions for criminal and traffic 

proceedings in Florida Rule of Judicial Administration 2.425(b)(8) could be ―further narrowed to 

limit the number of exempted documents‖ and protect more sensitive information. The Committee 

conducted a survey to determine whether judges and practitioners thought that the exemptions 

were necessary (See Results of the 2014 Survey on Compliance with Florida Rule of Judicial 

Administration 2.425) and then the issue was considered by two subcommittees before being 

discussed by the full Committee on June 27, 2014. The following was approved by the full 

Committee, by a vote of 19-0, on June 27, 2014. 

 

The Committee concluded that it does not appear that the list of exemptions can be more 

narrowly tailored and in fact that there are Florida Rules of Criminal Procedure that cannot be 

conformed to Florida Rule of Judicial Administration 2.425 and still effectuate the administration 

of justice. Florida Rule of Criminal Procedure 3.984 (Application for Criminal Indigent Status) 

and Florida Rule of Criminal Procedure 3. 851(e)(2)(C)(ii) (Capital Postconviction Rule) both 

require date of birth, which is considered ―sensitive information‖ under Florida Rule of Judicial 

Administration 2.425, but that the Committee believes is necessary for criminal prosecution. The 

Committee also noted that scoresheets, as well as forms for judgment, sentences, and commitment 

documents, also contain sensitive but necessary information. 

 

It is the Committee's position that more exceptions may need to be included in Florida Rule 

of Judicial Administration 2.425(b)(8). The Committee would recommend that this issue be 

referred to the Rules of Judicial Administration Committee for their consideration of these issues 

as it would be outside the purview of the Criminal Procedure Rules Committee to n1ake changes to 

Florida Rule of Judicial Administration 2.425. The Committee has concerns that information 

which may be filed under these exemptions, while necessary information for the court, is too 

sensitive to provide to the public. 

 

After reviewing Federal Rule of Procedure 49.1, the Rules of Judicial Administration 

Committee may want to consider including a provision similar to Federal Rule of Procedure 49.1 

(f) (Option for Additional Unredacted Filing Under Seal) which provides, ―[a] person making a 

redacted filing may also file an unredacted copy under seal. The court must retain the unredacted 

copy as part of the record.‖ 

 

Melanie L. Casper, Chair 

Criminal Procedure Rules Committee 

 

 

Encl: Results of the 2014 Survey on Compliance with Florida Rule of Judicial 

Administration 2.425 

Letter from Thomas D. Hall, Clerk of Court, dated July 20, 2012. 

 

cc: Justice Jorge Labarga, Liaison to Criminal Procedure Rules Committee 

Deborah J. Meyer, Director of Central Staff 

Jack F. Harkness, Jr., Executive Director, The Florida Bar 
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New Business: 
 

Mr. Laeser suggested that our agendas might be made smaller, including by inserting 

hyperlinks. 

 

Mr. Laeser also suggested that at annual meetings our committee meetings might begin at 

2:00 p.m. to allow us to attend in full the noon-time lunches/ceremonies/presentations. 

 

Mr. Fingerhut thanked Mr. Schmid and his subcommittee for its work on the immigration 

consequences plea colloquy rule. 

 

The Chair then thanked members terming off the committee. 

 

And then, Judge Ward, our incoming Chair, thanked our current Chair for the year’s good 

work. 

 

There being no further new business, the Chair adjourned the meeting. 

 

 

Respectfully submitted, 

 

 

 

H. SCOTT FINGERHUT 

Secretary 
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The Florida Bar 
Criminal Procedure Rules Committee 

Meeting, October 17, 2014  
Tampa Marriott (Airport)  

  
  

The Chair called the meeting to order at 2:30 p.m.     

In attendance: 

Hon. Samantha Ward, Chair Robert Holborn (Phone) 

Brian Fernandes, Vice Chair (Phone) Hon. Ilona Holmes (Phone) 

H. Scott Fingerhut, Vice Chair (Phone) Hon. Dawn Hudson (Phone) 

Christine Guard, Vice Chair (Phone) Fariba Komeily (Phone) 

Hon. Gary Bergosh (Phone) Sheila Loizos 

Mark Caliel (Phone) Mara Marzano 

Melanie Casper (Phone) Hon. Jon Morgan 

Meredith Charbula Eugene Nichols (Phone) 

Angel Colonneso, Clerk Rep. (Phone) Hon. Maria Ortiz (Phone) 

Carol Dittmar Rhonda Peoples-Waters (Phone) 

Roseanne Eckert Pam Presnell (Phone) 

Hon. Gary Flower (Phone) Michael Schmid 

David Gillespie David Thompson (Phone) 

Hon. Olga Gonzalez-Levine Michael Weinstein (Phone) 

John Hager (Phone) Susan Woolf, Clerk Rep. (Phone) 

Hon. Ron Higbee (Phone)  
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Not in attendance were:  

Hon. Wendy Berger (Investiture) Abe Laeser (Holiday) 

Katherine Diamandis (Medical Leave) Michael McCrossen 

Leonard Feuer Rayfield McGhee 

Jill Hampton Esther Whitehead 

  

Call to Order 

Introductions of old and new members, including Clerk Liaisons: Angel Colonneso and Susan Woolf. 

Brian Fernandes moved to approve the minutes from the June 27, 2014 meeting.   Mara Marzano 
seconded the motion.  The minutes were approved unanimously.  

In an out of order agenda, the Committee first took up comments on proposed rule amendments.     

Subcommittee I  

Subcommittee I reviewed a comment from the Florida Public Defenders Association on the proposed 
cycle amendment to Rule 3.112(f)(3).    The FPDA opposed permitting former prosecutors with the 
requisite experience and education to act as defense counsel in capital cases.   Ms. Eckert discussed 
provisions of the Timely Justice Act of 2013 which provides that defense counsel who are found to be 
ineffective twice are disqualified from representing clients in death penalty cases.    Ms. Eckert raised 
concerns that prosecutors who have engaged in misconduct (improper argument/ failure to disclose Brady 
material) are not similarly held accountable insofar as disqualification to represent capital defendants.   
Subcommittee I proposed to leave the amendment as is.   The Honorable Jon Morgan made a motion to 
accept Subcommittee I’s recommendation.    The motion was seconded and the motion passed by a vote 
of 24-5.  

Additionally, the Florida Supreme Court asked the Committee to review Rule 3.172(c)(7) to determine 
whether the plea colloquy should be amended to include a statement specifying the “amount of time of 
credit for time previously served and a clear explanation to the defendant that any credit for time served 
not included in the time specified would be a waiver of the defendant’s right to such credit.” 
Subcommittee I determined that no rule amendment is currently necessary.  
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Ad Hoc Subcommittee   

The Ad Hoc subcommittee reviewed comments from the Florida Public Defender Association; the Florida 
Association of Criminal Defense Lawyers; Blaise Trettis, Public Defender 18th Circuit; and Carlos 
Martinez, Public Defender 11th Circuit; regarding the proposed immigration warning in Rule 
3.172(c)(8)(D).  The Committee separated the vote into two parts. The first vote was to approve 
additional amendments proposed by the Ad Hoc Subcommittee to address some of the comments. 
Michael Schmid moved to approve the language, as amended, Brian Fernandes seconded the motion and 
the motion passed without opposition (29-0).  

The second vote was whether to include or delete the language that was the source of most of the 
comments on Rule 3.172(c)(8)(D) “furthermore, the court should inquire if the defendant is willing to 
plead guilty or no contest even if entry of the plea would subject the defendant to any of the immigration 
consequences stated in this rule.”   Discussion on this issue centered on the question of whether this 
particular inquiry was designed to defeat ineffective assistance of counsel claims, up front, or, instead, 
was designed to aid the trial judge in making a determination of whether the plea was freely and 
voluntarily entered.   After discussion,  Brian Fernandes moved to accept the language in subdivision 
(c)(8)(D) as the Ad Hoc Subcommittee proposed, Honorable Ilona Holmes seconded the motion and the 
subdivision was adopted unanimously (29-0).  

Subcommittee VII 

Subcommittee VII reviewed commends on proposed amendments to Rules 3.300 and 3.984.    Ms. Aguila 
suggested that the proposed amendments to Rule 3.300, which permits counsel for the defendant and state 
to have access to jury questionnaires for the purpose of preparing for, and conducting, voir dire, was too 
broad.   The Subcommittee determined that the comments were well advised, and proposed substituting 
“prosecution and defense” for “parties.” Brian Fernandes moved to approve the additional amendments to 
Rule 3.300, Mara Marzano seconded the motion and the motion was unanimous (29-0).   

Subcommittee VII also considered comments to its proposed changes to Rule 3.984 which is a form for 
application for criminal indigent status.  Previously, the committee had proposed to remove the telephone 
number on the form so as to comply with minimization requirements set forth in Rule 2.425(a)(4)(E) , 
Florida Rules of Judicial Administration.     The Florida Public Defenders Association commented that 
the phone number on the form was a necessary tool to contact clients who they had been “blanket” 
appointed to represent.   The Sub-committee found the comments to be well taken and recommended the 
phone number be included on the form so as to facilitate access to clients of the PD and RCC.    

The Chair of Subcommittee VII reviewed three virtually identical referrals from incarcerated pro se 
litigants requesting a new “junk science writ.”   It was determined that creating a new writ was outside the 
Committee’s purview.   
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Subcommittee VI 

Cycle Comments: In its comment, the Criminal Court Steering Committee suggested that as Rules 
3.851(c)(4) and 3.852(f)(2) had been subsequently amended by CCSC in SC13-2381, the Criminal 
Procedures Rules Committee should consider withdrawing its proposed amendments to those 
subdivisions. The Subcommittee agreed and proposed removing the amendments to those subdivisions 
from the Cycle Report. Brian Fernandes moved to withdraw the amendments to Rule 3.851(c)(4) and 
3.852(f)(2) from the Committee’s cycle report. Rhonda Peoples-Waters seconded the motion. The motion 
passed unanimously (29-0). 

Honorable Ilona Holmes reviewed the Subcommittee’s proposed model rule 3.9876 for Rule 3.800(a) 
motions (14-13-VI). There were several suggestions from the Committee: that the phrasing is 
inconsistent throughout the form, that instruction #2 should be moved to the end of the instructions; that 
“successive motions” should be explained; that the oath provision should be consistent with the oath 
provision in other rules.    The form was sent back to Subcommittee VI for additional review. 

Postconviction Forms Report Comments: Comments were received from the Criminal Court Steering 
Committee; Daryl Guildford; the Florida Association of Criminal Defense Lawyers; and the 6th Circuit.  
Three of the comments referred to inconsistencies in the oath provisions in Rules 3.987 and 3.9875. 
Subcommittee III has not had time to review all of the materials. One member suggested using the oath 
provision found in the statute.   Several members stated that they preferred the oath provision that the 6th 
Circuit suggested. Subcommittee VI preferred the 6th Circuit’s oath provision for Rule 3.9875. However, 
the oath provisions should be consistent throughout the rules, so Subcommittee III and Subcommittee VI 
will meet, jointly, to review and come to a consensus. The Chair will ask the Court for an extension to 
carefully review and vote on this matter. 

The Committee discussed the comments from the Florida Association of Criminal Defense Attorneys 
(FACDL) and the Criminal Court Steering Committee on the proposed amendments regarding successive 
motions to Rule 3.800(a)(2).  Subcommittee VI voted on whether to adopt the Criminal Court Steering 
Committee’s language for Rule 3.800(a)(2), but the Subcommittee vote was tied 2-2, and the motion did 
not pass. FACDL expressed concerns that any amendment to Rule 3.800(a)(2) to prevent successive 
motions would violate the Florida Supreme Court’s opinion in  State v. McBride, 848 So.2d 287 (Fla. 
2003).  Several members of the Committee expressed the view that proposed Rule 3.800(a)(2) did not in 
fact conflict with McBride because, inter alia, the rule was permissive.  After discussion, Chair   
Samantha Ward suggested that the Committee vote on whether to include a subdivision on successive 
motions.  Honorable Jon Morgan moved to keep the Criminal Procedure Rules Committee’s proposed 
amendments to Rule 3.800(a)(2) and reject the comments of the Criminal Court Steering Committee and 
the Florida Association of Criminal Defense Lawyers. Michael Schmid seconded the motion and the 
motion was approved 28-1. 

The Committee then discussed the Criminal Court Steering Committee’s proposed language for Rule 
3.800(a)(4) on appeals. Honorable Ilona Holmes indicated that she felt that the Criminal Court Steering 
Committee’s language was confusing for pre se litigants. The Subcommittee and Committee considered, 
but did not approve, similar language proposed by the Criminal Court Steering Committee prior to the 
filing of the report. Michael Schmid moved to keep the Criminal Procedure Rules Committee’s proposed 

4 
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amendments to Rule 3.800(a)(4), Mara Marzano seconded the motion, and the motion passed 
unanimously (29-0).   

Subcommittee V 

The Second DCA certified a question whether Rule 3.620 applies in cases in which no offenses divided 
into degrees is charged and the defendant seeks reduction of his conviction to a permission lesser-
included offense (14-15-V).   Subcommittee Chair Nichols reviewed the Subcommittee’s findings that no 
amendments are currently necessary. 

Joint Work Group on Deemed Denied 

The Honorable Chris Altendbernd wrote to the Appellate Court Rules Committee and the Criminal 
Procedure Rules Committee and asked them to review the “deemed denied” language in the rules to 
determine if there is a conflict between the Criminal Rules and the rendition rule in the Appellate Rules 
which requires the filing of a signed order (14-03-VI).. The Chairs of ACRC and CPRC created a joint 
work group to review the issues. The work group’s recommendation is to remove “deemed denied” 
language from Rules 3.192, 3.800(c), and 3.850 and revise the language “deemed denied” language in 
3.800(b). Honorable Jon Morgan moved to adopt the work group’s proposals and file a joint report with 
ACRC on an out-of-cycle basis. Roseanne Eckert seconded the motion and the motion passed 
unanimously (29-0). 

Fast Track Subcommittee 

Brian Fernandes presented the Fast Track Subcommittee’s proposed new rules to address Chapter 2014-
220, Laws of Florida (14-14-FT).  The rules provide a process for review of sentences for juvenile 
offenders and a sentencing hearing to consider the imposition of a life sentence for juvenile offenders. 
Meredith Charbula noted that Rule 9.140 will need to be amended to address these rules so that any 
orders may be appealed. 1 There were several non-substantive amendments that were accepted as friendly 
amendments. Honorable Jon Morgan moved to adopt these two rules (as they are responding to 
legislation, they will be filed on a fast-track basis), Honorable Ilona Holmes seconded the motion, and the 
Committee passed the rules on a unanimous basis (28-0).   

1  The appeal provisions that allowed the State to appeal were subsequently determined not to be 
authorized as the State’s right to appeal in a criminal case is strictly limited by statute.  A legislative fix is 
needed. 
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Internal Operating Procedures Subcommittee 

Krys Godwin, Director of Legal Publications, sent a memo to Chair Ward requesting amendments to the 
IOPs to make the rules amendment process run more smoothly (14-17-IOP).. Additionally, the IOP 
Subcommittee considered and approved amendments to the IOPs that would allow the Chair to determine 
that a referral was outside the scope of the Committee, instead of automatically referring it to a 
subcommittee for review. Any referrals that are determined, by the Chair, to be outside the scope of the 
rules committee (i.e. requesting constitutional or legislative amendments) will be included in the next 
agenda packet and can be assigned to a subcommittee by a two-thirds vote of the full Committee. Brian 
Fernandes moved to adopt the amendments to the IOPs, Judge Gary Flower seconded the motion, and the 
motion passed unopposed (28-0).   

Heather Telfer made a note that as a result of the passage of the new IOPs, a post-committee meeting 
report will need to be submitted by the Subcommittee Chairs within 14 days of the meeting. These reports 
should include any minority opinions offered at the meeting, the final vote, and the legal argument in 
favor of the amendment. 

RJA Update 

Melanie Casper, RJA Liaison, explained that there were two issues that may impact the Criminal 
Procedure Rules Committee. The first is taking away the extra 5 days for service by e-mail in Rule 2.514. 
The second is that with the Committee’s proposed amendments to the immigration warning in Rule 
3.172(c), there will need to be conforming amendments made to the Rules of Juvenile Procedure. 

Liaisons Updates  

Rules of Appellate Procedure Committee:   Meredith Charbula reported that she had attended the 
Appellate Rules Committee Meeting that morning and had nothing significant to report.  

Conference of Circuit Court Judges – Honorable Gary Bergosh had nothing to report.  

Conference of County Court Judges – Honorable Gary Flower asked for input on the concept for criminal 
mediation. He got a few responses, which were split on the issue. He will forward the responses to 
Heather Telfer for Subcommittee VII to review.  

Florida Defense Attorney Association – Gene Nichols had nothing to report. 

Florida Public Defender Association – Pam Presnell reported that the FPDA will wait until there is 
proposed language for any rule concerning mediation in criminal cases to comment. 

Florida Prosecuting Attorney Association – Mark Caliel reported that the FPAA is unanimously opposed 
to mediation in criminal cases.  

Criminal Court Steering Committee – David Gillespie reported that the CCSC will wait until there is 
proposed language to comment, but is concerned about the funding source for mediation in criminal 
cases. 

Meeting was adjourned at 4:57pm. 
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Criminal Procedure Rules Committee 
January 23, 2015 

Lake Buena Vista, Florida  
 

 
The meeting was called to order at 2:05 p.m.   
 
Chair Samantha Ward welcomed all members.  
 
In attendance were: 
Hon. Samantha Ward, Chair 
Brian Fernandes, Vice Chair 
Hon. Gary Bergosh 
Meredith Charbula 
David Gillespie 
Jill Hampton 
Hon. Ron Higbee 
Hon. Dawn Hudson 
Abe Laeser 
Sheila Loizos 
Hon. Jon Morgan 
Hon. Maria Ortiz 
Esther Whitehead 
Andy Stanton (Liaison from Appellate Court Rules Committee) 
 
In attendance by phone were: 
Scott Fingerhut, Vice Chair 
Christine Guard, Vice Chair 
Hon. Wendy Berger 
Melanie Casper 
Angel Colonneso (Clerk Representative) 
Carol Dittmar 
Roseanne Eckert 
Leonard Feuer 
Hon. Gary Flower 
Robert Holborn 
Hon. Ilona Holmes 
Fariba Komeily 
Mara Marzano 
Rayfield McGhee 
Rhonda Peoples-Waters 
Pam Presnell 
David Thompson 
Michael Weinstein 
Susan Woolf (Clerk Representative) 
 
Not in attendance were:   
Mark Caliel 
Katherine Diamandis 
Hon. Olga Gonzalez-Levine 
John Hager 
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Michael McCrossen 
Gene Nichols 
Michael Schmid 
 
Brian Fernandez made a motion to approve the minutes from the October 14, 2014 meeting.   Judge 
Morgan seconded the motion and the motion passed unanimously.   

The Committee next took up the various liaison reports.     

Melanie Casper discussed the Rules of Judicial Administration Committee (RJA) proposed amendments 
to remove the extra 5 days after service by e-mail set forth in Rule of Judicial Administration 2.514(b).    
A similar rule exists in the criminal rules, Rule 3.070 which provides for an additional 3 days after 
service.   Rule 2.514, Rules of Judicial Administration is incorporated into the Appellate Rules by Rule 
9.420(e), Florida Rules of Appellate Procedure    Meredith Charbula noted that she had attended the 
Appellate Rules Committee and they were considering whether to recommend this the five extra days 
provided in the appellate rules should be eliminated.   Ms. Charbula also noted that it appeared likely it 
would, despite reservations by some members.   Judge Ward noted that many offices use one mail box for 
service of documents and eliminating the extra time after service might hinder getting pleadings, briefs, 
motions, etc., to the assigned attorney in a timely mannter.   One other member observed that even with 
the extra time, there was inconsistency in actually getting service.      

Ms. Casper also noted that she will express the Committee’s opposition to RJA’s amendment to Rule 
2.140, Florida Rules of Judicial Administration which would require a report from RJA accompany any 
report to the Court.    This requirement purports to subordinate all other committees to the RJA and was 
opposed by this Committee.    

Rules of Appellate Procedure Committee Liaison, Meredith Charbula, reported that the Appellate 
Rules Committee reviewed the Committee’s proposed new rules 3.781 and 3.802 and expressed 
concerns regarding the appellate provisions set forth in 3.802(g).  ACRC suggested either 
amending or removing the subdivision as it created appellate rights not provided for in the 
underlying statute.   ACRC did approve a conforming amendment to Rule 9.140(b)(1)(D) that 
adds a reference to rule 3.802.   Meredith Charbula would like to get legislation approved to 
specifically allow the State to appeal orders from the hearings created by Chapter 2014-220, 
Laws of Florida.    She noted that she had already briefed the ACRC that it was anticipated that 
our committee would delete (g) from the proposed rule.  

Circuit Court Liaison, Judge Gary Bergosh,  reported about a recent case from the Fourth District 
Court of Appeal that called for amendments to Rule 3.172(c) in response to Padilla.    The 
Committee’s amendments to this rule will be filed next month with the Committee’s cycle 
reports.   This particular amendment continues to be of significant concern and debate with 
everyone wishing to ensure that the required colloquy aids in assuring the trial judge that a 
defendant’s plea is voluntary and also accurately sets forth the law.   

The remainder of the committee liaisons for the County Judges, the FPAA, the FPDA, and the 
Florida Supreme Court Criminal Steering Committee had nothing significant to report.   
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The Chair moved next to Subcommittee reports: 

Subcommittee I:  Brian Fernandez reported that the Supreme Court requested specific language 
to address credit for time served in the plea colloquy in Rule 3.172.   Previously, the Committee 
had tabled discussion of any addition to Rule 3.172, specifically addressing jail credit, as Rule 
3.801 was thought to be the “fix” for any credit issues.   Because the Court was still requesting 
the Committee to address this issue, Subcommittee I recommended that Rule 3.172 be amended 
so that the defendant would be informed both of the specific amount of jail credit he would 
receive and that by entering the plea, the defendant would waive his right to any additional jail 
credit against his negotiated sentence.     This recommendation sparked extended discussion 
including concerns about the additional burden on defense counsel to ensure the defendant was 
aware of the credit and the waiver of any additional time as a result of the plea,  concerns that it 
was impractical or impossible to calculate credit accurately if the defendant was being sentenced 
on a VOP (or split sentence) and had previously served time in the Department of Corrections.    
Judge Ward that it was incumbent on counsel to ensure the number of days credit was reflected 
in the plea agreement and on the judge to ensure the defendant understands his entitlement to 
credit reflected in the plea agreement and that by entering a plea he is waiving his right to 
additional credit.    After discussion, Brian Fernandes moved to approve the amendments.  Judge 
Bergosh seconded the motion and the amendments were approved by a vote of 23-3.   

Subcommittee II:    Nothing significant to report/ no current assignments. 

Subcommittee III:   Nothing significant to report/no current assignments. 

Subcommittee  IV:  Subcommittee chair, Carol Dittmar, reported on two referrals;  (14-04-IV) 
and(14-25-IV).  These matters will be reviewed in depth at the June meeting in Boca Raton.  Ms. 
Dittmar asked committee members to review the materials and provide input on whether any of 
the subcommittee’s proposals should be revised.    Of particular note, the subcommittee proposed 
an entirely new rule 3.116 which would expressly permit, under certain circumstances, testimony 
at trial, as well as during collateral proceedings, to be taken via live electronic communication 
equipment.     

Subcommittee V:   Nothing significant to report/no current assignments. 

Subcommittee VI:  Judge Holmes briefed the full committee on her subcommittee’s work in 
revising the new form, and accompanying instructions for filing a motion to correct an illegal 
sentence/incorrect scoresheet/erroneous sexual predator designation pursuant to Rule 3.800(a), 
Florida Rules of Criminal Procedure.   Brian Fernandes moved to approve the new form, Hon. 
Jon Morgan seconded the motion, and the motion was approved by a vote of 22-1. 

Subcommittee VII:   Meredith Charbula discussed the fact that comments were still being 
solicited on the issue of mediation in criminal cases and that for the most part the suggestion was 
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not well-received.   Ms. Charbula noted that the jurisdictions that reported using mediation in 
criminal cases did it completely differently.   The Committee will continue to monitor and report.     

Two referrals from inmates (14-20-VII and 14-23-VII) were not considered  to be within the 
scope of the committee’s authority.   

Fast Track Subcommittee:   Mara Marzano briefed the committee on the necessity to delete the 
appeals provision of proposed Rule 3.802.  Ms. Marzano explained that the subcommittee had 
voted to delete subparagraph (g) which would have allowed the State to appeal from orders after 
proceedings held pursuant to section 921.1402(1), Florida Statutes (2014).  This statute provides 
for sentence review proceedings,  in certain cases, where a defendant was sentenced to prison for 
crimes committed before the age of 18.  The recommendation was made to delete this 
subparagraph because a state appeal is not presently authorized by statute.   Ms. Marzano made a 
motion to approve the deletion of that portion of proposed Rule 3.802,  Ms. Casper seconded the 
motion, and the motion carried  by a vote of 27-0.   

New Business:   Member Abe Laeser recommended to the Board Liaison, in any effort to 
shorten the length of the agenda, that she consider putting citations for cases into the agenda, 
rather than copies of the entire case at issue.    

The next scheduled meeting is in Boca Raton tentatively set for Friday afternoon, June 26, 2015.  
Time and date to be announced.    

The Meeting was adjourned.    
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CRIMINAL PROCEDURE RULES COMMITTEE 
MINUTES   

June 26, 2015 
Call to Order at 2:03 p.m. 
 
In attendance:  
 
Hon. Samantha Ward, Chair 
Brian Lee Fernandes; Vice Chair 
H. Scott Fingerhut, Vice Chair (Phone) 
Christine Ann Guard; Vice Chair 
Hon. Wendy Williams Berger 
Hon. Gary Lee Bergosh 
Melanie L. Casper 
Meredith Charbula, Secretary 
Angeline M. Colonneso, Clerk Liaison (Phone) 
Carol Marie Dittmar 
Roseanne Eckert 
Hon. Gary Paul Flower 
David Paul Gillespie 
Hon. Olga Maria Gonzalez-Levine 
John Stephen Hager 
Hon. Ronald Paul Higbee 
Hon. Ilona Maxine Holmes 
Hon. Dawn Kuhlmey Hudson 
Dennis Kainen, BOG Liaison 
Fariba Nora Komeily (Phone) 
Abraham Laeser 
Sheila Ann Loizos 
Mara Waxman Marzano 
Hon. Jon Berkley Morgan 
Eugene Bullard Nichols (Phone) 
Hon. Maria D. Ortiz (Phone) 
Rhonda Denise Peoples-Waters 
Pamela Diane Presnell (Phone) 
Michael William Schmid 
David Candido Thompson (Phone) 
Michael David Weinstein 
Susan Woolf, Clerk Liaison 
Heather Telfer, Bar Liaison  
 
Guests: Celia Ruiz, Patrice Behnstedt*, Hon. Melinda Brown*, 
Robert Scavone*, Andrew Stanton, Jane Matheny*, Theresa Jean-
Pierre Coy, Artist Hicks, Kaarl Brandon, Michael Chauvin (Code 
and Rules of Evidence  
 
*incoming members  
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Welcome to all old and new members.  Introduction of all old and 
new members. 
 
Hon. Jon Morgan moved to approve the minutes, Brian Fernandes 
seconded the motion.  The vote to approve the minutes was 
unanimous.    
 
The Committee took the agenda out of order to allow Melanie 
Casper to discuss proposed changes to Rule 2.505, Florida Rules 
of Judicial Administration, and then to attend the coterminous 
RJA meeting.   
 
Ms. Casper reported that the RJA wanted to allow for more access 
for indigent litigants and proposed extensive changes to Rule 
2.505.  Ms. Casper reviewed all the proposed amendments to Rule 
2.505 with the Committee.  Specifically, Vision 2016 and the 
Rules of Judicial Administration Committee are working to 
approve a “limited scope representation” rule. In addition, RJA 
has been working on defining “lead counsel” and “additional 
counsel” for some time. Ms. Casper noted that these amendments 
re very likely to be approved by RJA today.  The RJA was also 
due to allow the rules committees to propose an “opt out” of 
these rules by doing so in its own rules. 
 
Members raised concerns that a pro se litigant could claim that 
an attorney helped them when the attorney has never been 
connected to that case.  Judge Holmes noted that this may create 
a problem in Broward County, particularly in bond hearings. A 
defendant may have money for an attorney during the bond 
hearing, but then cannot afford to keep the attorney through the 
subsequent proceedings. Dennis Kainen suggested looking to the 
larger issue, which is access to legal services. Everyone in 
criminal cases gets a lawyer, so access to legal services is not 
applicable.  Various members noted that these proposed changes 
to this rule of judicial administration appeared to have little 
to no application in criminal cases and the rule seemed to be 
best suited to civil litigation  
 
Dennis Kainen mentioned that these proposals are just part of 
the big picture as part of the push to provide more access to 
the courts to people who might not have access because of 
affordability.  Mr. Kainen agreed that it was not really 
applicable to criminal practice.  Christine Guard noted that in 
her jurisdiction, just the PD is appointed rather than an 
individual attorney.  1          

1  This is likely the case in most, if not all, jurisdictions.  
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Christine Guard also suggested we waive IOP and move to amend 
our rule 3.010 to opt out Rule 2.505.  Christine Guard moved to 
waive the IOPS to add this concern to the agenda and approve 
language exempting the Rules of Criminal Procedure from the RJA 
amendments. Melanie Casper seconded the motion. The Committee 
approved, by a vote of 31-0, amendments to Rule 3.010 to state 
that “Florida Rule of Judicial Administration 2.505 (e)–(g) will 
not apply to proceedings governed under these rules.” 2 
  
After the vote, some members suggested that we should actually 
wait until the RJA passed the proposed amendments so there was 
something officially to “opt out” of.  Ms. Casper noted that she 
believes the rule will pass through RJA as is, or with very 
minor changes because RJA may amend it.  Ms. Guard observed 
that, in her view, even if the current proposals were amended, 
they would still not be applicable to criminal proceedings.   In 
the end, the Chair decided to table the issue temporarily to see 
if Ms. Casper would return to the meeting with a final report on 
the passed amendments to Rule 2.505.  By the time our meeting 
concluded, however, the RJA had not yet completed its meeting.  
The Committee then revisited the tabled issue regarding the 
proposed rule on appearances by attorney.  The committee voted 
unanimously to opt out of Rule 2.505, Florida Rules of Judicial 
Administration.       
     
 
  
 
  

2  The passed proposed amendment is underlined:  
 
Rule 3.010  SCOPE  
 
These rules shall govern the procedure in all criminal 
proceedings in state courts including proceedings involving 
direct and indirect criminal contempt, proceedings under rule 
3.850, and vehicular and pedestrian traffic offenses insofar as 
these rules are made applicable by the Florida Rules of Practice 
and Procedure for Traffic Courts. These rules shall not apply to 
direct or indirect criminal contempt of a court acting in any 
appellate capacity. These rules shall not apply to rules 3.811 
and 3.812. Florida Rule of Judicial Administration 2.505(e)–(g) 
will not apply to proceedings governed under these rules. These 
rules shall be known as the Florida Rules of Criminal Procedure 
and may be cited as Fla. R. Crim. P. 
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Dennis Kainen, our liaison to the Board of Governors spoke to 
the Committee.  He briefed the committee on the procedures that 
go through once we propose a rule change/new rule.  He also 
noted that there are very few criminal practitioners on the 
Board of Governors.  After Mr. Kainen spoke to the Committee, 
the Chair called for the reports of the various liaisons.  None 
had anything of significance to report.  
 
Next the chair called for the reports of the various sub-
committees:  
 
Sub-Committee I:  The sub-committee chair reported no current 
assignments for consideration.   
 
Sub-Committee II: (15-04-II).  Proposed to amended rules, 3.203, 
3.213. 3.217. 3.218 and 3.129 to update references to the 
Department of Children and Family Services to the Department of 
Children and Families.   Motion carried with no opposition. 
 
Sub-Committee III:   The sub-committee chair reported no current 
assignments for consideration. 
 
Sub-Committee IV:  (14-04-IV) Carol Dittmar discussed her 
committee’s work on proposed new Rule 3.116 (Taking testimony).  
After a near unanimous view from those who spoke on the issue 
that no new rule was needed, Ms. Dittmar recommended the rule 
not be adopted.    
 
Sub-Committee V:  The sub-committee chair reported no current 
assignments for consideration.   
 
Sub-Committee VI:  The sub-committee chair briefed the committee 
on a proposed update for Rule 3.801.  The proposal was to 
approve a committee comment that made clear that Rule 3.801 
applied only to final sentences. Such a comment was deemed 
necessary because there was a conflict between decisions from 
the 5th DCA and the 1st DCA on whether Rule 3.800(b) was still 
available to remedy jail credit issues pending appeal given the 
“exclusive remedy” language of Rule 3.801.  The Committee also 
determined that it would be appropriate to reach out to the 
Criminal Court Steering Committee to determine which committee 
would file the committee note.       
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Fast Track Sub-Committee:  (15-09-FT)(14-14-FT) 
 
 
Mara Marzano briefed the committee on new legislation on the 
service of subpoenas.   The committee recommended, unanimously, 
to approve a change to Rule 3.220(h) to incorporate a citation 
to Section 48.031, Florida Statutes.    
 
Ms. Marzano also briefed the committee on an additional 
amendment to Rule 3.781 (juvenile offenders) to include language 
encompassing resentencing for juvenile offenders whose sentences 
are declared unconstitutional pursuant to Graham v. Florida and 
Miller v. Alabama. The motion for the amendment was called and 
passed unanimously. 
 
 
Meredith Charbula presented a token of our appreciation to 
outgoing Chair Judge Samantha Ward.  Judge Ward also recognized 
outgoing members with an embossed certificate with many thanks.   
 
   
Meeting adjourned at 4:00 p.m. 
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Criminal Procedure Rules Committee 
Minutes 

September 18, 2015 

In attendance: 
Meredith Charbula, Chair 
Brian Lee Fernandes, Vice Chair (phone) 
H. Scott Fingerhut, Vice Chair (phone) 
Christine Ann Guard, Vice Chair 
Hon. Roberto Arias (phone) 
Patrice Faith Behnstedt 
Hon. Gary Lee Bergosh (phone) 
Grace Kimberly Bowles 
Hon. Melinda Darlene Kirsch Brown (phone) 
Melanie L. Casper (phone) 
Angelina M. Colonneso (phone) 
Theresa N. Jean-Pierre Coy 
Carol Marie Dittmar 
Roseanne Eckert 
Jude Michael Faccidomo 
Hon. Olga Maria Gonzalez-Levine (phone) 
John Stephen Hager (phone) 
Hon. Ronald Paul Higbee (phone) 
Robert D. Holborn (phone) 
Sheila Ann Loizos 
Jane Allie Matheny 
Rayfield Murphy McGhee, Jr. (phone) 
Hon. Jon Berkley Morgan 
Eugene Bullard Nichols 
Hon. Maria D. Ortiz (phone) 
Pamela Diane Presnell 
Robert Scavone, Jr. 
Michael William Schmid 
Jeffrey David Swartz 
Varinia Van Ness 
Candice Noel Zeigler 

Guest:  
Hon. Richard Hersch 
Andrew McBride Stanton (Appellate Court Rules Committee) 
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Minutes: 
The Honorable Gary Bergosh noted that his attendance was not noted in the June 26, 2015, 
minutes. With that correction, the minutes were approved by unanimous acclamation. 

RJA Liaison Update: 
Melanie Casper reported that with the Committee’s decision to “opt out” of RJA’s amendments 
to Rule 2.505 (e)–(g), the Committee should now draft an appearance rule that takes into account 
how to get on the service list through the portal and how to get in, and out, of a case. The Chair 
will determine whether Subcommittee I or Subcommittee VII will be assigned the task of 
drafting the rule. 

RJA also approved its amendments deleting the additional 5 days for service via e-mail. Criminal 
Procedure Rules Committee has Rule 3.070 which allows for an additional 3 days for service by 
mail or e-mail. 

Subcommittee III 
15-15-III – Videotaped Depositions 

Melanie Casper reported that Subcommittee III has met once to discuss whether rule 
amendments, or a new rule, are appropriate to address videotaped depositions. Currently the 
Criminal Rules defer to the Civil Rules on this issue. There was vigorous discussion of the issue. 
Brian Fernandes has asked the Florida Association of Prosecuting Attorneys their thoughts on 
the subject, but has not heard back. The Florida Association of Criminal Defense Lawyers and 
the Florida Public Defenders Association have been contacted and neither group thinks that a 
rule amendment is necessary to address the concerns raised. A joint work group is being formed 
to review the study. The workgroup will include a representative from the Civil Procedure Rules 
Committee, Code and Rules of Evidence Committee, Rules of Judicial Administration 
Committee and Appellate Court Rules Committee. 

Rules of Appellate Procedure Liaison Update: 
Sheila Loizos reported that the Appellate Court Rules Committee shared its concerns with the 
Criminal Court Steering Committee’s proposed amendments to the appellate rules to address 
Anders/Causey concerns. The Steering Committee amendments are published in the September 
15 edition of the Bar News. Comments are due by October 16. 

Circuit Judges Liaison: 
No report. 

County Judges Liaison: 
No report. 
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Florida Defense Attorney Association Liaison: 
The issue of videotaped depositions was discussed and that the chair will weigh in at the 
appropriate time.  

Florida Public Defender Association Liaison: 
No amendments are needed to address concerns about videotaped depositions. 

Florida Prosecuting Attorney Association Liaison: 
No word on whether amendments are needed to address concerns about videotaped depositions. 

Florida Supreme Court Criminal Court Steering Committee Liaison: 
No report. 

Subcommittee I: 
15-14-I – Does “custody” cover “house arrest” 

Michael Schmid reported that the subcommittee reviewed whether “house arrest” is considered 
“custody” for purposes of Rule 3.134. The subcommittee determined that no amendment is 
necessary, but that the legislature should more clearly define “custody.” The vote of the 
Committee is not that “custody” does not require additional clarification within the rules.  

Subcommittee II: 
15-10-II – Prescription Defense 

The Honorable Ron Higbee reported that subcommittee II reviewed submitted language creating 
a new rule detailing the “prescription defense.” Chair Charbula submitted the referral and based 
a new rule on the 2012 jury instruction. Committee members raised concerns about whether this 
rises to the same level as the battered spouse defense or the alibi defense. Concerns were 
discussed that if the prosecution argues that the defendant did not produce a prescription that the 
burden would shift from the State to the defendant. Additional concerns were raised regarding 
whether releasing the information required by the proposed rule would cause violations of 
HIPAA. Another member shared concerns that the rule would circumvent the need for a trial. 
Concerns were raised regarding the preclusion of late-offered evidence. There were also 
concerns raised about amount of information required by the rule. The matter was sent back to 
Subcommittee II to see if there are a lot of these types of cases out there. Brian Fernandes will 
ask FPAA if this is problem across the State. 

Subcommittee IV: 
No report. 

Subcommittee V: 
15-13-V – Gender neutrality in the rules  
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Gene Nichols presented amendments to Rule 3.770 to changed “her” and “she” to “the 
defendant” and remove “female” from the rule. The amendments were unanimously approved by 
a vote of 30-0. 

RULE 3.770. PROCEDURE WHEN PREGNANCY IS ALLEGED AS CAUSE 
FOR NOT PRONOUNCING DEATH SENTENCE 

When pregnancy of a female defendant is alleged as the cause for not pronouncing the 
death sentence, the court shall postpone the pronouncement of sentence until after it has decided 
the truth of that allegation. If necessary in order to arrive at such a decision, it shall immediately 
fix a time for a hearing to determine whether the defendant is pregnant and shall appoint not 
exceeding 3 competent disinterested physicians to examine the defendant as to herthe 
defendant’s alleged pregnancy and to testify at the hearing as to whether shethe defendant is 
pregnant. Other evidence regarding whether the defendant is pregnant may be introduced at the 
hearing by either party. If the court decides that the defendant is not pregnant, it shall proceed to 
pronounce sentence. If it decides that shethe defendant is pregnant, it shall commit herthe 
defendant to prison until it appears that shethe defendant is not pregnant and shall then 
pronounce sentence upon her. 

Subcommittee VI: 
15-11-VI – DOC amendments to order of supervision form 

Effective July 1, the Department of Corrections circulated a new form for orders of supervision. 
There is a concern that the Department’s form and Rule 3.986 are inconsistent. Ms. Presnell is in 
contact with Sherry Britton at DOC and Bart Schneider from the Criminal Court Steering 
Committee regarding the issue as they are to meet to see if there needs to be coordination 
between the agencies. 

14-03-VI – Deemed denied (SC15-290) 

Pam Presnell reported that the subcommittee reviewed the comments received in SC15-290. In 
her comment, Heatha Trigones suggested amendments to Rule 3.800(c). In their comments, 
Donna Stewart and Victoria Lowenstein requested that judges be informed of the changes to the 
rehearing rule and that a period of retroactivity to allowed. In his comment, William Morrison, 
Jr. suggested that the proposed amendment rule 3.850(j) was confusing. He also suggested 
amendments to Rule 3.987. The subcommittee determined that no additional amendments were 
needed. The Committee asked the Court to send Ms. Trigones’ suggestion regarding Rule 
3.800(c) and Mr. Morrison’s suggestion regarding Rule 3.987 to the Committee for review. The 
Committee’s response to comment was submitted, jointly with the Appellate Court Rules 
Committee, on August 25, 2015. 

Subcommittee VII (Misc./Ad Hoc): 
No report. 
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New Business: 

Paul Cherry previously asked the Committee to review Rule 3.134 and make amendments so that 
the rule and the practice are consistent. Subcommittee I determined that no amendment was 
necessary. Mr. Cherry has asked for reconsideration. Chair Charbula asked Mr. Cherry to 
propose language for the Committee’s consideration.  

Chair Charbula has asked each subcommittee to do a review of the rules within its purview to 
identify archaic language and inaccurate practices. The rules should be clear and reflect the 
current practice.  

15-12-VII – Michael Thomas submitted a request to the Supreme Court and it was forwarded to 
the Committee. Pursuant to the Committee’s Internal Operating Procedures, the Chair 
determined that the request was outside the scope of the Committee and no amendments are 
necessary. There was no objection from the Committee. 

The meeting was adjourned at 3:45 p.m. 
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CRIMINAL PROCEDURE RULES COMMITTEE 

MINUTES 

January 22, 2016 

In Attendance: 

Meredith Charbula, Chair 

Christine Ann Guard, Vice Chair 

(Phone) 

Hon. Roberto Arias (Phone) 

Hon. Wendy Williams Berger (Phone) 

Hon. Gary Lee Bergosh 

Hon. Melinda Brown 

Angelina M. Colonneso, 

Representative (Phone) 

Theresa N. Jean-Pierre Coy (Phone) 

Carol Marie Dittmar 

Roseanne Eckert 

Jude Michael Faccidomo (Phone) 

David Paul Gillespie 

Hon. Olga Maria Gonzalez-Levine 

Hon. Ronald Paul Higbee (Phone) 

Robert D. Holborn II (Phone) 

Shelia Ann Loizos (Phone) 

Mara Waxman Marzano 

Jane Allie Matheny 

Rayfield Murphy McGhee, Jr. 

(Phone) 

Hon. Jon Berkley Morgan 

Eugene Bullard Nichols (Phone) 

Hon. Maria D. Ortiz (Phone) 

Rhonda Denise Peoples-Waters 

(Phone) 

Pamela Diane Presnell 

Robert Scavone, Jr.  

Michael William Schmid 

Jeffrey David Swartz (Phone) 

Varinia VanNess 

Hon. Samantha Ward (Phone) 

Susan Woolf, Escambia County Clerk 

 

The meeting was called to order by Meredith Charbula, Chair of the Criminal 

Rules Procedure Committee. 

Minutes: The minutes were approved by unanimous acclamation with no 

corrections. 

Fast Track Subcommittee:  Mara Marzano reported that the Fast Track 

Subcommittee had received 3 comments regarding newly drafted and published 

Rules 3.802 and 3.781. It was explained that the Fast Track Subcommittee 

determined that some of the comments were not within the scope of the Criminal 

Procedure Rules Committee (“CRPC”) as they related to Appellate Rules.  The 

first issue that was discussed involved a comment by the Florida Association of 
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Criminal Defense Lawyers (“FACDL”).  The request was that the Rule be 

amended to ease the requirement that certain documents need to be attached to an 

application pursuant to Rule 3.802. The concern of FACDL was that they felt that 

access to these documents would be onerous for defendants seeking to file an 

application pursuant to Rule 3.802. There was vigorous discussion over the issue 

of which documents should be required in the application. There was a “straw 

poll” vote as to whether a judgment and sentence should be required to be attached 

to the application pursuant to Rule 3.802. The straw poll vote was 12-14 in favor of 

eliminating the requirement that a judgment and sentence be attached to an 

application pursuant to Rule 3.802. 

The discussion of this issue continued as to whether subdivision 3.802(c)(1) should 

be amended and what the language should be if amended. It was suggested that the 

language requiring the inclusion of the judgment and sentence would remain and 

3.802(c)(1) would be amended to add language allowing for a statement that 

contains the date of sentencing, the offense for which the defendant was sentenced, 

and the sentence imposed. The Committee voted to amend the language of 

3.802(c)(1) to allow for a statement as an alternative to a judgment and sentence 

and to create subdivisions (c)(1)(A)–(c)(1)(C) to detail the information that must 

be included in the statement. The committee approved the language change by a 

vote of 25-2.  

The next issue addressed in Rule 3.802 was whether or not include the a newly 

proposed subdivision (h) to address the documentation that should be required a 

motion is summarily denied similar to that in Rule 3.850. The committee voted not 

to add language in subdivision (h) by a vote of 22-5. The committee determined 

that the preference of the Committee was to add less specific language to 

subdivision (d) to address the denial of a motion without hearing. The language 

addition was approved by the committee by a vote of 24-3.  

The committee was in agreement with the subcommittee’s recommendation to 

create new subdivision (g) to address a juvenile offender’s right to an attorney. The 

new subdivision tracks the statutory language regarding right to counsel. 

A final vote was taken on the amendments to Rule 3.802. The finalized version of 

Rule 3.802 was approved by a vote of 25-0. 
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Next, the Fast Track subcommittee presented the concerns of the 6th Circuit 

comments. It was noted by the 6th Circuit that Rule 3.781 (c)(1) left out subsection 

921.1402(2)(a) when citing to the statute. It was agreed that the 6th Circuit’s 

suggestion be accepted and subsection (2)(a) be added to Rule 3.781(c)(1). The 

comment recommended that the phrase “In capital cases” be amended to more 

accurately reflect the statutory language. The subcommittee recommended adding 

new subdivision (c)(2) to rephrase the paragraph. The members of the full 

committee agreed with the amendment as proposed.  A vote was taken to approve 

Rule 3.781 as amended and passed 24-0. 

Michael Higer, President-Elect Designate of the Florida Bar briefly spoke to the 

committee. 

OLD BUSINESS 

LIAISON REPORTS 

Rules of Judicial Administration Committee- nothing to report 

Rules of Appellate Procedure Committee- nothing to report 

Circuit Judges Liaison- nothing to report 

County Judges Liaison nothing to report 

Florida Defense Attorney Association Liaison- nothing to report 

Florida Public Defender Association Liaison- nothing to report 

Florida Prosecuting Attorney Association Liaison- nothing to report 

Florida Supreme Court Criminal Steering Committee Liaison- nothing to report 

STANDING SUBCOMMITTEE REPORTS 

Subcommittee VII: Proposed amendments to Rule 3.010 were discussed. The 

proposed amendments address the requirement that lawyers must file notices of 

appearance pursuant to Florida Rule of Judicial Administration 2.505(e)–(g). The 

language proposed by the subcommittee indicated that RJA Rule 2.505(g) will not 

apply if the defendant is represented by the office of the public defender, regional 

conflict counsel, or appointed counsel. The language also allows for limited 
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appearances to filed in certain specific circumstances enumerated in the rule. The 

committee voted on the proposed language and it was approved by a vote of 22-0.  

These amendments will be filed with RJA’s amendments to 2.505 in a joint, out-

of-cycle report. 

Subcommittee VII reviewed a request for amendment that had been forwarded 

from the Traffic Court Rules Committee. However, the proposal suggested 

amending Rule 6.150(a)(2) which is not within the purview of the Criminal 

Procedure Rules Committee. 

Subcommittee VI:  Pam Presnell presented amendments to the judgment and 

sentence form eliminating language that is prone to change due to legislative 

amendments of fines, charges, etc.  The elimination will serve to keep the forms 

more current. The committee approved the changes to Rule 3.986 by a vote of 21-

0. 

Subcommittee I:  Michael Schmid reported that the subcommittee is reviewing 

Rule 3.010-3.080. The subcommittee’s work is in progress. The review will be 

addressed at the June meeting. 

Subcommittee II and V: Both subcommittees represented that there was work in 

progress on the rules review referral and deferred discussion to the June meeting. 

 

NEW BUSINESS   

None 

 

The meeting was adjourned at 4:13 p.m. 
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Criminal Procedure Rules Committee  

Amendments – January 2016 

RULE 3.010. SCOPE 

These rules shall govern the procedure in all criminal proceedings in state 

courts including proceedings involving direct and indirect criminal contempt, 

proceedings under rule 3.850, and vehicular and pedestrian traffic offenses insofar 

as these rules are made applicable by the Florida Rules of Practice and Procedure 

for Traffic Courts. These rules shall not apply to direct or indirect criminal 

contempt of a court acting in any appellate capacity. These rules shall not apply to 

rules 3.811 and 3.812. Florida Rule of Judicial Administration 2.505(g) will not 

apply to proceedings governed under these rules if defendant is represented by the 

office of the public defender, conflict counsel, or appointed private counsel. A 

defendant not represented by court-appointed counsel may retain private counsel 

on a limited appearance basis for first appearances held pursuant to rule 3.130, 

applications to set bond, applications to modify bond, and motions for pretrial 

release filed pursuant to rule 3.131, or upon motion, by leave of court with notice 

to, and consent of, lead counsel. These rules shall be known as the Florida Rules of 

Criminal Procedure and may be cited as Fla. R. Crim. P. 

Approved 22-0. To be filed with amendments to 2.505. 
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RULE 3.781. SENTENCING HEARING TO CONSIDER THE 

IMPOSITION OF A LIFE SENTENCE FOR JUVENILE 

OFFENDERS 

(a) Application. The courts shall use the following procedures in 

sentencing a juvenile offender for an offense which was committed after July 1, 

2014, if the conviction canmay result in a sentence of life imprisonment or a term 

of years equal to life imprisonment, or for resentencing any juvenile offender 

whose sentence is determined to be unconstitutional pursuant to the United States 

Supreme Court’s decision in Miller v. Alabama, 132 S. Ct. 2455, 2469 (2012) or 

Graham v. Florida, 560 U.S. 48 (2010). 

(b) Procedure; Evidentiary Hearing. After a determination of guilt for 

an offense punishable under sections 775.082(1)(b), 775.082(3)(a)5., 

775.082(3)(b)2., or 775.082(3)(c), Florida Statutes, and after the examination of 

any presentence reports, the sentencing court shall order a sentencing hearing to be 

held pursuant to rules 3.720 and 3.721. The sentencing court shall allow the state 

and defendant to present evidence relevant to the offense, the defendant’s youth, 

and attendant circumstances, including, but not limited to those enumerated in 

section 921.1401(2), Florida Statutes. Additionally, the court shall allow the state 

and the defendant to present evidence relevant to whether or not the defendant 

killed, intended to kill, or attempted to kill the victim. 

(c) Findings.  

(1) The court shall make specific findings on the record that all 

relevant factors have been reviewed and considered by the court prior to imposing 

a sentence of life imprisonment or a term of years equal to life imprisonment. The 

court shall make written findings as to whether the defendant is eligible for a 

sentence review hearing under sections 921.1402(2)(a), (2)(b), or (2)(c), Florida 

Statutes, based on whether the defendant killed, attempted to kill, or intended to 

kill the victim.  

In capital cases, the court’s determination of whether the defendant is 

eligible for a sentence review hearing is based further on whether the defendant has 

a previous conviction for one of the enumerated offenses or conspiracy to commit 

one of the enumerated offenses found in section 921.1402(2)(a), Florida Statutes. 

(2) A defendant who is convicted of an offense punishable under 

section 775.082(1)(b)1., Florida Statutes, shall not be eligible for a sentence review 

hearing if the trial court finds that the defendant has previously been convicted of 
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one of the enumerated offenses, or conspiracy to commit one of the enumerated 

offenses, found in section 921.1402(2)(a), Florida Statutes.   

(3) A copy of the written findings shall be made a part of the 

commitment packet for the Department of Corrections. 

Approved 24-0 in response to comments received in SC15-1582.  
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RULE 3.802.  REVIEW OF SENTENCES FOR JUVENILE 

OFFENDERS  

(a) Application. A juvenile offender, as defined in section 921.1402(1), 

Florida Statutes, may seek a modification of sentence pursuant to section 

921.1402, Florida Statutes, by submitting an application to the trial court 

requesting a sentence review hearing.  

(b) Time for Filing. An application for sentence review may not be filed 

until the juvenile offender becomes eligible pursuant to section 921.1402(2), 

Florida Statutes. A juvenile offender becomes eligible:  

(1) after 25 years, if the juvenile offender is sentenced to life under 

section 775.082(1)(b)1., Florida Statutes, or to a term of more than 25 years under 

sections 775.082(3)(a)5.a. or 775.082(3)(b)2.a., Florida Statutes; or  

(2) after 20 years, if the juvenile offender is sentenced to a term of 

20 years or more under section 775.082(3)(c), Florida Statutes; or  

(3) after 15 years, if the juvenile offender is sentenced to a term of 

more than 15 years under sections 775.082(1)(b)2., 775.082(3)(a)5.b., or 

775.082(3)(b)2.b., Florida Statutes.  

(c) Contents of Application. The application must certifystate that the 

juvenile offender is eligible for sentence review and include:  

(1) a copy of the judgment and sentence; or a statement containing 

the following: 

(A) the date of sentencing; 

(B) the offense for which the defendant was sentenced; and 

(C) the sentence imposed. 

(2) the nature of the relief sought;  

(3) whether a previous application has been filed, the date of filing 

of the application, and the disposition of that application;  
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(4) a brief statement outlining the facts in support of the 

application; and  

(5) if the application is being filed by a juvenile offender sentenced 

to life pursuant to section 775.082(1)(b)1., Florida Statutes, a statement certifying 

that the applicant has not been previously convicted of one of the offenses 

enumerated in section 921.1402(2)(a)1.–(2)(a)10., Florida Statutes, or conspiracy 

to commit one of offenses enumerated in section 921.1402(2)(a)1.–(2)(a)10., 

Florida Statutes, in a separate criminal transaction or episode than that which 

resulted in the sentence under section 775.082(1)(b)1., Florida Statutes.  

(d) Procedure; Evidentiary Hearing; Disposition. Upon application 

from an eligible juvenile offender, the trial court shall hold a sentence review 

hearing to determine whether the juvenile offender’s sentence should be modified. 

The juvenile offender is entitled to be represented by counsel at the review hearing. 

If the application, files, and records in the case conclusively show that the 

applicant does not qualify as a juvenile offender under section 921.1402(1), Florida 

Statutes, or that the application is premature, the court may deny the application 

without a hearing, and shall attach such documents to the order. If an application is 

denied as premature, the denial shall be without prejudice.  

(1) At the sentence review hearing, the court shall consider the 

following factors when determining if it is appropriate to modify the juvenile 

offender’s sentence:  

(A) whether the juvenile offender demonstrates maturity and 

rehabilitation;  

(B) whether the juvenile offender remains at the same level 

of risk to society as he or she did at the time of the initial sentencing;  

(C)  the opinion of the victim or the victim’s next of kin;  

(D) whether the juvenile offender was a relatively minor 

participant in the criminal offense or acted under extreme duress or the domination 

of another person;  

(E) whether the juvenile offender has shown sincere and 

sustained remorse for the criminal offense;  
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(F) whether the juvenile offender’s age, maturity, and 

psychological development at the time of the offense affected his or her behavior;  

(G) whether the juvenile offender has successfully obtained a 

general educational development certificate or completed another educational, 

technical, work, vocational, or self-rehabilitation program, if such a program is 

available;  

(H) whether the juvenile offender was a victim of sexual, 

physical, or emotional abuse before he or she committed the offense;  

(I) the results of any mental health assessment, risk 

assessment, or evaluation of the juvenile offender as to rehabilitation; and  

(J) any other factor the court deems appropriate.  

(2) If the court determines at a sentence review hearing that the 

juvenile offender has been rehabilitated and is reasonably believed to be fit to 

reenter society, the court shall modify the sentence and impose a term of probation 

of at least 5 years. If the court determines that the juvenile offender has not 

demonstrated rehabilitation, or is not fit to reenter society, the court shall issue a 

written order stating the reasons why the sentence is not being modified.  

(e) Successive Applications. A second or successive application shall be 

denied without a hearing, except under the following circumstances:  

(1) the initial application was denied as premature; or  

(2) pursuant to section 921.1402(2)(d), Florida Statutes, the initial 

application was submitted by a juvenile offender sentenced to a term of 20 years or 

more under section 775.082(3)(c), Florida Statutes, and more than 10 years has 

elapsed since the initial sentence review hearing.  

(f) Jurisdiction. The sentencing court shall retain original jurisdiction for 

the duration of the sentence for the purpose of a sentence review hearing.  

(g) Right to Counsel. A juvenile offender who is eligible for a sentence 

review hearing under this section is entitled to be represented by counsel, and the 

court shall appoint a public defender to represent the juvenile offender if the 

juvenile offender cannot afford an attorney.  
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Approved 24-0 in response to comments received in SC15-1582. 
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RULE 3.986. FORMS RELATED TO JUDGMENT AND SENTENCE 

(a) Sufficiency of Forms. The forms as set forth below, or computer 

generated formats that duplicate these forms, shall be used by all courts. Variations 

from these forms do not void a judgment, sentence, order, or fingerprints that are 

otherwise sufficient. 

(b) Form for Judgment. 

      Probation Violator 

      Community Control Violator 

      Retrial 

      Resentence 

In the Circuit Court, 

  Judicial Circuit, in and for 

   County, Florida 

Division      

Case Number     

 

State of Florida 

 

v. 

 

      

Defendant 

JUDGMENT 

The defendant,            , being personally before this court represented  

by                 , the attorney of record, and the state represented by                   , and 

having 

      been tried and found guilty by jury/by court of the following crime(s) 

      entered a plea of guilty to the following crime(s) 

      entered a plea of nolo contendere to the following crime(s) 
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  Offense Degree   

  Statute of Case OBTS 

Count Crime Number(s) Crime Number Number 

                 .                  .                  .                  .                  .                  . 

                 .                  .                  .                  .                  .                  . 

                 .                  .                  .                  .                  .                  . 

                 .                  .                  .                  .                  .                  . 

                 .                  .                  .                  .                  .                  . 

  

     . and no cause being shown why the defendant should not be adjudicated 

guilty, IT IS ORDERED THAT the defendant is hereby 

ADJUDICATED GUILTY of the above crime(s). 

  

     . and being a qualified offender pursuant to section 943.325,  Florida 

Statutes, the defendant shall be required to submit DNA samples as 

required by law. 

  

     . and good cause being shown; IT IS ORDERED THAT 

ADJUDICATION OF GUILT BE WITHHELD. 

DONE AND ORDERED in open court in            County, Florida, on 

............(date)........... 

      

Judge  

State of Florida 

 

v. 

 

      

Defendant      Case Number     

 

FINGERPRINTS OF DEFENDANT 

     

     

R. Thumb R. Index R. Middle R. Ring R. Little 
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L. Thumb L. Index L. Middle L. Ring L. Little 

 

Fingerprints taken by:           

      (Name)   (Title) 

I HEREBY CERTIFY that the above and foregoing fingerprints on this 

judgment are the fingerprints of the defendant,           , and that they were placed 

thereon by the defendant in my presence in open court this date. 

      

Judge  

(c) Form for Charges, Costs, and Fees. 

In the Circuit Court, 

  Judicial Circuit, in and for 

   County, Florida 

Division      

Case Number     

 

State of Florida 

 

v. 

 

      

Defendant 

 

CHARGES/COSTS/FEES 

The defendant is hereby ordered to pay the following sums: if checked: 

      $50.00 pursuant to section 938.03, Florida Statutes (Crimes 

Compensation Trust Fund). 

      $3.00 as a court cost pursuant to section 938.01, Florida Statutes 

(Criminal Justice Trust Fund). 

      $2.00 as a court cost pursuant to section 938.15, Florida Statutes 

(Criminal Justice Education by Municipalities and Counties). 
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      A fine in the sum of $            pursuant to section 775.0835, Florida 

Statutes. (This provision refers to the optional fine for the Crimes Compensation 

Trust Fund and is not applicable unless checked and completed. Fines imposed as 

part of a sentence to section 775.083, Florida Statutes, are to be recorded on the 

sentence page(s).) 

      A sum of $               pursuant to section 938.27, Florida Statutes 

(Prosecution/Investigative Costs). 

      A sum of $              pursuant to section 938.29, Florida Statutes (Public 

Defender/Appointed Counsel Fees). 

      Restitution in accordance with attached order. 

      $201 pursuant to section 938.08, Florida Statutes (Funding Programs in 

Domestic Violence). 

      A sum of $              for the cost of collecting the DNA sample required 

by section 943.325, Florida Statutes. 

      Other             

            

 

[Insert list of mandatory fines, discretionary fines, and restitution, if any.] 

 

DONE AND ORDERED in open court in                      County, Florida, on 

.....(date)...... 

      

Judge 

(d) Form for Sentencing. 

Defendant    Case Number   OBTS Number    

 

SENTENCE 

(AS TO COUNT      ) 

The defendant, being personally before this court, accompanied by the 

defendant’s attorney of record,           , and having been adjudicated guilty herein, 
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and the court having given the defendant an opportunity to be heard and to offer 

matters in mitigation of sentence, and to show cause why the defendant should not 

be sentenced as provided by law, and no cause being shown, 

(Check one if applicable) 

 

       and the court having on .....(date)..... deferred imposition of sentence until 

this date 

 

      and the court having previously entered a judgment in this case on 

.....(date)..... now resentences the defendant 

 

      and the court having placed the defendant on probation/community control 

and having subsequently revoked the defendant’s probation/community 

control 

 

It Is The Sentence Of The Court That: 

 

      The defendant pay a fine of $     , pursuant to section 775.083, Florida 

Statutes, plus $      as the 5% surcharge required by section 938.04, Florida 

Statutes.  

 

      The defendant is hereby committed to the custody of the Department of 

Corrections. 

 

      The defendant is hereby committed to the custody of the Sheriff  

of    County, Florida 

 

      The defendant is sentenced as a youthful offender in accordance with section 

958.04, Florida Statutes. 

 

To Be Imprisoned (check one; unmarked sections are inapplicable): 

 

      For a term of natural life. 

 

      For a term of           . 

 

      Said SENTENCE SUSPENDED for a period of            subject to conditions 

set forth in this order. 
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If “split” sentence complete the appropriate paragraph 

 

      Followed by a period of            on probation/community control under the 

supervision of the Department of Corrections according to the terms and 

conditions of supervision set forth in a separate order entered herein. 

      However, after serving a period of            imprisonment in            the 

balance of the sentence shall be suspended and the defendant shall be placed 

on probation/community control for a period of            under supervision of 

the Department of Corrections according to the terms and conditions of 

probation/community control set forth in a separate order entered herein. 

 

In the event the defendant is ordered to serve additional split sentences, all 

incarceration portions shall be satisfied before the defendant begins service of the 

supervision terms. 

 

SPECIAL PROVISIONS 

(AS TO COUNT      ) 

By appropriate notation, the following provisions apply to the sentence imposed: 

 

Mandatory/Minimum Provisions: 

 

Firearm 

 

      It is further ordered that the 3–year minimum imprisonment provision of 

section 775.087(2), Florida Statutes, is hereby imposed for the sentence 

specified in this count. 

 

Drug Trafficking 

 

      It is further ordered that the            mandatory minimum imprisonment 

provision of section 893.135(1), Florida Statutes, is hereby imposed for the 

sentence specified in this count. 

 

Controlled Substance Within 1,000 Feet of School 

 

      It is further ordered that the 3–year minimum imprisonment provision of 

section 893.13(1)(c)1, Florida Statutes, is hereby imposed for the sentence 

specified in this count. 
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Habitual Felony Offender 

 

      The defendant is adjudicated a habitual felony offender and has been 

sentenced to an extended term in accordance with the provisions of section 

775.084(4)(a), Florida Statutes. The requisite findings by the court are set 

forth in a separate order or stated on the record in open court. 

 

Habitual Violent Felony Offender 

 

      The defendant is adjudicated a habitual violent felony offender and has been 

sentenced to an extended term in accordance with the provisions of section 

775.084(4)(b), Florida Statutes. A minimum term  

of       year(s) must be served prior to release. The requisite findings of the 

court are set forth in a separate order or stated on the record in open court. 

 

Law Enforcement Protection Act 

 

      It is further ordered that the defendant shall serve a minimum  

of      years before release in accordance with section 775.0823, Florida 

Statutes. (Offenses committed before January 1, 1994.) 

 

Capital Offense 

 

      It is further ordered that the defendant shall serve no less than 25 years in 

accordance with the provisions of section 775.082(1), Florida Statutes. 

(Offenses committed before October 1, 1995.) 

 

Short-Barreled Rifle, Shotgun, Machine Gun 

 

      It is further ordered that the 5–year minimum provisions of section 

790.221(2), Florida Statutes, are hereby imposed for the sentence specified 

in this count. (Offenses committed before January 1, 1994.) 

 

Continuing Criminal Enterprise 

 

      It is further ordered that the 25–year minimum sentence provisions of 

section 893.20, Florida Statutes, are hereby imposed for the sentence 

specified in this count. (Offenses committed before January 1, 1994.) 
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Taking a Law Enforcement Officer’s Firearm 

 

      It is further ordered that the 3–year mandatory minimum imprisonment 

provision of section 775.0875(1), Florida Statutes, is hereby imposed for the 

sentence specified in this count. (Offenses committed before January 1, 

1994.) 

 

Sexual Offender/Sexual Predator Determinations: 

 

Sexual Predator 

The defendant is adjudicated a sexual predator as set forth in section 775.21, 

Florida Statutes. 

Sexual Offender 

The defendant meets the criteria for a sexual offender as set forth in section 

943.0435(1)(a)1a., b., c., or d, Florida Statutes. 

Age of Victim 

The victim was              years of age at the time of the offense.  

Age of Defendant  

The defendant was              years of age at the time of the offense. 

Relationship to Victim 

The defendant is not the victim’s parent or guardian. 

Sexual Activity [section 800.04(4), Florida Statutes] 

The offense         did    did not involve sexual activity. 

Use of Force or Coercion [section 800.04(4), Florida Statutes] 

The sexual activity described herein    did    did not involve 

the use of force or coercion. 

Use of Force or Coercion/unclothed Genitals [section 800.04(5), Florida Statutes] 
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The molestation    did   did not involve unclothed genitals or 

genital area. 

The molestation    did    did not involve the use of force or 

coercion. 

Other Provisions: 

 

Criminal Gang Activity 

       The felony conviction is for an offense that was found, pursuant to section 

874.04, Florida Statutes, to have been committed for the purpose of 

benefiting, promoting, or furthering the interests of a criminal gang. 

[Include all findings, sentencing enhancements, and mandatory minimum 

provisions, as authorized by law and pronounced at sentencing.] 

 

Retention of Jurisdiction 

 

      The court retains jurisdiction over the defendant pursuant to section 

947.16(4), Florida Statutes (1983). 

 

Jail Credit 

 

      It is further ordered that the defendant shall be allowed a total  

of       days as credit for time incarcerated before imposition of this sentence. 

 

CREDIT FOR TIME SERVED 

IN RESENTENCING AFTER 

VIOLATION OF PROBATION 

OR COMMUNITY CONTROL 

 

      It is further ordered that the defendant be allowed        days time served 

between date of arrest as a violator following release from prison to the date 

of resentencing. The Department of Corrections shall apply original jail time 

credit and shall compute and apply credit for time served and unforfeited 

gain time previously awarded on case/count                     . (Offenses 

committed before October 1, 1989.) 
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      It is further ordered that the defendant be allowed        days time served 

between date of arrest as a violator following release from prison to the date 

of resentencing. The Department of Corrections shall apply original jail time 

credit and shall compute and apply credit for time served on case/count       . 

(Offenses committed between October 1, 1989, and December 31, 1993.) 

 

      The Court deems the unforfeited gain time previously awarded on the above 

case/count forfeited under section 948.06(7), Florida Statutes. 

 

      The Court allows unforfeited gain time previously awarded on the above 

case/count. (Gain time may be subject to forfeiture by the Department of 

Corrections under section 944.28(1), Florida Stautes.) 

 

      It is further ordered that the defendant be allowed        days time served 

between date of arrest as a violator following release from prison to the date 

of resentencing. The Department of Corrections shall apply original jail time 

credit and shall compute and apply credit for time served only pursuant to 

section 921.0017, Florida Statutes, on case/count                . (Offenses 

committed on or after January 1, 1994.) 

 

Consecutive/Concurrent as to Other Counts 

It is further ordered that the sentence imposed for this count shall run (check one) 

      consecutive to       concurrent with the sentence set forth in count       of this 

case. 

 

Consecutive/Concurrent as to Other Convictions 

 

It is further ordered that the composite term of all sentences imposed for the counts 

specified in this order shall run (check one)       consecutive to 

        concurrent with (check one) the following: 

 

      any active sentence being served. 

 

      specific sentences:          
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In the event the above sentence is to the Department of Corrections, the 

Sheriff of            County, Florida, is hereby ordered and directed to deliver the 

defendant to the Department of Corrections at the facility designated by the 

department together with a copy of this judgment and sentence and any other 

documents specified by Florida Statute. 

The defendant in open court was advised of the right to appeal from this 

sentence by filing notice of appeal within 30 days from this date with the clerk of 

this court and the defendant’s right to the assistance of counsel in taking the appeal 

at the expense of the state on showing of indigency. 

In imposing the above sentence, the court further recommends    

             

             

              

DONE AND ORDERED in open court at            County, Florida, on 

.....(date)...... 

      

Judge 

 

(e) Form for Order of Probation. 

In the      Court,  

of    County, Florida 

Case Number     

 

State of Florida 

 

v. 

 

      

Defendant 

 

ORDER OF PROBATION 

This cause coming on this day to be heard before me, and you, the 

defendant,                     , being now present before me, and you having 

(check one) 
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      entered a plea of guilty to 

      entered a plea of nolo contendere to 

      been found guilty by jury verdict of 

     . been found guilty by the court trying the case without a jury of the 

offense(s)           

           

            

 

SECTION 1: Judgment Of Guilt 

      The Court hereby adjudges you to be guilty of the above offense(s). 

Now, therefore, it is ordered and adjudged that the imposition of sentence is 

hereby withheld and that you be placed on probation for a period of               . 

under the supervision of the Department of Corrections, subject to Florida law. 

SECTION 2: Order Withholding Adjudication 

      Now, therefore, it is ordered and adjudged that the adjudication of 

guilt is hereby withheld and that you be placed on probation for a period  

of         under the supervision of the Department of Corrections, subject to Florida 

law. 

SECTION 3: Probation During Portion Of Sentence 

It is hereby ordered and adjudged that you be 

      committed to the Department of Corrections 

      confined in the County Jail 

for a term of            with credit for            jail time. After you have served       of 

the term you shall be placed on probation for a period of            under the 

supervision of the Department of Corrections, subject to Florida law. 

      confined in the County Jail 

for a term of            with credit for            jail time, as a special condition of 

probation. 
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It is further ordered that you shall comply with the following conditions of 

probation during the probationary period.: 

GENERAL CONDITIONS: [List the general conditions of probation 

pursuant to Section 948.03, F.S..] 

SPECIAL CONDITIONS: [List the special conditions of probation as orally 

pronounced and authorized by law.] 

(1) Not later than the fifth day of each month, you will make a full and 

truthful report to your officer on the form provided for that purpose. 

(2) You will pay the State of Florida the amount of $                     per 

month toward the cost of your supervision, unless otherwise waived in compliance 

with Florida Statutes. 

(3) You will not change your residence or employment or leave the 

county of your residence without first procuring the consent of your officer. 

(4) You will not possess, carry, or own any firearm. You will not possess, 

carry, or own any weapons without first procuring the consent of your officer. 

(5) You will live without violating the law. A conviction in a court of law 

shall not be necessary for such a violation to constitute a violation of your 

probation. 

(6) You will not associate with any person engaged in any criminal 

activity. 

(7) You will not use intoxicants to excess or possess any drugs or 

narcotics unless prescribed by a physician. Nor will you visit places where 

intoxicants, drugs, or other dangerous substances are unlawfully sold, dispensed, or 

used. 

(8) You will work diligently at a lawful occupation, advise your employer 

of your probation status, and support any dependents to the best of your ability, as 

directed by your officer. 

(9) You will promptly and truthfully answer all inquiries directed to you 

by the court or the officer, and allow your officer to visit in your home, at your 
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employment site, or elsewhere, and you will comply with all instructions your 

officer may give you. 

(10) You will pay restitution, costs, and/or fees in accordance with the 

attached orders. 

(11) You will report in person within 72 hours of your release from 

confinement to the probation office in                      County, Florida, unless 

otherwise instructed by your officer. (This condition applies only if section 3 on 

the previous page is checked.) Otherwise, you must report immediately to the 

probation office located at                     . 

(12) You shall submit to the drawing of blood or other biological 

specimens as required by section 943.325, Florida Statutes. 

(13) You shall submit to the taking of a digitized photograph as required 

by s. 948.03, Florida Statutes. (Are these still current) 

SPECIAL CONDITIONS 

      You must undergo a (drug/alcohol) evaluation and, if treatment is deemed 

necessary, you must successfully complete the treatment. 

 

      You will submit to urinalysis, breathalyzer, or blood tests at any time 

requested by your officer, or the professional staff of any treatment center where 

you are receiving treatment, to determine possible use of alcohol, drugs, or 

controlled substances. You shall be required to pay for the tests unless payment is 

waived by your officer. 

 

      You must undergo a mental health evaluation, and if treatment is deemed 

necessary, you must successfully complete the treatment. 

 

      You will not associate with            during the period of probation. 

 

      You will not associate with other criminal gang members or associates, 

except as authorized by law enforcement officials, prosecutorial authorities, or the 

court, for the purpose of aiding in the investigation of criminal activity. 

 

      You will not contact            during the period of probation. 
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      You will attend and successfully complete an approved batterers’ 

intervention program. 

 

      Other             

             

(Use the space below for additional conditions as necessary.) 

You are hereby placed on notice that the court may at any time rescind or 

modify any of the conditions of your probation, or may extend the period of 

probation as authorized by law, or may discharge you from further supervision. If 

you violate any of the conditions of your probation, you may be arrested and the 

court may revoke your probation, adjudicate you guilty if adjudication of guilt was 

withheld, and impose any sentence that it might have imposed before placing you 

on probation or require you to serve the balance of the sentence. The court may 

rescind or modify at any time the terms and conditions imposed by it upon the 

probationer. 

It is further ordered that when you have been instructed as to the conditions 

of probation, you shall be released from custody if you are in custody, and if you 

are at liberty on bond, the sureties thereon shall stand discharged from liability. 

(This paragraph applies only if section 1 or section 2 is checked.) 

It is further ordered that the clerk of this court file this order in the clerk’s 

office and provide certified copies of same to the officer for use in compliance 

with the requirements of law. 

DONE AND ORDERED, on .....(date)...... 

     

Judge 

I acknowledge receipt of a certified copy of this order. The conditions have 

been explained to me and I agree to abide by them. 

.....(date).....      Probationer      

 

Instructed by      

 

    Original:   Clerk of the Court 

    Certified Copies:   Clerk of the Court 
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        Probationer 

Florida Department of 

Corrections, Probation and 

Parole Service 

(f) Form for Community Control. 

In the      Court,  

of    County, Florida 

Case Number     

 

State of Florida 

 

v. 

 

      

Defendant 

 

ORDER OF COMMUNITY CONTROL 

This cause coming on this day to be heard before me, and you, the 

defendant,                     , being now present before me, and you having 

(check one) 

      entered a plea of guilty to 

 

      entered a plea of nolo contendere to 

 

      been found guilty by jury verdict of 

 

     . been found guilty by the court trying the case without a jury of the 

offense(s)           

           

          . 

 

SECTION 1: Judgment of Guilt 

      The court hereby adjudges you to be guilty of the above offense(s). 
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Now, therefore, it is ordered and adjudged that you be placed on community 

control for a period of            under the supervision of the Department of 

Corrections, subject to Florida law. 

SECTION 2: Order Withholding Adjudication 

      Now, therefore, it is ordered and adjudged that the adjudication of 

guilt is hereby withheld and that you be placed on Community Control for a period 

of            under the supervision of the Department of Corrections, subject to 

Florida law. 

SECTION 3: Community Control During Portion Of Sentence 

It is hereby ordered and adjudged that you be 

      committed to the Department of Corrections 

      confined in the County Jail 

for a term of            with credit for            jail time. After you have served      of the 

term, you shall be placed on community control for a period of            under the 

supervision of the Department of Corrections, subject to Florida law. 

      confined in the County Jail 

for a term of            with credit for            jail time, as a special condition of 

community control. 

It is further ordered that you shall comply with the following conditions of 

community control during the community control period.: 

GENERAL CONDITIONS: [List the general conditions of probation 

pursuant to Section 948.03, F.S..] 

SPECIAL CONDITIONS: [List the special conditions of probation as orally 

pronounced and authorized by law.] 

(1) Not later than the fifth day of each month, you will make a full and 

truthful report to your officer on the form provided for that purpose. 
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(2) You will pay the State of Florida the amount of $           per month 

toward the cost of your supervision, unless otherwise waived in compliance with 

Florida Statutes. 

(3) You will not change your residence or employment or leave the 

county of your residence without first procuring the consent of your officer. 

(4) You will not possess, carry, or own any firearm. You will not possess, 

carry, or own other weapons without first procuring the consent of your officer. 

(5) You will live without violating the law. A conviction in a court of law 

shall not be necessary for such a violation to constitute a violation of your 

community control. 

(6) You will not associate with any person engaged in any criminal 

activity. 

(7) You will not use intoxicants to excess or possess any drugs or 

narcotics unless prescribed by a physician. Nor will you visit places where 

intoxicants, drugs, or other dangerous substances are unlawfully sold, dispensed, or 

used. 

(8) You will work diligently at a lawful occupation, advise your employer 

of your community control status, and support any dependents to the best of your 

ability as directed by your officer. 

(9) You will promptly and truthfully answer all inquiries directed to you 

by the court or your officer and allow your officer to visit in your home, at your 

employment site or elsewhere, and you will comply with all instructions your 

officer may give you. 

(10) You will report to your officer at least 4 times a week, or, if 

unemployed full time, daily. 

(11) You will perform            hours of public service work as directed by 

your officer. 

(12) You will remain confined to your approved residence except for one 

half hour before and after your approved employment, public service work, or any 

other special activities approved by your officer. 
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(13) You will pay restitution, costs, and/or fees in accordance with the 

attached orders. 

(14) You will report in person within 72 hours of your release from 

confinement to the probation office in            County, Florida, unless otherwise 

instructed by your officer. (This condition applies only if section 3 on the previous 

page is checked.) Otherwise, you must report immediately to the probation office 

located at           . 

(15) You shall submit to the drawing of blood or other biological 

specimens as required by section 943.325, Florida Statutes. 

(16) You shall submit to the taking of a digitized photograph as required 

by section 948.101, Florida Statutes. 

SPECIAL CONDITIONS 

      You must undergo a (drug/alcohol) evaluation, and if treatment is deemed 

necessary, you must successfully complete the treatment. 

 

      You must undergo a mental health evaluation, and if treatment is deemed 

necessary, you must successfully complete the treatment. 

 

      You will submit to urinalysis, breathalyzer, or blood tests at any time 

requested by your officer, or the professional staff of any treatment center where 

you are receiving treatment, to determine possible use of alcohol, drugs, or 

controlled substances. You shall be required to pay for the tests unless payment is 

waived by your officer. 

 

      You will not associate with            during the period of community control. 

 

      You will not associate with other criminal gang members or associates, 

except as authorized by law enforcement officials, prosecutorial authorities, or the 

court, for the purpose of aiding in the investigation of criminal activity. 

 

      You will not contact            during the period of community control. 

 

      You will maintain an hourly accounting of all your activities on a daily log 

which you will submit to your officer on request. 
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      You will participate in self-improvement programs as determined by the 

court or your officer. 

 

      You will submit to electronic monitoring of your whereabouts as required by 

the Florida Department of Corrections. 

 

      You will attend and successfully complete an approved batterers’ 

intervention program. 

 

      Other             

             

(Use the space below for additional conditions as necessary.) 

[Include all findings, sentencing enhancements, and mandatory minimum 

provisions, as authorized by law and pronounced at sentencing.] 

You are hereby placed on notice that the court may at any time rescind or 

modify any of the conditions of your community control, or may extend the period 

of community control as authorized by law, or may discharge you from further 

supervision or return you to a program of regular probation supervision. If you 

violate any of the conditions and sanctions of your community control, you may be 

arrested, and the court may adjudicate you guilty if adjudication of guilt was 

withheld, revoke your community control, and impose any sentence that it might 

have imposed before placing you on community control.The court may rescind or 

modify at any time the terms and conditions imposed by it upon the probationer. 

It is further ordered that when you have reported to your officer and have 

been instructed as to the conditions of community control, you shall be released 

from custody if you are in custody, and if you are at liberty on bond, the sureties 

thereon shall stand discharged from liability. (This paragraph applies only if 

section 1 or section 2 is checked.) 

It is further ordered that the clerk of this court file this order in the clerk’s 

office, and forthwith provide certified copies of same to the officer for use in 

compliance with the requirements of law. 

DONE AND ORDERED, on .....(date)...... 

     

Judge 
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I acknowledge receipt of a certified copy of this order. The conditions have 

been explained to me and I agree to abide by them. 

.....(date).....          Community controller    

 

Instructed by      

 

    Original:   Clerk of the Court 

    Certified Copies:   Community Controlee 

Florida Department of 

Corrections, Probation and 

Parole Service 

(g) Form for Restitution Order. 

In the Circuit Court, 

  Judicial Circuit, in and for 

  County, Florida 

Division     

Case Number    

 

State of Florida 

 

v. 

 

      

Defendant 

 

RESTITUTION ORDER 

By appropriate notation, the following provisions apply to the sentence 

imposed in this section: 

      Restitution is not ordered as it is not applicable. 

 

      Restitution is not ordered due to the financial resources of the 

defendant. 

      Restitution is not ordered due to      . 

 

      Due to the financial resources of the defendant, restitution of a portion 

of the damages is ordered as prescribed below. 
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      Restitution is ordered as prescribed below. 

 

      Restitution is ordered for the following victim. (Victim refers to the 

aggrieved party, aggrieved party’s estate, or aggrieved party’s next of 

kin if the aggrieved party is deceased as a result of the offense. In lieu 

of the victim’s address and phone number, the address and phone 

number of the prosecuting attorney, victim’s attorney, or victim 

advocate may be used.) 

 

              

Name of victim Name of attorney or advocate if 

applicable 

Address         

City, State, and Zip Code         

Phone Number (of prosecuting attorney, victim’s attorney, or victim advocate) 

              

 

      The sum of $      for medical and related services and devices relating to 

physical, psychiatric, and psychological care, including non-medical care 

and treatment rendered in accordance with a recognized method of healing. 

 

      The sum of $      for necessary physical and occupational therapy and 

rehabilitation. 

 

      The sum of $      to reimburse the victim for income lost as a result of the 

offense. 

 

      The sum of $      for necessary funeral and related services if the offense 

resulted in bodily injury resulting in the death of the victim. 

 

      The sum of $      for damages resulting from the offense. 

 

      The sum of $      for          

             

It is further ordered that the defendant fulfill restitution obligations in the 

following manner: 
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      Total monetary restitution is determined to be $      to be paid at a rate of $      

per (check one)       month       week       other (specify)                    . and is 

to be paid (check one)       through the clerk of the circuit court, 

       to the victim’s designee, or       through the Department of Corrections, 

with an additional 4% fee of $      for handling, processing, and forwarding 

the restitution to the victim(s). 

 

      For which sum let execution issue. 

[Include all restitution and findings, as authorized by law and pronounced at 

sentencing.]  

DONE AND ORDERED at            County, Florida, on .....(date)...... 

      

 Judge 

 Original: Clerk of the Court 

 Certified Copy: Victim 

 

Approved 21-0 
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The meeting was called to order by Meredith Charbula, Chair of the Criminal Rules Procedure 

Committee.  

Minutes: The minutes were approved by unanimous acclamation with no corrections.  

LIAISON REPORTS: 

Rules of Judicial Administration Committee- Heather Telfer reported for Melanie Casper. 

Heather indicated that RJA was looking at two rules, Civil Rule 1.451 and RJA 2.530, which 

address witness testimony (particularly appearing telephonically or electronically). These rules 

are in conflict with each other however, criminal practice is currently not subject to these rules in 

light of Crawford and confrontation issues. Christine Guard, Michael Schmid, and Judge Morgan 

opined that these rules should not be applied to criminal cases. Judge Bergosh discussed a case 

where testimony was received in court from a witness in Ireland. He indicated that a Judge 

should have discretion as to this issue. Carol Dittmar indicated that testimony can be received 

remotely in postconviction matters. Chair Meredith Charbula will communicate the Committee’s 

input to the RJA. Robert Holborn added that Rule 3.116 was previously proposed but was not 

accepted at last year’s June meeting and a draft is available. 

Appellate Court Rule Committee (“ACRC”)- Sheila Loizos reported that as to the record on 

appeal the Committee considered several amendments at the Court’s request. Then they also 

discussed the pending report to the Board of Governors that would add back the five days for 

service by e- mail for appellate matters. There were no other relevant issues as to CPRC. H. Scott 

Fingerhut, Incoming Chair, indicated that as to requests for opinions in appeals where a Per 

Curiam Affirmed is issued, that new rules are coming out for comment in the Florida Bar News. 

Another ACRC proposal would require a 3-judge panel for all appeals. Andrew Stanton is the 

ACRC Liaison to the Criminal Procedure Rules Committee. 

Circuit Judges Liaison- Judge Bergosh indicated there was no report. 

County Court Judges Liaison- Judge Hudson indicated there was no report. 

Florida Defense Attorney Association Liaison- Eugene Nichols indicated there was no report.  

Florida Public Defender Association Liaison- There was no report. 

Florida Prosecuting Attorneys Association- There was no report. 

Florida Supreme Court Criminal Steering Committee- David Gillespie reported that there may be 

some changes as to what needs to be included in an Anders brief in the future.  

STANDING SUBCOMMITTEE REPORTS: 

All subcommittees (other than Fast Track) had been tasked by Chair Meredith Charbula. with the 

review of their assigned rules to change or correct any archaic language, incorrect practices, 

length and clarity. 

Subcommittee I: Michael Schmid indicated Subcommittee I reviewed Criminal Rules of 

Procedure 3.010-3.180. Proposed changes were made to several of the rules. The full Committee 

reviewed the proposed changes to the following rules; 3.010, 3.025, to the title of Rule 3.030 and 
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subsection(b), 3.131(k), 3.133, 3.134, 3.172, and 3.180. The changes to these rules were agreed 

to by the Committee with the exception of 3.134 which the Committee decided needed no 

change. There was a discussion held as to Rule 3.130(b) relating to First Appearances. There 

were several recommendations as to where the Subcommittee’s proposed (4) should be placed in 

the rule. Jane McNeil raised a number of concerns including why is this language being inserted, 

and does it comply with the case law. Chair Charbula explained that the new proposed (4) was 

being added to avoid the withdrawal of pleas based on claims of failure of the defendant to 

understand the rights explained on video. Jeffrey Schwartz indicated the proposed (4) comports 

with the case law. After further discussion, Chair Charbula sent Rule 3.130 back to the 

Subcommittee for further review. The Subcommittee next presented to the Committee a request 

sent from Murray Silverstein in regard to retention of documents. This issue has been reviewed 

in the past and the Criminal Procedure Rules refer back to Rules of Judicial Administration 2.250 

and 2.525. The Committee determined that no action would be taken and the Rules would remain 

unchanged other than to correct the misspelling of contendere. Lastly, Subcommittee I, presented 

proposed language to be added to 3.180(b) to resolve a possible conflict between the language in 

Rule 3.130. The Committee determined that this should be referred back to the Subcommittee for 

further consideration. A motion was made by Brian Fernandes to approve the all of the changes 

that were agreed upon by the full Committee and said motion was seconded by Judge Morgan. 

The motion passed by a vote of 33-0. 

Subcommittee II: Judge Higbee presented for Subcommittee II. The Subcommittee reviewed 

Rule 3.190 and made changes to (c) and (e) removing extraneous language. Some further 

discussion of the language in this rule ensued and the Committee reached consensus as to the 

changes. Next rule 3.191 was discussed. The Subcommittee had reviewed and made suggested 

language corrections. There was agreement as to those changes. A Committee comment was 

drafted by the Subcommittee to address the decision in Smart v. State, 179 So. 3d 477 (Fla. 4th 

DCA 2015). After discussion Brian Fernandes made a motion to approve the comment and 

Jeffrey Schwartz seconded the motion. The motion passed by a vote of 22-9.  

There was also discussion of a proposal to change Rule 3.126 to lengthen the time frame for the 

filing of an Insanity Defense Notice. It was decided to send this review back to the 

Subcommittee for further consideration.  

Subcommittee III: Heather Telfer presented on behalf of Melanie Casper. Rule 3.220 (h)(5) was 

reviewed by the Subcommittee. It was decided that this review would be sent back for further 

consideration as the proposed recommendation appears to be inconsistent with Florida Statute 

48.031(4)(a). The language changes to Rule 3.240 were approved. Christine Guard made a 

motion to approve that was seconded by Varinia Van Ness and the motion passed 31-0. 

Subcommittee IV: Carol Dittmar presented on behalf of Subcommittee IV.  There was a 

proposal to remove “so help you God” from the oaths in Rules 3.300 and 3.360. After a vigorous 

discussion a motion was made by Judge Morgan and seconded by Roberto Arias to remove the 

language. The motion did not pass by a vote of 2-24-4(abstentions). Next there were proposed 

minor changes of language in Rule 3.330 and 3.470. There were friendly amendments to the 

proposal and the changes were approved by a vote of 31-0. 

Subcommittee V: Eugene Nichols indicated that they were still reviewing Rule 3.730 and 

determining whether the language in Rule 3.131 should mirror any change to Rule 3.730. The 
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Subcommittee V also reviewed the Supreme Court opinion in Clarke v. U.S., 184 So. 3d 1107 

(Fla. 2016). It was determined by the Subcommittee that there was no need to change the 

definition of conviction as stated in the Rule 3.701.  

Subcommittee VI: Roseann Eckert presented on behalf of the Subcommittee. There was 

discussion of the proposed language additions to Rule 3.800(c). The addition was an attempt to 

circumvent the defendant from filing a motion to mitigate a negotiated sentence pursuant to a 

plea agreement. The addition to Rule 3.800(c) failed by a vote of 6-23-1.  Changes to Rule 3.801 

were discussed briefly and sent back to the Subcommittee.  

Subcommittee VII: The Subcommittee considered whether RJA 2.555 should become a Rule of 

Criminal Procedure. The full Committee determined that more work needed to be done on this 

potential rule, including further consideration of whether it should be in the Rules of Criminal 

procedure at all—it was sent back to the Subcommittee. 

Fast Track: Mara Marzano reported the Fast Track Subcommittee reviewed HB1149, CH 16-

199(1294), 7101, and CH 2016-24(HB545). The Subcommittee determined that HB1149 

required no rule changes. As to CH 16-199(1294) The Subcommittee proposed adding language 

to 3.220(h)(4) to expand the class of sensitive witnesses who must be videotaped at deposition to 

include those under the age of 18 and those with intellectual disabilities. The Subcommittee also 

recommended changes based on CH2016-24(HB545). The Subcommittee proposed new Rule 

3.181, made changes to 3.780. These changes were based on the legislation which created new 

death penalty notice time frames. The Committee voted 25-2 to approve the new Rule and 

change to 3.780. 

NEW BUSINESS 

None 

The meeting was adjourned at 5:03pm. 

Respectfully submitted, 

Mara Marzano 
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Hon. Roberto Arias (Phone)    Hon. Dawn Kuhlmey Hudson (Phone) 

Berdene Bevione Beckles     Fariba Nora Komeily (Phone) 

Patrice Faith Behnstedt    Sheila Ann Loizos 

Hon. Wendy Williams Berger (Phone)  Mara Waxman Marzano 

Hon. Gary Lee Bergosh (Absent)   Jane Allie McNeill 

Grace Kimberly Bowles    Eugene Bullard Nichols 

Hon. Melinda Brown (Phone)    Rhonda Denise Peoples-Waters (Absent) 

Hunter Harris Chamberlain     Robert Scavone, Jr. 

Meredith Charbula     Danielle A. Sherriff (Absent) 

Angelina M. Colonneso, Representative (Phone) Jeffrey David Swartz 

Theresa N. Jean-Pierre Coy    David Candido Thompson (Phone) 

Carol Marie Dittmar     Varinia Van Ness  

Douglas Duncan     Hon. Samantha Lee Ward 

Roseanne Eckert     Hon. T. Kent Wetherell II 

Jude Michael Faccidomo (Phone)   Candice Noel Zeigler 

David Paul Gillespie (Absent)    

 

Liaisons: 

Heather Savage Telfer (Bar Liaison) 

Andrew Stanton (ACRC Liaison) 

 

Guests: Ita Neymotin, Scott McClusky,  

Scott Schwartz, Matthew Smith and 

Rob Mason  

 

Speakers:  

William J. Schifino, Jr., President of the Florida Bar 

Michelle Suskauer, candidate for President-Elect 

Ita Neymotin, Regional Counsel for the Second District Court of Appeal 
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I. CALL TO ORDER 
 

The meeting was called to order by H. Scott Fingerhut, Chair of the Criminal Rules Procedure 

Committee. 

 

II. HOUSEKEEPING 
 

New Members Introduced: Berdene Bevione Beckles, Hunter Harris Chamberlain, Douglas 

Duncan, Nicole Valdes Hardin, and Hon. T. Kent Wetherwell 

 

Minutes:  The amended minutes of June 17, 2016 were approved by unanimous acclamation with 

no corrections after a motion by Brian Lee Fernandes and a second by Jeffrey Swartz. 

 

III. LIAISON REPORTS 
 

Rules of Judicial Administration Committee  
Hon. Samantha Ward reported that the RJA was in the process of finalizing changes to the 5 day 

rule, wherein they were proposing to remove the additional 5 days for service by e-mail but 

retain the additional 5 days for service by mail, due to the fact e-mail service is instantaneous, 

whereas mail service is not.  It was also noted that RJA was willing to compromise with ACRC 

and amend its computation of time rule to prove that for purposes of service, counting should 

begin the first business day (i.e. non-weekend or holiday) after the triggering event.  It was 

further noted that ACRC was willing to compromise and revoke its amendments to the appellate 

computation of time rule and instead add additional days to the underlying time frames in order 

to compensate for time lost due to the RJA amendments.  After periodic attendance of the RJA 

Committee meeting, it was reported that the amendment was approved.   

 

Appellate Court Rule Committee (“ACRC”)  
Hon. T. Kent Wetherell reported that the ACRC has been discussing the 5-day rule and 

‘rendition.’  It was also reported that beginning in 2020, a notice of supplemental authority can 

include up to 350 words of argument. 

 

Circuit Judges Liaison  
Hon. Gary Bergosh; It was noted that there was nothing new to report. 

 

County Court Judges Liaison  
Hon. Roberto Arias reported that there was nothing new to report. 

 

Florida Defense Attorney Association Liaison  
Varinia Van Ness reported on behalf of Jude Faccidomo and indicated that there was nothing 

new to report. 

 

Florida Public Defender Association Liaison  
Jane McNeill reported that the upcoming focus of the FPDA will be the direct filing of juvenile 

cases and a change in expungement statute. 
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Florida Prosecuting Attorneys Association 

Brian Fernandes reported that the FPAA will hold its winter conference in November and that 

the death penalty will be discussed in detail. 

 

Florida Supreme Court Criminal Steering Committee  
Hon. Jon Morgan reported that there was nothing new to report. 

 

IV. STANDING SUBCOMMITTEE REPORTS 
 

Subcommittee I (Rules 3.010 - 3.180) 

Hon. Roberto Arias, Chair, presented for Subcommittee I   

Referral 15-17-I: The subcommittee was previously asked by former chair Meredith Charbula 

to review rules 3.010 thru 3.180 for grammar, clarity, inconsistent references, etc.  Accordingly, 

the subcommittee reviewed Rule 3.130, First Appearance, and recommended minor changes to 

the rule and added (b)(2), Use of Video Recording to Provide Notice of Rights.  After a brief 

discussion, Brian Fernandes moved to approve the recommended changes, wherein Scott 

Fingerhut noted that there was no need for a second to the motion as it came from a 

subcommittee, and was approved by the committee 32-0.        

Referral 16-12-I: The subcommittee also reviewed a referral regarding a Nebbia hold requiring 

a Nebbia hearing on arrest warrants.  The subcommittee decided that the complaint and/or issue 

was only in individual counties and that there were other avenues other than a change to Rule 

3.131 that defense attorneys could use to address the issue, such as filing appropriate motions.  

Accordingly, the subcommittee decided not to take action on this referral. 

   

Subcommittee II (Rules 3.190 – 3.219) 

Mara Marzano, Chair, presented for Subcommittee II 

Referral 15-17-II: The subcommittee was previously asked by former chair Meredith Charbula 

to review rules 3.190 thru 3.219 for grammar, clarity, inconsistent references, etc.  Accordingly, 

the subcommittee reviewed Rule 3.216 regarding insanity.  There was a lot of discussion 

regarding the recommended changes to the time requirements of the rule.  Meredith Charbula 

recommended that the issue be returned to the subcommittee for further study and the committee 

agreed.  Accordingly, the issue was sent back to the subcommittee for further work.   

 

Subcommittee III (Rules 3.220 – 3.240) 

Hon. Samantha Ward, Chair, presented for Subcommittee III 

Referral 15-17-III: The subcommittee was previously asked by former chair Meredith Charbula 

to review rules 3.220 thru 3.240 for grammar, clarity, inconsistent references, etc.  Accordingly, 

the subcommittee reviewed Rule 3.240 and recommended minor changes.  Brian Fernandes 

moved to approve the recommended changes, which was seconded by Jeffrey Swartz, and 

approved by the committee 24-0.     

Referral 15-15-III: A joint work group reviewed a concern regarding the video taping of the 

depositions of undercover officers pursuant to Rule 3.220(h)(4) and (5).  After a discussion, the 

subcommittee voted 11-3 that no amendment was necessary to the existing rule.  

Referral 15-22-III: The subcommittee also reviewed a concern regarding the service of 

subpoenas for police officers.  The subcommittee reviewed Rule 3.220 and recommended a 

change in subdivision (h)(5) regarding the address a subpoena can be sent to and recommended a 
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change in subdivision (n)(3) by adding ‘as defined by Florida Rule of Judicial Administration 

2.505’ and ‘The signature of the attorney constitutes a certification that it complies with Florida 

Rule of Judicial Administration 2.515.’  After a discussion, it was moved to approve the 

recommended changes to subdivision (h)(5), which was approved by the committee 29-1.  

Additionally, Brian Fernandes moved to approve the recommended changes to subdivision 

(n)(3), which was seconded by Jeffrey Swartz, and approved by the committee 24-0. 

Referral 16-16-III: The subcommittee reviewed a concern regarding Rule 3.220(j) in light of 

the opinion issued in Scipio v. State, 928 So.2d 1138 (Fla. 2006).  The subcommittee 

recommended adding a sentence regarding the duty to disclose a statement that materially alters 

a previously provided statement.  There was a discussion regarding what is a ‘statement’ and 

what is ‘material,’ and whether a comment would be helpful noting that the change is to clarify 

the existing rule.  Hon. Samantha Ward moved to pass the amendment, which was seconded by 

Theresa Coy, and approved by the committee 30-0.     

Referral 16-18-III: The subcommittee approved a new rule for ex parte motions for defense 

related costs.  However, after a lot of discussion among the committee members, it was decided 

to send the issue back to the subcommittee for further review. 

 

Subcommittee IV (Rules 3.250 – 3.570) 

Carol Dittmar, Chair, presented for Subcommittee IV 

Referral 16-15-IV: The subcommittee reviewed a request from attorney Bart Schneider of the 

Office of the State Courts Administrator, who requested a new rule regarding the return of 

property held by the clerk of the court and/or a law enforcement agency, which had been 

lawfully seized pursuant to a criminal investigation under section 705.105, Florida Statutes.  

After a discussion regarding whether a new rule was necessary, the subcommittee unanimously 

determined that it was not necessary to create a rule for motions regarding the return of property 

as the statute is clear. 

 

Subcommittee V (Rules 3.580 – 3.790) 

Hon. Wendy Berger, Chair, presented for Subcommittee V 

Referral 15-17-V: The subcommittee was previously asked by former chair Meredith Charbula 

to review rules 3.580 thru 3.790 for grammar, clarity, inconsistent references, etc.  Accordingly, 

the subcommittee recommended minor changes to Rule 3.590, Time for and Method of Making 

Motions; Rule 3.600, Grounds for New Trial; Rule 3.610, Motion for Arrest of Judgment; Rule 

3.691, Post-Trial Release and Rule 3.692, Petition to Seal or Expunge.   Brian Fernandes moved 

to approve the subcommittee’s recommended changes to the above-referenced rules, which was 

seconded by Hon. Olga Gonzalez, and approved by the committee 29-0.   

Referral 16-13-V: The subcommittee reviewed Rule 3.704 to determine if it sufficiently tracked 

Section 921.0024, Florida Statutes.  The subcommittee determined that the rule was missing the 

adult-on-minor sex offense multiplier and voted unanimously to add language to Rule 

3.704(d)(24).  The subcommittee also changed the phrase ‘state’ attorney to ‘prosecuting’ 

attorney in subdivision(d)(1) so that statewide prosecutors are included.  There was discussion 

among committee members that the addition to section (24) was not as succinctly written as 

possible; however, it was noted that the addition tracked the statute verbatim.  Brian Fernandes 

moved to approve the recommended changes, which was seconded by Patrice Behnstedt, and 

approved by the committee 30-1.       
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Subcommittee VI (Rules 3.800 – End) 

Meredith Charbula, Chair, reported for Subcommittee VI 

Referral 15-17-VI: The subcommittee was previously asked by former chair Meredith Charbula 

to review rules 3.010 thru 3.180 for grammar, clarity, inconsistent references, etc.  Accordingly, 

the subcommittee recommended a change to Rule 3.810, Commitment of Defendant; Duty of 

Sheriff.  Brian Fernandes moved to approve the recommended changes, which was approved by 

the committee 29-0.   

Referral 16-08-VI: The subcommittee reviewed a request by John Booth, of FDLE, to amend 

Rule 3.989 to conform to legislative changes.  Brian Fernandes moved to approve the 

recommended changes, which was approved by the committee 29-0. 

 

Subcommittee VII: 

Hon. Ron Higbee, Chair, reported for Subcommittee VII 

Referral 16-02-VII: The subcommittee reviewed Florida Rule of Judicial Administration 2.555 

to determine whether it should be added to the criminal rules.  The subcommittee did not see the 

purpose of adding the rule because it does not comport with the current criminal practice across 

the State.  The subcommittee determined that it was more a rule of administration and not a rule 

of criminal procedure.  Thus, the subcommittee voted not to accept Florida Rule of Judicial 

Administration 2.555 into the Rules of Criminal Procedure.  Accordingly, no vote of the 

committee was necessary. 

Referral 16-14-VII: The subcommittee reviewed a referral regarding whether a change was 

needed to Rule 3.9855, the juror voir dire questionnaire, to delete the birth year for privacy.  The 

subcommittee decided to wait to see if the Court accepts the civil procedure rules committee’s 

proposed amendment to the questionnaire and then will consider making a similar amendment to 

the criminal rule. 

 

IOP: 

H. Scott Fingerhut, Chair, reported for the IOP subcommittee. 

Referral 16-17-IOP: Scott Fingerhut, recommended several amendments to the IOP to provide 

greater clarity.  Judge Ron Higbee moved to waive the standard ten day waiting period to 

approve IOP changes, which was seconded by Judge Jon Morgan, and approved by the 

committee 33-0.  There was a discussion regarding the merits of the current 2/3 rule and whether 

justice would be better served with a majority rule.  However, because there was a tie vote in the 

subcommittee, the 2/3 rule was not before the committee for a vote.  Otherwise, the 

recommended changes to the IOP were detailed by Chair Fingerhut, as listed in the supplement 

of the agenda on pages 17 thru 18.  Brian Fernandes moved to approve the recommended 

changes to the IOP, which was seconded by Judge Jon Morgan, and approved by the committee 

33-0.     

 

Fast Track: 

H. Scott Fingerhut, Chair, reported for the Fast Track subcommittee 

Referral 15-01-FT: The committee reviewed amendments that RJA was making to Rule 2.514 

to remove the additional 5 days allowed for service by e-mail.  There was a lot of discussion 

about whether the committee would accept the amendments being made by RJA.  After a lengthy 

discussion and a suggestion by Judge Wetherell, Meredith Charbula moved to delete Rule 3.070 
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and amend Rule 3.040, which was seconded by Hon. Jon Morgan, and approved by the 

committee 24-1. 

 

V. REFERRAL BEYOND THE COMMITTEE’S SCOPE 
John Tomasino, Clerk of the Court, forwarded a request for amendment from John M. Armey, 

referral 16-19-VII, requesting the creation of a ‘Writ of Junk Science.’  After a brief discussion, 

Brian Fernandes moved to take no action, which was seconded by Meredith Charbula, and 

approved unanimously by the committee. 

  

VI. NEW BUSINESS   
None 

 

VII. ADJOURNMENT 

It was noted that the Criminal Procedure Rules Committee will next meet on Friday, February 

17, 2017, Conference Room C, The Florida Bar Offices, Tampa Airport Marriott. 

 

The meeting was adjourned at 5:36 p.m. 

 

 

 

 

Respectfully submitted, 

 

Sheila Ann Loizos 
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CRIMINAL PROCEDURE RULES COMMITTEE 

MINUTES 

FEBRUARY 17, 2017 

Attendance 

PRESENT:   H. Scott Fingerhut; Chair, Brian Lee Fernandes; Vice Chair, Honorable 
Christine Ann Guard; Vice Chair, Honorable Jon Berkley Morgan; Vice Chair, Honorable 
Roberto Arias, Berdene Bevione Beckles, Honorable Wendy Williams Berger, 
Honorable Gary Lee Bergosh, Hunter Harris Chamberlin, Meredith Charbula , Carol 
Marie Dittmar, Douglas Duncan , Roseanne Eckert, Jude Michael Faccidomo, David 
Paul Gillespie , Honorable Olga Marie Gonzalez-Levine, John Stephen Hager, 
Honorable Ronald Paul Higbee, Robert D. Holborn II, , Fariba Nora Komeily, Mara 
Waxman Marzano, Jane Allie McNeill, Eugene Bullard Nichols, Robert Scavone, Jr., 
Danielle A. Sherriff, Jeffrey David Swartz, David Candido Thompson, Varinia Van Ness, 
Honorable Samantha Ward, Honorable T. Kent Wetherell II. 

LIAISONS: Heather Savage Telfer; Bar Liaison, Andy Stanton; Appellate Court Rules 
Committee. 

GUESTS: Matt Whyte; Manatee County Clerk’s Office, Susan Woolf; Escambia County 
Clerk.  

EXCUSED:  Patrice Faith Behnstedt, Grace Kimberly Bowles, Honorable Melinda 
Darlene Kirsch Brown, Angelina M. Colonneso; Representative, Theresa N. Jean-Pierre 
Coy, Honorable Dawn Kuhlmey Hudson, Sheila Ann Loizos. 

ABSENT:  Dennis G. Kainen; Board Liaison, Nicole Valdes Hardin, Rhonda Denise 
Peoples-Waters, Candice Noel Zeigler. 

I. Call to Order- The meeting was called to order by H. Scott Fingerhut, 
Chair of the Criminal Rules Procedure Committee. The meeting was 
held by teleconference.  

 

II. Chair’s report -  The minutes of 10/21/16 were approved by 
unanimous acclamation with two corrections. The motion to approve 
was made Varinia Van Ness and seconded by Christine Ann Guard.  

 

III. Subcommittee Reports –  
 

Subcommittee I – Subcommittee Chair Roberto Arias presented the 
subcommittee’s recommended amendment to Rule 3.180 to resolve a 
possible conflict with Rule 3.130. The amendment was discussed. A 
friendly amendment was made by Jane McNeill and it was accepted by 
subcommittee Chair, Roberto Arias. There was a suggestion to add a 
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committee note to the Rule but the committee decided not to include a 
committee note. The amendment was approved by a vote of 26-0. The 
amendment is as follows: 

RULE 3.180. PRESENCE OF DEFENDANT 

(a) [No change] 

(b) Presence; Definition. Except as permitted by rule 3.130 
relating to first appearance hearings, Aa defendant is present for purposes 
of this rule if the defendant is physically in attendance for the courtroom 
proceeding, and has a meaningful opportunity to be heard through counsel 
on the issues being discussed. 

(c)–(d) [No change] 

 

Subcommittee II-  Subcommittee Chair, Mara Marzano indicated that the 
subcommittee reconsidered an amendment to Rule 3.216, as the rule was sent 
back during the October meeting, and that it was determined that the 
subcommittee’s recommendation is that the Rule be left as is without changing 
any of the time frames. There was no interest from the full committee to change 
the subcommittee’s recommendation. The subcommittee had also looked at a 
referral to consider including the State’s right to a speedy trial in the speedy trial 
rule. The full committee agreed that the subcommittee’s decision to not amend 
the Rule was appropriate as the Defendant’s right to due process will always 
override the State’s right to speedy trial.  

Subcommittee III-  Subcommittee Chair, The Honorable Judge Ward 
presented a proposed amendment to Rule 3.111 adding a subdivision that would 
allow for defendants found to be indigent for costs to apply ex-parte for approval 
of costs to employ necessary services to prepare for an adequate defense. The 
ex-parte motion would need to comply with Florida Rule of Judicial Administration 
2.420. A discussion was had on the proposal. There was the request to add more 
specific language to identify that subdivision (f) would not apply to Public 
Defenders and Regional Conflict counsel as their budgets provide for access to 
these services without making a motion for approval to JAC. A straw poll as to 
whether the more specific language or less specific language was the preferred 
choice. The vote was 21-0-1 to proceed with the more specific language. There 
was a straw poll as to whether to include a committee note with the proposed 
amendment and it was decided by a vote of 21-4-1 that a committee note was 
not wanted. The final vote as to the amendment was to accept the amendment 
with specific language by a vote of 21-4-1. The amendment is as follows: 
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RULE 3.111. PROVIDING COUNSEL TO INDIGENTS 

(a)–(e) [No change] 

(f) Motion for Defense Related Costs for Indigent Defendants. 

(1) Any defendant who has been found by the court to be 
indigent for costs, and is not represented by the office of the public 
defender, office of the regional conflict counsel, or the office of capital 
collateral regional counsel, may file a motion for funds for the appointment 
of an investigator, expert, or any other services necessary for an adequate 
defense.  

(2) The defendant may file such motion ex parte and under 
seal pursuant to Florida Rule of Judicial Administration 2.420 with notice 
and service on the Justice Administration Commissions.  

(3) Any hearing on defense related costs shall be ex parte 
with only the defendant and Justice Administration Commission present. 
The trial court shall determine reasonable compensation for the requested 
service. The court may, in the interest of justice, and on a finding that timely 
procurement of necessary services could not await prior authorization, 
ratify such service after they have been obtained. 

20__ Amendment. Subpoena for the issuance of duces tecum shall 
be governed pursuant to rule 3.220. 

Subcommittee III also considered whether 3.220(h)(4) should be amended to use 
video recording instead of videotaping. The subcommittee recommended no change 
was needed and the full committee agreed. The subcommittee also looked at whether 
any protections need to be added to the Rule when there is a child victim whose 
deposition is taken by a pro-se defendant.  The subcommittee recommended no change 
as this issue is handled by administrative orders from the individual circuits and the full 
committee agreed. 

Subcommittee IV- Nothing 

Subcommittee V-  Subcommittee Chair, The Honorable Wendy Berger 
indicated that based on a potential conflict identified by the RJA Liaison 
subcommittee needed to rescind the prior amended language to Rule 3.691 to 
resolve the conflict. The amendment rescinding the prior amended language was 
approved by a vote of 25-0. The language approved by the full committee is as 
follows: 
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RULE 3.691. POST-TRIAL RELEASE 

(a)–(b) [No additional changes]  

(c) Review of Denial. An order by a trial court denying bail to 
a persondefendant pursuant to the provisions of subdivision (a) may be 
reviewed by motion to the appellate courtappealed to the appellate court 
and the motion shall be advanced on the calendar of the appellate court for 
expeditious review.  

(d)–(e) [No additional changes] 

Subcommittee VI- The subcommittee was asked whether Rule 3.850 should be 
amended to clarify that the certifications in subdivision (n) must be included in the 
contents of a motion and the subcommittee felt the Rule should be amended. The 
proposed amendment is as follows: 

RULE 3.850. MOTION TO VACATE, SET ASIDE, OR CORRECT 
SENTENCE 

(a)–(b) [No change] 

(c) Contents of Motion. The motion must be under oath stating 
that the defendant has read the motion or that it has been read to him or 
her, that the defendant understands its content, and that all of the facts 
stated therein are true and correct. The motion must include the 
certifications required by subdivision (n) of this rule and must also include 
an explanation of:  

(1)–(7) [No change] 

(d)–(n) [No change] 

The full committee approved the amendment by a vote of 25-0. 

The subcommittee also considered a number of other referrals and determined 
that either no change was needed or that the referral was outside the scope of the 
committee. The referrals that the subcommittee recommended no rule change was 
needed were as follows; Whether an amendment was needed to Rule 3.851to address 
a footnote in Farina V. State, 191 So. 3d 454 (Fla. 2016); Whether Rule 3.850 should be 
amended to detail potential sanctions for successive filings; Should the rules create a 
procedure to address the situation in Cannon v. State, No 1D16-93, 16WL 7324175. 
The subcommittee determined that a request to require two minority jurors in all death 
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penalty cases was outside the scope of a rules committee.  The full committee accepted 
the subcommittee’s decisions without discussion.  

Subcommittee VII- The Civil Procedure Rules Committee is amending its juror 

voir dire questionnaire to comply with Florida Rule of Judicial Administration 2.415. The 
subcommittee is deferring until the Supreme Court issues its opinion as to the civil 
amendments before addressing the criminal rule. 

Oversight/IOP Subcommittee- No report. 

Fast Track Subcommittee – No report. 

 

Liaison Reports 

1. Rules of Judicial Administration –  A discussion of RJA Rule 2.140 was 
had. It was determined that the Criminal Procedure Rules Committee 
would create a special subcommittee to draft a comment to the RJA 
rule. Also, it was discussed as to whether there could or should be an 
overarching rule for testimony by phone or video.  

2. Rules of Appellate Procedure Committee- Hon. T. Kent Wetherell  

There will be a change of font to Arial and Bookman Old Style. 

Also, there will be a word count limit coming in lieu of a page limit.  
3. Circuit Court Judges- No report. 
4. County Judges- No report. 
5. FACDL- No report. 
6. Florida Public Defender Association- There are possible 10% budget 

reductions being considered for PD and SAO’s budgets.  
7. Florida Prosecuting Attorneys Association-Death Penalty cases and 

the attendant issues are of concern at this time.  
8. Florida Supreme Court Criminal Court Steering Committee- No report.  

There was no new business and the meeting was adjourned.  

 

`  Respectfully submitted,  

Mara W. Marzano 
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CRIMINAL PROCEDURE RULES COMMITTEE  

MINUTES 

June 23, 2017 

 

ATTENDANCE 
 

Present: H. Scott Fingerhut (Chair); Brian Lee Fernandes (Vice Chair); Hon. Christine Ann 

Guard, (Vice Chair); Hon. Jon Berkley Morgan (Vice Chair); Hon. Roberto Arias; Berdene 

Bevione Beckles (by phone); Patrice Faith Behnstedt (by phone); Hon. Wendy Williams Berger; 

Hon. Gary Lee Bergosh (by phone); Grace Kimberly Bowles (by phone); Hunter Harris 

Chamberlin; Meredith Charbula; Theresa N. Jean-Pierre Coy; Douglas Duncan; Roseanne 

Eckert; Jude Michael Faccidomo; David Paul Gillespie; Hon. Olga Maria Gonzalez-Levine; 

Hon. Ronald Paul Higbee (by phone); Robert D. Holborn II; Hon. Dawn Kuhlmey Hudson; 

Sheila Ann Loizos; Mara Waxman Marzano; Jane Allie McNeill; Rhonda Denise Peoples-

Waters (by phone); Danielle A. Sherriff; Jeffrey David Swartz (by phone); David Candido 

Thompson (by phone); Hon. Samantha Lee Ward; Hon. T. Kent Wetherell II; Matt Whyte (by 

phone); and Candice Noel Zeigler (by phone) 

   

Liaisons:  Dennis G. Kainen (Board Liaison) and Heather Savage Telfer (Bar Liaison) 

 

Guests:  Jason B. Blank; Jason Bloch (new member); Angela C. Dempsey (new member); Liana 

Matthews (new member); Anne M. McBride; Ita Neymotin (Regional Counsel for the Second 

District Court of Appeals); Nushin G. Sayfie (new member); James Stewart (new member); Art 

Stresing; Michael Davis     

 

Excused:  Fariba Nora Komeily; Robert Scavone, Jr.; Varinia Van Ness  

  

Absent:  Hon. Melinda Darlene Kirsch Brown; Carol Marie Dittmar (resigned); John Stephen 

Hager; Nichole Valdes Hardin; and Eugene Bullard Nichols 

 

Speakers:  Justice Alan Lawson, Michael Higer (Bar President), and Michelle Suskauer(Bar 

President Elect) spoke at the beginning of the meeting. 

 

I.CALL TO ORDER  

The meeting was called to order by H. Scott Fingerhut, Chair of the Criminal Rules Procedure 

Committee.  New members who were present, along with the new vice chairs, were introduced to 

the Committee.  It was mentioned that Meredith Charbula presented oral arguments on behalf of 

the committee before the Florida Supreme Court regarding the rule amendments defining “lead 

counsel,” “additional counsel,” and “limited representation counsel” in SC16-1062..  

 

The amendments removing the extra 5 days for service via e-mail (or extra 3 days in criminal 

cases) have been filed in SC17-882. 
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II.  CHAIR’S REPORT  

The minutes of February 17, 2017, were approved by unanimous acclamation without any 

corrections.  The motion to approve was made by Hon. Jon Berkley Morgan and seconded by 

Hon. Christine Ann Guard. 

 

III.  LIAISON REPORTS: 

 

Rules of Judicial Administration Committee  

Hon. Samantha Ward discussed the proposed elevation of RJA, in SC17-155, and noted that the 

Florida Supreme Court did not seem persuaded by RJA’s argument for the change. 

 

Appellate Court Rule Committee (“ACRC”)  

Hon. T. Kent Wetherell indicated that there was nothing of interest to report relative to our 

committee.  It was noted that ACRC is currently working on its 2020 cycle and that its 2017 

cycle, which included requiring a 3-judge panel in all appeals, was argued before the Court and 

may not move forward as the rule appears to be too impractical.   

 

Circuit Judges Liaison  

Hon. Gary Bergosh indicated that there was nothing to report. 

 

County Court Judges Liaison  

Hon. Roberto Arias indicated that there was nothing to report. 

 

Florida Defense Attorney Association Liaison  

Jude Faccidomo indicated that there was nothing to report.  

 

Florida Public Defender Association Liaison  

Jane McNeill indicated that there was nothing to report. 

 

Florida Prosecuting Attorneys Association  

Brian Fernandes indicated that he had sent an e-mail to the FPAA requesting reimbursement for 

prosecutors working on committees but had not received any comment. 

 

Florida Supreme Court Criminal Steering Committee  

Hon. Jon Morgan indicated that there was nothing to report. 
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IV.  STANDING SUBCOMMITTEE REPORTS  

 

Subcommittee I - VI  

 

17-02-FT (Original Documents) 

The committee was asked to review its rules to determine if any criminal rules could be 

exempted from the depositing requirement of Rule 3.030(c), which requires any document that is 

sworn to or notarized be deposited with the clerk after filing.  Judge Arias began the discussion 

and noted that Subcommittee I decided that there could not be a carte blanche exception to the 

rule and that each subcommittee would need to identify with specificity which notarized 

documents the clerk’s office would be required to maintain as an original document.  After each 

subcommittee reviewed its rules, it was determined by Subcommittees I, II, III, V, and VI 

respectively that rules 3.121, 3.125, 3.140, 3.160, 3.190, 3.240, 3.692, 3.811, 3.840 and 3.984 

could be exempted from the ‘depositing’ requirement of Rule 3.030( c).  After discussion about 

the need to deposit original (unredacted) indictments and informations with the clerk, Rule 3.140 

was removed from the proposed amendment. The committee voted 26-0 to amend Rule 3.030(c) 

as follows:  

 

      

(c) Deposit with the Clerk. Any paper document that is a judgment and sentence or 

required by statute or rule to be sworn to or notarized shall be filed and deposited with the clerk 

immediately thereafterafter it is filed. This requirement does not apply to the documents filed 

pursuant to rules 3.121, 3.125, 3.160, 3.190, 3.240, 3.692, 3.811, 3.840, and 3.984.  

(d) Maintenance of Deposited Documents. The clerk shall maintain deposited 

original paper documents in accordance with Florida Rule of Judicial Administration 2.430, 

unless otherwise ordered by the court.  

 

Subcommittee I  (Rules 3.010 – 3.180) 

Hon. Roberto Arias, Chair, presented for Subcommittee I 

 

17-05-I 

Subcommittee I was asked to consider an amendment to the 1972 Committee Note for Rule 

3.151.  The Subcommittee determined that amending a historical Committee Note is not within 

its purview.  Additionally, Judge Arias stated that the 1977 note makes it clear that it applies to 

both parties and thus no change was needed for clarification.   

 

 

Subcommittee II  (Rules 3.190 – 3.219)  

Mara Marzano, Chair, presented for Subcommittee II 

Ms. Marzano reported that there were no new referrals for Subcommittee II to address. 

 

 

 

 

Appendix G – 85



Subcommittee III  (Rules 3.220 – 3.240)  

Hon. Samantha Ward, Chair, presented for Subcommittee III 

 

16-18-III 

Subcommittee III reviewed a referral regarding defense requests for investigative subpoenas 

duces tecum, whether the defendant is indigent or represented by private counsel.  After much 

discussion, an amendment was approved in concept by the subcommittee.  Jude Faccidomo 

drafted proposed language based largely upon the civil rule and determined it would be best 

placed in Rule 3.220(p), titled “Investigatory Subpoenas.”  The Committee discussion began 

regarding what was meant by “a pending case” in (1).  Mr. Fingerhut recommended a friendly 

amendment to change to “after arrest.”  Meredith Charbula, although not in support of the 

amendment, made a friendly amendment that there be a directive that the original document or 

thing must be retained, which Judge Ward accepted.  Brian Fernandes and Judge Guard also 

voiced concerns against the amendment and noted that there was high potential for misuse, 

particularly against the victim.  Meredith Charbula noted that the proposed rule allows much 

broader subpoena power than the State is currently allowed and specifically referenced to 

medical documents, which require a hearing.  Judge Wetherell noted that the Andrews opinion, 

which was included in the agenda materials was not related to this issue.  After much spirited 

discussion, it was decided that the referral would be returned to the subcommittee without a vote 

for more work to be done on the amendment.           

 

17-06-III 

Subcommittee III reviewed a referral based upon Kidder v. State, 117 So.3d 1166 (Fla. 2d DCA 

2013) to consider whether Rule 3.220 should be amended to limit the defense obligation under 

reciprocal discovery to provide the prosecution with reports or statements of experts only if the 

defendant intends to use such materials at trial or if the defendant intends to call the expert who 

prepared the reports as a witness and the subject matter of the report relates to the expert’s 

testimony.  The subcommittee proposed adding in (d)(1)(B)(ii), after ‘reports or statements of 

experts,’ the following language, “that the defendant intends to use as a witness at a trial or 

hearing.”  Some members of the subcommittee noted that they voted for the amendment as a 

compromise to try to strike a fair balance between a defendant’s ability to investigate his or her 

case and keep theory and work product as confidential unless the expert is called as a witness.  

Some members of the committee argued that such an amendment would have a chilling effect on 

the defense attorney’s ability to represent the defendant.  After much spirited discussion, Brian 

Fernandes moved to approve the language as amended and Judge Morgan seconded.  The 

amendment was approved 27-1.  Chair Scott Fingerhut then asked the committee if they wanted 

to take the amendment out of cycle and it was approved 19-1 that the amendment would be 

submitted out of cycle.  Members appearing telephonically were not asked to vote on this issue 

as their vote would not have changed the outcome.      
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Subcommittee IV  (Rules 3.250 – 3.570)   

Carol Dittmar, Chair 

 

17-07-IV 

Subcommittee IV reviewed a referral by the Rules of Judicial Administration, which asked every 

Committee to reviews its rules and determine whether Rule 2.530 or 1.451 should be used.   

The subcommittee proposed the creation of Rule 3.116, titled “Taking Testimony.”  Heather 

Telfer began the discussion.  There were many concerns voiced including, but not limited to, 

whether the court should be able to bring its own motion to take testimony by video 

communication, the amount of notice required, whether a notary would be required to be with 

the person testifying, the determination of when a witness is deemed unavailable, the difficulty 

of cross examining a witness who is appearing by video, the concern that trials would be 

composed largely of video testimony and whether the standard should be good cause or 

discretionary.  It was suggested that our rule could simply refer to civil rule 1.451; however, it 

was noted that the civil rule allows for telephonic testimony whereas the criminal rule, as 

proposed, only refers to video equipment.  It was also noted that the criminal rule should specify 

that it applies to contemporaneous video testimony.  After much discussion, it was decided that 

the referral should go back to the subcommittee for further consideration of the issues brought 

forth during the Committee meeting, including review of the issue of the defendant’s waiver 

 

 

Subcommittee V  (Rules 3.580 – 3.790)  

Hon. Wendy Berger, Chair, presented for Subcommittee V 

Judge Berger reported that there were no new referrals for Subcommittee V to address. 

 

 

Subcommittee VI  (Rules 3.800 – End)  

Meredith Charbula, Chair, presented for Subcommittee VI 

 

17-08-VI  

Subcommittee VI reviewed whether it should be mandatory to serve FDLE with petitions to 

expunge or seal filed under Rule 3.989(d), which is the form to be used when filing for petitions 

to expunge and seal.  It was noted that the rule that governs this form is Rule 3.692 and thus not 

within the purview of this subcommittee.  Thus, it was decided that this referral should be sent to 

Subcommittee V for review.      
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Subcommittee VII  (Misc./Ad Hoc)  

Hon. Ron Higbee, Chair, presented for Subcommittee VII 

 

16-14-VII 

The subcommittee proposed to amend Rule 3.9855 to address similar concerns that the Civil 

Procedure Rules Committee addressed when it amended its juror voir dire questionnaire to 

comply with Florida Rule of Judicial Administration 2.415, which prohibits the filing of a 

person’s date of birth.  Specifically, the questionnaire would ask for “name, age and year of 

birth” as opposed to the current question, which is “name and date of birth.”  Judge Morgan 

moved to approve the amendment and Judge Ward seconded the motion.  However, Brian 

Fernandes pointed out that the State needs the specific date of birth of a person in order to 

confirm identity when checking juror records and moved for the amendment to be rejected.  

Judge Ward noted that there was already a motion before the committee but agreed to accept a 

friendly amendment to add the directives noted on page 118 of the Committee’s Agenda and to 

add “clerks” to that directive so that it reads, “Directions to Clerks, Attorneys and Pro Se 

Litigants: Before you file a copy of this form, redact the month and date of the prospective 

juror’s birth in question #1, but retain the year of birth. Fla. R. Jud. Admin. 2.425(a)(2).”  Judge 

Arias seconded the motion with the friendly amendment and the amendment to Rule 3.9855 was 

approved 28-0.          

 

17-04-VIII 

It was noted that RJA is considering prohibiting the filing of 4-pane mini transcripts as they are 

difficult to read once they become part of the record on appeal.  Because this Committee is not 

amending any of its rules related to this topic, no vote was required by the Committee.  

 

 

Fast Track: 

H. Scott Fingerhut, Chair, reported for the Fast Track Subcommittee 

Mr. Fingerhut reported that many new laws were reviewed but that no new amendments were 

necessary.  

 

V.  NEW BUSINESS:   

 

The final item discussed was a diversity study done relative to the makeup of this Committee.  It 

was noted that race is not a criteria for membership to this Committee and that an applicant can 

apply without disclosing his or her race.  Judge Arias noted that the President of the Florida Bar 

should be interested in diversity within the bar committees.  Judge Morgan stated that he had no 

objection to sharing the information with the Florida Bar President for use in making 

appointments to the Committee.  Judge Wetherell felt experience was more important than 

demographics.  Similarly, Judge Berger opined that she thought an attorney’s job and experience 

were more important to the diversity of the Committee than gender, race and/or demographics.  

Mr. Fernandes stated that he thought it was within the purview of the Chair to write a letter to the 

President of the Florida Bar with the statistics noted.  Outgoing Chair, H. Scott Fingerhut, said 

that the decision will be up to the incoming Chair, the Hon. Jon Berkley Morgan.   
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VI.  RECOGNITION OF MEMBERS TERMING OFF OF COMMITTEE 

The Chair recognized the members who were terming off of the Committee for their excellent 

contribution to this Committee.  

 

 

 

VII.  ADJOURNMENT 

The meeting was adjourned at 4:55 p.m. 

 

 

 

 

Respectfully submitted, 

Sheila Ann Loizos 
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CRIMINAL PROCEDURE RULES COMMITTEE  

MINUTES 

October 13, 2017 

 

ATTENDANCE 

 

Present: Hon. Jon Berkley Morgan (Chair); Hon. Wendy Williams Berger (Vice Chair); Jane 

Allie McNeill (Vice Chair) (by phone); Danielle A. Sheriff (Vice Chair); Hon. Roberto Arias; 

(by phone); Berdene Bevione Beckles (by phone); Patrice Faith Behnstedt (by phone); Jason 

Edward Bloch; Diana Kay Bock; Hon. Melinda Darlene Kirsch Brown (by phone); Hon. Angela 

Cote Dempsey; Douglas Duncan (by phone); Roseanne Eckert; Adrienne Elexis Ellis; Jude 

Michael Faccidomo; Carlton Duke Fagan, Jr; Nicole Valdes Hardin; Sarah R. Hatch; Hon. 

Ronald Paul Higbee; Robert D. Holborn, II; Sheila Ann Loizos; Liana Rose Matthews; Richard 

W. Mantei; Caitlin Rose Mawn; Hon. Nushin G. Sayfie; Robert Scavone, Jr.; James Frederick 

Stewart; Jeffrey David Swartz (by phone); Brian Lee Tannebaum; David Candido Thompson (by 

phone); Hon. Samantha Lee Ward; Hon. T. Kent Wetherell, II, and Susan Woolf, Representative 

(by phone) 

   

Liaisons:  Andrew Stanton (ACRC Liaison) and Heather Savage Telfer (Bar Liaison) 

 

Excused:  Hon. Gary Lee Bergosh; Candice Noel Ziegler; Theresa N. Jean-Pierre Coy; Eugene 

Bullard Nichols; Varinia Van Ness, Grace Bowles; H. Scott Fingerhut 

  

Absent:  Hunter Harris Chamberlin and Stephen Mathew Whyte, Representative 

 

Speakers:  Michael Higer (Bar President) and Michelle Suskauer (Bar President Elect) spoke at 

the beginning of the meeting. 

 

 

I. CALL TO ORDER  

The meeting was called to order by Hon. Jon Berkley Morgan, Chair of the Criminal Rules 

Procedure Committee.  New members who were present were introduced to the Committee.  It 

was mentioned that Meredith Charbula, a former member of the Committee, had recently been 

appointed to the county court bench in Jacksonville, Florida and all wished her well.  
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II.  CHAIR’S REPORT  

 

The minutes of June 23, 2017 were approved by unanimous acclamation without any corrections.  

The motion to approve was made by Robert D. Holborn, II, and seconded by Hon. Ronald Paul 

Higbee. 

 

The Chair discussed three cases that had been recently decided by Florida’s Supreme Court: 

SC16-1062, wherein the Court declined to adopt the proposed amendments that define “lead 

counsel,” “additional counsel,” and “limited appearance counsel” and declined to amend Rule 

3.010 to conform to the RJA amendments. 

SC17-155, wherein the Court declined to make RJA the “lead coordinating committee.” 

SC17-882, wherein it was noted that the rule removing 5 days for service by e-mail (amending 

Rule 3.040 and deleting Rule 3.070), is scheduled for oral argument on December 6, 2017.  It 

was further noted that the Criminal Rules Committee is not participating in the oral arguments 

and its proposed amendments will conform to whatever RJA does.    

 

Subcommittee VII (Ad Hoc / Fast Track) 

The Chair also led the discussion on behalf of the Ad Hoc / Fast Track Subcommittee for the 

2018 Cycle Report Comments and the three comments received, which were from Bart 

Schneider, Liaison to the Criminal Court Steering Committee and the Committee on Standard 

Jury Instructions in Criminal Cases; Hon. James C. Hankinson, Chief Judge, Second Judicial 

Circuit, and the Florida Public Defender Association. 

 

Rule 3.986(f)   

Mr. Schneider noted in his letter to the Committee that the rule related to the forms for 

community control contained outdated references to “probation” and had an incorrect statutory 

reference.  The Subcommittee agreed that “community control” should be used instead of 

“probation” and that the statutory reference should be updated.  There was no discussion 

regarding the recommended changes.  Jude Faccidomo moved to adopt the recommended 

changes and Nicole Hardin seconded the motion.  The committee voted 29-0 to amend Rule 

3.986(f) by changing “probation” to “community control” under the section titled General 

Conditions and Special Conditions and by changing “probationer” to “community controlee” 

under Special Conditions.   

 

Rule 3.111(f)  

Judge Hankinson wrote to the Committee in opposition to the proposal of Rule 3.111(f), which 

relates to defense costs for indigent defendants.  Judge Hankinson had five concerns, to-wit:  1) 

JAC is rarely familiar with the case and thus, does not know if the requested costs are proper due 

process expenditures; 2) notification to opposing counsel does not necessarily implicate 

attorney/client or work produce privileges; 3) the State has an interest in ensuring costs are 

properly handled to avoid appellate issues and possible reversal of convictions; 4) the State 

should have the right to be heard regarding whether or not an ex parte hearing is proper or 

necessary as opposed to being automatic and 5) the case of Andrews v. State is currently pending 

and related to this issue and thus the committee should stay its approval of Rule 3.111(f) until the 

Florida Supreme Court issues an opinion. 
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Judge Dempsey noted that she was the one vote in the Subcommittee’s 7-1 vote to take no action 

on Judge Hankinson’s letter.  Judge Dempsey believed Judge Hankinson’s points were well 

taken.   

 

Heather Telfer noted that because the vote was not changing language, but rather deciding 

whether to take action or not, the majority would rule rather than two-thirds.  Additionally, she 

noted that if the rule remained, the Committee would need to file a notice of related case upon 

the filing of the cycle report.     

 

There was a spirited discussion regarding the issue between the Committee members.  Judge 

Wetherell noted that he was on the panel for the Andrews appeal and that the appellate court 

decided there was no controlling law one way or the other.  Thus, the appellate court did not 

think it was a constitutional issue.  However, the Florida Supreme Court will now have to 

address that issue.  Judge Wetherell argued that the Committee should side with the 7 members 

of the Subcommittee that voted to take no action on Judge Hankinson’s letter.   

 

Sarah Hatch was concerned that in paragraph two, as written, it states that a defendant may file 

an ex parte motion but that the hearing shall be ex parte, which gives a greater remedy to the 

defendant than what the motion requested.  Thus, Sarah Hatch made a friendly amendment, 

which was seconded by Duke Fagan and approved by the Committee 25-2.  Jude Faccidomo then 

moved to take no action on Judge Hankinson’s letter, which was seconded by Nicole Hardin and 

approved by the Committee 18-11.     

 

Rule 3.130(b)(2) 

The Florida Public Defender’s Association (“FPDA”) raised concerns about Rule 3.130(b)(2) 

regarding the use of a video recording at first appearances.  The FPDA was concerned that a 

judge would show a video at first appearance discussing rights and only ask a general question to 

the group as to whether or not he or she understood the video.  The FPDA wants the court to 

personally colloquy each defendant.  The consensus of the Subcommittee was that no change 

was needed because there are assistant public defenders in court that can explain and answer 

questions for defendants.   

 

Jeffrey Swartz noted that he drafted the rule and that the rule does not abrogate the court’s 

responsibility to do a proper plea colloquy.  Judge Morgan stated that he did not understand the 

FPDA’s complaint because the rule is not addressing a plea colloquy.  Nicole Hardin commented 

that as a practical matter, judges merely play the video and then just ask the group if everyone 

understood and she thought the judge should ask each defendant individually about the video.  

Judge Morgan reiterated that the rule is not discussing a plea colloquy.  The committee voted 26-

1 to take no action on the Florida Public Defender’s Association’s letter.   

 

Rule 3.172(c)(7) 

The Florida Public Defender’s Association (“FPDA”) opposed the Committee’s amendment to 

Rule 3.172(c )(7) that would require credit for time served to be included in all plea agreements 

and to inform a defendant that he or she waives credit that is not included within the agreement.   
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Judge Morgan noted that the Committee had discussed the issue at length and had considered the 

concerns the FPDA mentioned in its letter.  Judge Ward moved to take no action and Diana Bock 

seconded the motion.  The committee voted 24-6 to take no action on the Florida Public 

Defender’s Association’s letter.        

         

 

III.  LIAISON REPORTS: 

 

 

Rules of Judicial Administration Committee  

Hon. Samantha Lee Ward indicated that the Committee was discussing a proposed parental leave 

act, but it was voted down because the act singled out the birth or adoption of a bay rather than 

including all potential situations, such as a long-term illness.  Additionally, Judge Ward indicated 

that the RJA Committee did not think that a procedural rule was needed that would bind judges 

on such issues.  Judge Ward noted that originally the Board of Governors proposed a rule to the 

Florida Supreme Court.  However, technically the Board of Governors cannot propose rules to 

the Court.  Thus, the Court wrote to the Committee and asked them to make a rule.  Judge Ward 

indicated that several of the RJA members were upset that the Board of Governors went directly 

to the Court with a rule proposal rather than coming to RJA.  Heather Telfer noted that only a 

rules committee can suggest a rule change.  Otherwise, groups with an issue need to write to the 

relevant committee and not directly to the Supreme Court of Florida.  Judge Ward ended her 

report by stating that it was a hotly contested issue before the RJA.      

 

 

Appellate Court Rule Committee (“ACRC”)  

Hon. T. Kent Wetherell indicated that there was nothing new to report that directly concerned the 

Committee.  However, Judge Wetherell did indicate that there is an ongoing effort to get trial 

court appellate opinions published, which would be helpful for attorneys who litigate DUIs.  

Judge Wetherell also indicated that there is an ongoing effort to get prisoners electronic access to 

the record on appeal rather than the paper format they currently receive, which would help with 

the battle between the clerk’s office and the Offices of the Public Defender regarding which 

party will pay the cost of the production and mailing of a paper record.  Lastly, Judge Wetherell 

mentioned that the Appellate Committee approved amendments that will allow court reporters to 

not have to use initials on transcripts for delinquency and dependency appeals, which can be 

confusing when the names are similar, such as Jane Doe and John Doe (i.e. both would have the 

initials “J.D.”).    

 

 

Circuit Judges Liaison  

Hon. Gary Bergosh was not present at the meeting; therefore, there was nothing new to report. 

 

 

County Court Judges Liaison  

Hon. Roberto Arias had already hung up as the meeting had tentatively been deemed adjourned; 

therefore, there was nothing new to report. 
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Florida Defense Attorney Association Liaison  

Jude Faccidomo indicated that there was nothing new to report.  

 

 

Florida Public Defender Association Liaison  

Jane McNeill was not present; therefore, there was nothing new to report.  

 

  

Florida Prosecuting Attorneys Association  

This liaison position was unfilled after a prior member of the Committee had termed off.  

Therefore, there was nothing new to report.  However, Adrienne Ellis agreed to be the liaison for 

the upcoming year.   

 

 

Florida Supreme Court Criminal Steering Committee  

This liaison position was unfilled after a prior member of the Committee had termed off.  

Therefore, there was nothing new to report.  However, Diana Bock agreed to be the liaison for 

the upcoming year.  

 

 

IV.  STANDING SUBCOMMITTEE REPORTS  

 

 

Subcommittee I  (Rules 3.010 – 3.180) 

Hon. Roberto Arias, Chair, indicated there were no new referrals for Subcommittee I to address. 

 

 

Subcommittee II  (Rules 3.190 – 3.219)  

David Thompson, Chair, indicated there were no new referrals for Subcommittee II to address. 

 

 

Subcommittee III  (Rules 3.220 – 3.240)  

Hon. Samantha Ward, Chair, indicated there was no report for Subcommittee III. 

 

 

Subcommittee IV  (Rules 3.250 – 3.570)   

Jude Faccidomo, Chair, presented for Subcommittee IV 

 

17-07-IV   

Jude Faccidomo noted that Subcommittee IV reviewed Rule 3.116 (relating to the taking of 

testimony using communication equipment) again after the Committee voted to send it back to 

the Subcommittee for further consideration of the issues brought forth during the June meeting.  

It was noted that this was the third time it had gone back to the subcommittee for consideration.  

Robert Holborn noted that the Committee has been dealing with this issue for four years and that 

he would vote for the rule if the stipulation of parties was taken out of the rule.  Jude Faccidomo 
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noted that the stipulation had been put in to avoid abuse and that it had the potential to adversely 

affect both parties the same and thus was fair.  Judge Ward was concerned that it would take 

away judicial discretion and was unduly burdensome.  There was a spirited discussion about 

whether the Committee would in essence be overturning the Florida Supreme Court’s holding in 

the Harrell case.  Judge Sayfie questioned whether there was a need for a rule since the Harrell 

case addresses the issue.  Heather Telfer noted that a rule is necessary because Rule 2.530 

excludes criminal but RJA may adopt the language from Rule 1.451which allows for such 

testimony, and if criminal does not have its own rule, then criminal may be included in the RJA 

rule.  Heather Telfer also noted that an issue can only go back to a subcommittee twice and thus, 

the Committee must vote.  Judge Dempsey moved to take out the stipulation and change section 

regarding the costs.  Robert Holborn seconded the motion.  However, Roseanne Eckert was 

concerned that the rule did not contain a reference to ‘good cause shown.’  After further 

discussion, Judge Wetherell suggested language that allowed for a stipulation or a motion filed 

by one party demonstrating good cause and added to subdivision (d) that costs are to be borne by 

the requesting party unless otherwise ordered by the court.  Judge Wetherell’s suggested 

language was accepted as a friendly amendment by Judge Dempsey and seconded by Robert 

Holborn.  The Committee approved the proposed amendment 29-1 for the 2021 Cycle Report.  

 

 

Subcommittee V  (Rules 3.580 – 3.790)  

Hon. T. Kent Wetherell, Chair, presented for Subcommittee V 

 

Judge Wetherell noted that the issue was that someone had noticed that FDLE was not required 

to be served on petitions for an expungement or sealing under Rule 3.989.  It was noted that 

Subcommittee VI had sent the issue to Subcommittee V because Subcommittee VI thought Rule 

3.692(a)(1) should be changed.  However, Subcommittee V asked FDLE if they wanted to be 

served with the petition.  FDLE indicated that they do not need to be served with the petition, 

and that they only needed to be served with the order.  Thus, Subcommittee V determined that no 

change to Rule 3.692 was necessary.  Accordingly, since the only rule that needs to be changed 

is Rule 3.989(d), the referral was sent back to Subcommittee VI for review.  It was noted as part 

of the general discussion that Rule 3.989 predates the requirement that a certificate of eligibility 

from FDLE must accompany the petition and, thus, service of the petition to FDLE is no longer 

needed.   

 

 

Subcommittee VI  (Rules 3.800 – End)  

Roseanne Eckert, Chair, presented for Subcommittee VI 

 

17-11-VI 

Roseanne Eckert reported that the Subcommittee reviewed a request by Daryl S. Guildford to 

amend Rule 3.850 to provide a time certain within which to rule on a Rule 3.850 motion.  It was 

noted that such motions are not considered a ‘priority’ by Florida Rule of Administrative 

Procedure 2.215(f).  The Subcommittee determined that the referral was within its purview, but 

decided that no amendment was necessary.   
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V.  NEW BUSINESS:   

There was no new business brought before the Committee.    

 

 

VI.  ADJOURNMENT 

The meeting was adjourned at 3:55 p.m. 

 

 

 

 

Respectfully submitted, 

 

Sheila Ann Loizos 
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