
IN THE SUPREME COURT OF FLORIDA

IN RE: AMENDMENTS TO CASE NO.: 18-1176
FLORIDA RULE OF
CIVIL PROCEDURE 1.220(e)

PETITION BY COMMITTEE OF THE FLORIDA BAR

MOTION TO DISMISS PETITION

COMES NOW Leza S. Tellam, a citizen, property owner and taxpayer in the State

ofFlorida, to respond to the above-named petition by a committee ofThe Florida

Bar specialized in Civil Procedure ("Bar Committee") and orders of the Court and

å Ms. Tellam asks the Court to take notice and grant relief as follows:

BACKGROUND

1. The Bar, through or in coordination with one or more committees

composed of volunteers associated with The Bar, prepared a petition before the

Court requesting a new addition to the Rules of Civil Procedure for use in state

court in Florida.

2. Broadly speaking, the petition asks that the Court clarify (a) its own

power to make cypres awards (which are made in equity and apply in civil cases)

and (b) to then channel certain funds from such awards to restricted purposes of

legal services and particularly to The Florida Bar Foundation.
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3. The Bar did not seek public comment on the Rules outside the

audience ofThe Bar. Ms. Tellam has been advised that the custom ofwho has a

right to comment on the operation or substance of the justice system generated

circa 1967 in Florida. The Bar is not the "owner" or regulator of the change

requested; the Court is the administrator ofjustice in the state courts and this rule

is within that scope. Despite being elected directly or subject to voter and citizen

input on retention, the Court, on behalf of the judiciary in Florida, is purposely

restricting the rights of citizens by not consulting with them on its operations and

substance, to the favor ofThe Bar. The Bar is not elected and has no special right

to speak for the public. Nothing in the proposal suggests otherwise. The process is

therefore symptomatic of a lack of accountability. There is almost no way that any

average person would know or understand this rule or its impact, based on the

process and the rule does not provide for an opt-out. This violates basic due

process and equal protection.

4. Although The Florida Bar Foundation is a preferred beneficiary stated

in the petition, The Florida Bar Foundation did not make any timely comments, did

not petition and is not properly before the Court. This amounts to a gift to an

affiliate, which is a conflict of interest.

5. The impact of the rule is to restrict awards and to give special

preferences to legal service providers over other beneficiaries. This violates the

first and ninth amendment of the United States Constitution, including on freedom
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of speech and the right of citizens to petition for their own interests. The Bar does

not have a right greater than citizens to benefit itself. That is against the purpose of

The Bar. The Bar has no primary rights to take tolls or benefits from citizens,

including as a quasi-operator, assistant to or gate-keeper of the justice system.

6. This petition has the effect of embedding an assumption that a lawyer

is also required to access justice. This also makes the assumption that the

person(s) obtaining or otherwise entitled to benefit from the award- who may or

may not be lawyers - have no ability to make an independent determination or

effect cypres. As a practical matter, studies show that somewhere between 60 to

95 percent of individuals cannot get or access a competent, ethical lawyer or for

the duration required. Creating a system that requires a person to have a lawyer,

particularly in civil matters, even if optimal, is not realistic and instead sets up

individuals to be undermined and have their privileges and immunities suppressed

or restricted.

7. To the extent that The Bar wants to facilitate or encourage lawyers to

serve justice and litigant clients, then the proper way to handle is through

enforcement of pro-bono, through grants (including from, without limitation,

existing resources ofThe Florida Bar Foundation) or through ethical fee awards,

where not in turn grossly excessive fines or tolls on a litigant, particularly for

defending or exercising valid rights.
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8. The average American does not have $400, particularly in case of an

emergency (a not uncommon situation in litigation) or injury. Requiring a person

to then funnel more of their money and other interests, such as right to speech

. under the first amendment, to a lawyer or legal services group is not in their

interests. It is taking rights from the awardees and beneficiaries to a purpose which

may or may not be consistent with the action or precise injury.

CY PRES

9. The Court does not need a rule to state its authority in equity. To the

extent that the Court believes that it does, then the proper vehicle is a live case and

controversy. Courts do not issue advisory opinions, particularly on their own

authority. And this is not a proper request for declaratory relief either to protect a

civil right of and The Bar or avoid irreparable harm.

10. Cypres is intended to facilitate the "next best use" and be mission

aligned to the purpose of a lawsuit. One rule channelling to the mission of legal

services is beyond the scope of any court's equity for all cases.

11. There is no restriction on any legal services group, including The

Florida Bar Foundation, from fundraising openly or vying for cypres awards on a

case by case basis, with transparency and rights of the litigants respected. By

asking for a favor, the Court is essentially skimming for affiliates and

compromising its own neutrality. If approved, the Court would be allowing The
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Bar to act as a trade group for its own benefit against the interests of the public and

adverse parties. I

12. Ms. Tellam is dealing with numerous deadlines outside the context of

this rule and is writing in the press of time as a member of the public, given that

the impact of this rule could be the improper transfer of millions, billions or even

trillions of dollars to legal services rather than other proper uses aligned with a

particular case or parties or their valid wishes or interests.

13. The request is improper and beyond "court machinery" or creating a

fair and equal foundation for all litigants to access justice. The petition conveys an

appearance of impropriety and lack of impartiality. There is no state interest in

determining for a beneficiary how and for what purpose they should want any cy

pres award granted or what is appropriate generally.

14. The Court is a check for those not represented (including by

themselves) to ensure fairness and adequacy, delivery of liberty and the integrity of

the justice system in facilitating civil society as conservators of peace.

Constitutional protections on privacy and governmental intrusion bar the Court

from making a decision for or against the beneficiaries of any portion of an award,

absent extraordinary circumstances, incapacity or other exceptional reason

precisely. This petition is overly broad and heavy-handed. This is not a good faith

1 There is no constitutional state interest in more lawyers or in use of lawyers in civil
cases to access justice. And that question is not properly before the Court.
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request for extension of a right or for extension without a concomitant and greater

detriment to adverse parties. The Bar nor The Bar Foundation have rights to create

tolls on or preferences to the administration of or access to justice.

15. Ultimately, the petition undermines the Court itself by trying to

anticipate all proper purposes of a cypres award and the development of the

doctrine and the authority of the courts in Florida and role of individual litigants

through live cases and controversies.

16. Ms. Tellam reserves rights to amend, correct or supplement. For the

avoidance of doubt, nothing herein is intended to suggest or waive the right of any

court in Florida to make cypres awards in any live case and controversy.

WHEREFORE, Ms. Tellam requests that the Court deny the petition and for such

other relief as is fair, adequate and just, including review of the rules not requiring

adequate public notice and input on any rule of the Court.

Leza . ellam
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CERTIFICATE

I hereby certify that a copy of this pleading was served via US postal service on

this February 2019 with the Clerk of Court of the Florida Supreme Court at

500 South Duval Street, Tallahassee, Florida 32399-1927, attn: Rules Clerk and on

. each of the five (5) persons, including Ms. Mikalla Davis (in role of liaison for The

Bar), listed as submitting the docketed Report of the Bar Committee at the

addresses there listed and to the two additional persons requesting oral arguments

at the addresses there listed.

7

STRIC
KEN




