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IN THE SUPREME COURT OF FLORIDA

IN RE: AMENDMENTS TO FLORIDA CASE NO.: 18–1176
RULE OF CIVIL PROCEDURE 1.220

CPRC’S SUPPLEMENTAL REPORT
EXPLAINING THE MAJORITY AND MINORITY 

POSITIONS REGARDING THE PROPOSED CY PRES RULE 

Scott Michael Dimond, Chair of the Civil Procedure Rules Committee (the 
“CPRC”), Kathleen Schin McLeroy and the Honorable Vance Edwin Salter, Co-
Chairs of the Pro Bono Legal Services Committee (the “PBLSC”) (CPRC and 
PBLSC jointly, the “Committees”) and Joshua E. Doyle, Executive Director of The 
Florida Bar, file this Supplemental Report responding to the Court’s request that 
the CPRC explain the majority and minority positions of the CPRC in connection 
with the proposal to modify Rule 1.220 (Class Actions) (the “Cy Pres Rule.”) 

On July 19, 2018, the CPRC and the Pro Bono Legal Services Committee 
filed a joint report requesting that the Court amend Florida Rule of Civil Procedure 
1.220. The Committees’ proposed Cy Pres Rule would permit courts to order the 
distribution of residual, undistributed, or unclaimed funds in class action suits to 
the Florida Bar Foundation or nonprofit legal services organizations. The CPRC 
approved the amendment by a vote of 19-5-0. The Florida Bar Board of Governors 
and the PBLSC approved the amendment unanimously. 

On January 2, 2019, this Court ordered the CPRC to explain the minority 
and majority positions within the CPRC in connection with the question of whether 
the proposed amendment is substantive or procedural. The majority report 
provided below reflects the Committees’ joint position while the minority report 
provided below reflects the CPRC’s minority position. 

Joint Majority Position

By way of brief background, a “cy pres rule of civil procedure” was initially 
referred to the CPRC by this Court at the request of Florida’s Commission on 
Access to Civil Legal Justice. The CPRC was asked to determine whether such a 
rule would be substantive or procedural and to consider drafting a proposed rule. 
The CPRC initially concluded that a mandatory rule applying residual, unclaimed 
settlement funds paid by a defendant to someone other than one to whom the 
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defendant agreed would amount to a “taking” of the defendant’s property affecting 
the defendant’s substantive right to such property, and therefore would be 
substantive. The CPRC declined to consider drafting an alternative rule.

Thereafter, the PBLSC drafted the current proposed rule, which was then 
referred back to the CPRC that promptly took up the matter. Thereafter, both 
committees prepared the petition under consideration, that was subsequently 
reviewed and unanimously supported by The Florida Bar Board of Governors. The 
Court has now asked the CPRC to articulate the “majority” and “minority” 
viewpoints regarding whether the proposed amendment is substantive or 
procedural. 

The majority of the CPRC and the PBLSC believes the proposed amendment 
to Rule 1.220 is purely procedural and does not amount to any type of taking of a 
party’s property. Instead, the petition seeks to amend an existing rule of civil 
procedure, and does not seek to create, condition, define or regulate a right. 
Instead, it guides the actions of litigants, as well as the trial court, in court 
proceedings relating to an already-existing doctrine and is specifically predicated 
on the parties agreeing to the proposed process resulting in an agreed upon 
distribution of unclaimed or residual settlement funds.

Substantive rights are those existing for their own sake and constituting the 
normal legal order of society, i.e., the rights of life, liberty, property and 
reputation. In re Fla. Rules of Criminal Procedure, 272 So. 2d 65, 66 (Fla. 1972) 
(Adkins, J., concurring) (“Examination of many authorities leads me to conclude 
that substantive law includes those rules and principles which fix and declare the 
primary rights of individuals as respects their persons and their property.”). On the 
other hand, practice and procedure encompasses the course, form, manner, means, 
method, mode, order, process, or steps by which a party enforces substantive rights 
or obtains redress their invasion. Id. (“Practice and procedure may be described as 
the machinery of the judicial process as opposed to the product itself.”).  

The proposed amendment does not involve a “taking” of any property of the 
defendant. The “property” that may be subject to the rule is in fact consideration 
for a settlement. Once relinquished or transferred over to either the court, a trustee, 
or the plaintiff, it is no longer the defendant’s property.

And even if the property/consideration for the settlement somehow remained 
the property of a defendant, the proposed rule is specifically predicated upon the 
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defendant’s agreement to distribute the residual and unclaimed settlement funds to 
an agreed-upon recipient. As such, the rule specifically confronts and resolves any 
concern about taking and simply provides a permissive guideline for proceeding 
with an agreed-upon distribution of unclaimed settlement funds. Moreover, the 
proposed amendment contains only procedural aspects related to an existing cy 
pres doctrine. Consequently, the procedural aspects of the proposed amendment 
overwhelm any substantive elements, which results in the rule being considered 
procedural. See, e.g., State v. Raymond, 906 So.2d 1045 at 1049 (Fla. 2005).

Further, while the rule identifies the types of recipients who can be 
considered for such unclaimed settlement funds, the rule contemplates that a 
defendant may “veto” any such recipients by simply not agreeing to the proposed 
distribution or recipient. In such event, the unclaimed funds would have to be 
addressed by the court for final disposition (e.g., forfeiture, trust, escheat, return, 
etc.), which is what Courts are required to do presently and for which appellate 
courts give substantial deference.

This proposed rule is thus an attempt to provide guidance to Florida courts 
and litigants by outlining a voluntary procedure that allows for distribution of 
unclaimed funds in class action settlements through an established, but relatively 
unknown cy pres doctrine. To aid in the understanding of the concern before the 
court, Florida has codified the cy pres doctrine as part of Florida’s Trust Code. See 
§ 736.0413, Fla. Stat. (2018). In short, the term “cy pres” comes from the French, 
“cy pres comme possible,” meaning “as near as possible,” and the doctrine is often 
applied in class action cases in which full restitution to all injured parties is either 
impossible or infeasible, such as when the amount of damage per person is 
insignificant even though the aggregate damages are large. It can also be employed 
in probate matters when gifts fail, or in the area of charitable trusts.

The PBLSC believes that the amended rule is a viable tool for identifying 
possible resources for increasing access to justice and for helping with the 
administration of justice. As a result, it voted unanimously, 19-0, in support of the 
current petition and proposed amendment. Its vote was based on the principle that 
civil legal aid or access to justice organizations are always appropriate recipients of 
cy pres or residual fund awards in class actions because no matter what the 
underlying issue is in the case, every class action is in a sense about access to 
justice for a group of litigants who, on their own, would not realistically be able to 
obtain the protections of the justice system. This fundamental principle is the basis 
for the growing number of states that have adopted similar rules or statutes and for 
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hundreds of federal and state court cases throughout the country that have 
approved such awards to legal aid and access to justice organizations. While there 
may be other appropriate recipients of a cy pres award depending on the basis of a 
particular class action, a cy pres award always can be justified for legal aid or 
access to justice because:

An excellent solution to the problems of awards to unrelated 
organizations and awards that diminish the desire to settle is directing 
cy pres awards to legal services organizations. Federal and state courts 
have long recognized organizations that provide access to justice for 
disadvantaged people as appropriate beneficiaries of cy pres 
distributions. Such awards are granted based on one of the common 
underlying premises for all class actions: to make access to justice a 
reality for people who otherwise would not be able to obtain the 
protections of the justice system.

6 Tips For Addressing Cy Pres Awards In Class Actions, www.law360.com.

Experience shows that most class action settlements involve unclaimed and 
residual funds. As such, the proposed amendment encourages litigants to address 
that issue either in their primary settlement documents or in voluntary and agreed-
upon proceedings afterwards.

CPRC Minority Position 

The proposal is only appropriate for legislative enactment because it is a 
matter of substantive law. 

Stripped of its legal terminology, residual or unclaimed class-action funds 
are monies that belongs to someone else who, for a variety of reasons, did not or 
could not claim it. And few things are as legally substantive as conferring upon a 
trial court the power—discretionary or otherwise—to dispose of other people’s 
money, even if it is for the purpose of advancing the underlying policy of the class 
action whereby those funds were obtained. Because only the Legislature can enact 
substantive law, see Allen v. Butterworth, 756 So. 2d 52, 59 (Fla. 2000), only the 
Legislature can empower trial courts to dispose of unclaimed class-action funds.  
Thus, the cy pres proposal is not within the purview of the Court’s rule-making 
authority.
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Article II, section 3 of the Florida Constitution prohibits one branch of 
government from exercising “any powers appertaining to either of the other 
branches unless expressly provided herein.”  The Florida Constitution vests the 
legislative power of the State of Florida – i.e., the power to enact substantive law – 
in the Legislature.  Art. III, § 1, Fla. Const. Substantive law is the part of the law 
that: 

creates, defines and regulates rights or that part of the law which 
courts are established to administer. It includes those rules and 
principles which fix and declare the primary rights of individuals with 
respect towards their persons and property.  

Haven Fed. Sav. & Loan Ass’n v. Kirian, 579 So. 2d 730, 732 (Fla. 1991) 
(citations omitted). On the other hand, procedural law encompasses:

“the course, form, manner, means, method, mode, order, process or 
steps by which a party enforces substantive rights or obtains redress 
for their invasion. ‘Practice and procedure’ may be described as the 
machinery of the judicial process as opposed to the product thereof.”  
It is the method of conducting litigation involving rights and 
corresponding defenses.   

Kirian, 579 So. 2d at 732 (citations omitted) (quoting In re Fla. Rules of 
Crim. Pro., 272 So. 2d 65, 66 (Fla.1972) (Adkins, J., concurring)).

The proposed rule epitomizes what substantive law is: it fixes and declares 
the rights of class-action members with respect to their class-action settlement 
funds. See Massey v. David, 979 So. 2d 931, 937 (Fla. 2008); Kirian, 579 So. 2d 
730, 732. The proposal substantively affects the rights of the class members who, 
for a variety of reasons, did not claim their money. By redistributing residual (i.e., 
unclaimed) funds of the class action, it affects the rights of class action members 
regarding their money. And by allowing for the donation of that money to the 
Florida Bar Foundation or other legal aid organization, the proposed rule would 
deprive those persons of the right to (or at a minimum, dictate how or to whom to 
redistribute) their money. Given the way it affects property rights, the proposal is 
the epitome of substantive law. See Massey, 979 So. 2d at 937.  

It is not relevant that various federal courts have, for decades, approved the 
redistribution of unclaimed funds in the manner contemplated by the proposed 
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rule. See, e.g., Van Gemert v. Boeing Co., 739 F.2d 730, 737 (2d Cir. 1984) (noting 
that the district court’s choice among distribution options should be guided by the 
objectives of the underlying litigation and the interests of the silent class 
members); Nelson v. Greater Gadsden Hous. Auth., 802 F.2d 405, 409 (11th Cir. 
1986) (approving the use of cy pres to distribute unclaimed class action funds).  
While it may be sound policy to donate the unclaimed funds to a legal aid 
organization that advances similar objectives as those of the underlying class 
action, it is a substantive law that no court should usurp from the legislative branch 
of government.  Such policy-based decisions must originate with the legislature, 
for they do not involve the “course, form, manner, means, method, mode, order, 
process or steps by which a party enforces substantive rights or obtains redress for 
their invasion.” Massey, at 936 (citations omitted). 

Indeed, it is an intellectual stretch to classify the proposed rule as 
procedural. The rule would not be an example of “the administration of the 
remedies available in cases of invasion of primary rights of individuals,” Allen v. 
Butterworth, 756 So.2d 52, 60 (Fla. 2000), or of the “machinery of the judicial 
process.” Kirian, 579 So. 2d at 732. To the contrary, it would be an example of 
“the product thereof,” for it addresses the ultimate disposition of the money 
recovered by plaintiffs in a class action. Id. at 732. In the absence of legislation on 
point, only the individuals entitled to that money should have a say as to its 
disposition. Failing that, the money should be disposed of in conformity with the 
Florida Disposition of Unclaimed Property Act, chapter 717 of the Florida Statutes.

The Court requires legislative enactment to proceed with the proposed 
rule. 

Other states have enacted legislation that involves some recognition of the 
intent of their legislature to ensure that the unpaid residuals in class action are 
donated to legal aid organizations.  Florida should enact similar legislation before 
the Florida Rules of Civil Procedure are supplemented with a cy pres rule. Such 
legislation could be similar to what California enacted, which states as follows: 

(a) It is the policy of the State of California to ensure that the unpaid 
cash residue and unclaimed or abandoned funds in class action 
litigation are distributed, to the fullest extent possible, in a manner 
designed either to further the purposes of the underlying class action 
or causes of action, or to promote justice for all Californians. The 
Legislature finds that the use of funds for these purposes is in the 
public interest, is a proper use of the funds, and is consistent with 
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essential public and governmental purposes.

(b) Except as provided in subdivision (c) . . . [t]he court shall also set 
a date when the parties shall report to the court the total amount that 
was actually paid to the class members. After the report is received, 
the court shall amend the judgment to direct the defendant to pay the 
sum of the unpaid residue or unclaimed or abandoned class member 
funds, plus any interest that has accrued thereon, to nonprofit 
organizations or foundations to support projects that will benefit the 
class or similarly situated persons, or that promote the law consistent 
with the objectives and purposes of the underlying cause of action, to 
child advocacy programs, or to nonprofit organizations providing civil 
legal services to the indigent. . . .

California Civil Procedure § 384 

If Florida were to adopt legislation modeled after California’s, the proposed 
rule would be ripe for consideration by this Court. Such legislation would give trial 
courts the discretionary authority to determine when, how, and to whom to 
distribute residual or unclaimed class-action funds. That is the appropriate method 
of addressing this issue; relying on a rule of procedure that may be challenged as 
an unconstitutional intrusion into the Legislature’s powers is not. 

Minority Conclusion 

The cy pres proposal is laudable in its objective and would likely be 
noncontroversial as a matter of policy.  However, these attributes do not minimize 
the fact that it constitutes substantive legislation. Pursuant to Article II, section 3 of 
the Florida Constitution, therefore, the Court should adhere to its long-standing 
respect for the separation of powers and abstain from advancing this proposal 
unless and until the Legislature enacts legislation on the topic.    

WHEREFORE, the Committees respectfully submit this supplemental 
report. 

Respectfully submitted on January 23, 2019.
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/s/ Scott Michael Dimond /s/ Joshua E. Doyle
Scott Michael Dimond, Chair Joshua E. Doyle
Civil Procedure Rules Committee Executive Director
Dimond Kaplan & Rothstein, P.A. The Florida Bar
2665 S. Bayshore Dr # PH-2B 651 E.Jefferson Street
Miami, FL 33131-5448 Tallahassee, FL 32399-2300
305/374-1920 850/561-5600
sdimond@dkrpa.com jdoyle@floridabar.org
Florida Bar No. 995762 Florida Bar No. 25902

/s/ Kathleen Schin McLeroy /s/ Honorable Vance Edwin Salter
Kathleen Schin McLeroy, Co-chair Honorable Vance Edwin Salter
Carlton Fields Jorden Burt, P.A. Third DCA of Florida 
PO Box 3239 2001 SW 117th Ave
Tampa, FL 33601-3239 Miami, FL 33175-1716
813/223-7000 305/229-32000
kmcleroy@carltonfields.com salterv@flcourts.org
Florida Bar No. 856819 Florida Bar No. 232981

CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was furnished by e-mail, via the Florida 
Courts E-filing Portal, on January 23, 2019, to: 

Leza S. Tellam 300 N. New York Ave #874

Winter Park, FL 32789-31204

lezatellam@me.com

CERTIFICATE OF COMPLIANCE

I certify that this report was prepared in compliance with the font 
requirements of Florida Rule of Appellate Procedure 9.210(a)(2).

/s/ Mikalla Andies Davis
Mikalla Andies Davis, Attorney 
Liaison
Civil Procedure Rules Committee
The Florida Bar
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