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RE: Cy pres rule report 

Dear Clerk Tomasino and Ms. Hudson, 

OF COlJNSEL 

GAIL M. ABERCROMBIE 

DAVIDS. "WATSON 

SENDER'S EMAIL: 

rl 1augl1cy@sb1dcgal.rnm 

This report is submitted pursuant to the Court's letter dated January 11, 2016, 
as extended by the Court requesting a report on or before October 31, 2016. 
(Appendix A and B.) 

In its January 11, 2016 letter, the Court requested the Florida Rules of Civil 
Procedure committee to evaluate whether the Commission's Florida cy pres proposal 
is more appropriate for statutory or rule enactment. Moreover, if the Committee 
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determined the Court has authority to adopt a cy pres rule, the Committee was 
requested to pursue a proposed rule amendment jointly with the Commission. 

In response to the Court's letter, the Honorable Jacqueline Hogan Scola as 
Chair of the committee appointed a subcommittee to address the Court's request. 
The subcommittee met via telephone several times to consider the Court's matter. 
Initially, the subcommittee generally was of the opinion that the proposed rule was 
most likely more substantive than procedural. As a result, more in-depth and 
focused research on the subject was conducted. Ultimately, the research concluded 
that the proposed rule was more substantive in nature; but that many states have 
nevertheless adopted versions of a cy pres rule tantamount to "informative" or 
"permissive" rules. A summary of the research results and analysis is attached 
hereto as Appendix C. 

Thereafter, the subcommittee members were again polled regarding the 
Court's inquiry in light of the research results. Not counting abstentions, the 
unanimous response indicated that subcommittee members concluded that the 
proposed rule was substantive in nature and therefore outside the purview of the 
subcommittee and committee as a whole. While some members thought it was 
worthwhile to explore whether a "guidance or permissive" rule could be developed 
and presented to the Supreme Comi for consideration, the overall consensus was 
that a more effective and binding rule is more appropriate for consideration by the 
Florida legislature. The subcommittee results were then shared with the committee 
as a whole on October 20, 2016. After discussion, the committee concluded that the 
proposed rule was outside its purview and declined to take any further action. The 
matter was then concluded. 

The subcommittee and committee as a whole appreciates the reference and 
opportunity to be of assistance. 

cc: Donnie MacKenzie, Esq. 
Cy Pres Subcommittee Chair 

Respectfully submitted, 

Isl R.J Haughey 
R.J. Haughey, Esq. 
Chair, Florida Rules of Civil Procedure 
Committee 
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JORGE LABARGA 
CHIEF JUSTICE 

BARBARA J. PARIENTE 

R. FRED LEWIS 

PEGGY A. QUINCE 

CHARLES T. CANADY 

RICKY POLSTON 

JAMES E. C. PERRY 

JUSTICES 

~upreme ~ourt of jflortba 
500 South Duval Street 

Tallahassee, Florida 32399-1925 

January 11, 2016 

The Honorable Jacqueline Hogan Scola, Chair 
Civil Procedure Rules Committee 
Miami Dade County Courthouse 
73 W. Flagler Street, Suite 414 
Miami, FL 33130-1715 

JOHN A. TOMASINO 
CLERK OF COURT 

SIL VESTER DAWSON 

MARSHAL 

Re: Interim Report of the Florida Commission on Access to Justice -
Cy Pres Rule 

Dear Judge Scola: 

At the direction· of the Court, I am writing to you in your capacity as Chair 
of the Civil Procedure Rules Committee to ask the Committee to consider one of 

· the recommendations made in the Interim Report of the Florida Commission on 
Access to Justice Commission, which can be found on the Court's website. See 
Florida Commission on Access to Justice, Interim Report, 23, 18-19, Exhibits pp. 
93-94, 96-109, (Oct. 1, 2015). 

As you may know, Chief Justice Labarga established the Commission to 
study the remaining unmet civil legal needs of low income, and moderate income 
Floridians and to address ways to enhance access to civil justice in Florida. In the 
Interim Report, the Commission recommends that the ColJ!1: authorize the 
eommissiunto-devetop-a-propus-al-fora-Florida cy pres rule.-See InterimRepOrtm 
23. According to the Interim Report, under the cy pres doctrine, a court may order 
that residual undistributed or unclaimed funds awarded in a class action suit be 
distributed to charities or nonprofit organizations. The Commission reports that 

Appendix E– 3



The Honorable Jacqueline Hogan Scola 
January 11, 2016 
Page: 2 

eighteen states have cy pres court rules or statutes providing for legal aid 
organizations to receive class action residuals. See Interim Report at 18-19, 
Exhibits pp. 93-94. A draft cy pres rule providing for disbursement of residual 
class action funds to the Florida Bar Foundation or a Florida nonprofit legal aid 
organization is included for the Committee's consideration at page 105 of the 
exhibits to the Interim Report. 

The Court would like your Committee to work with the Commission to 
evaluate whether .the Commission's Florida cy pres proposal is more appropriate 
for statutory or rule enactment. If you determine the Court has authority to adopt a 
cy pres rule, the Committee should pursue a proposed rule amendment jointly with 
the Commission. Your joint out-of-cycle report addressing the proper mode of 
enactment in Florida and proposing any rule amendments should be filed with my 
office by June 1, 2016. If additional time is needed to consider this issue, please 
submit a request for an extension of time to my office indicating when you can file 
the report. 

Thank you in advance for your attention to this matter. If you should have 
any questions, please do not hesitate to call me. 

JAT/DM/sb 

cc: Chief Justice Jorge Labarga, Chair, Fla. Commission on Access to Justice 
Justice Charles T. Canady, Liaison to Civil Procedure Rules Committee 

!Ms. Patricia (PK) Jameson, State Courts Administrator 
Mr. Gregory Zhelesnik, Bar Staff Liaison, Civil Procedure Rules Committee 
Deborah J. Meyer, Director of Central Staff 
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JOHN A. TOMASINO 

CLERK 

MARK CLAYTON 

CHIEF DEPUTY CLERK 

KRISTINA SAMUELS 

STAFF ATTORNEY 

~upreme C!Court of jflortba 
Office of the Clerk 

500 South Duval Street 
Tallahassee, Florida 32399-1927 

June 13, 2016 

Honorable Jacqueline Hogan Scola, Chair 
Civil Procedure Rules Committee 
73 West Flagler Street, Suite 414 
Miami, Florida 33130-1715 

PHONE NUMBER: (850) 488-0125 
www.floridasupremecourt.org 

Re: Interim Report of the Florida Commission on Access to Justice -
Cy Pres Rule 

Dear Judge Scola, 

We have received your request for an extension of time filed June 10, 2016. 
Your request for an extension has been granted. Your report should be submitted 
directly to my office by October 31, 2016. 

If you have any questions, please do not hesita~ tact me . 

. Smc iy, 

JAT/sh 
cc: Chief Justice Jorge Labarga, Chair, Fla. Commission on Access to Justice 

Justice Charles T. Canady, Judicial Liaison to the Civil Procedure 
Rules Committee 

Ms. Patricia (PK) Jameson, State Courts Administrator 
Mr. Gregory Zhelesnik, Bar Staff Liaison, Civil Procedure Rules Committee 
Ms. Deborah J. Meyer, Supreme Court Director of Central Staff 
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The Florida Bar 
651 East Jefferson Street 

Tallahassee, FL  32399-2300 

John F. Harkness, Jr. 

Executive Director

850/561-5600 

www.FLORIDABAR.org 

M E M O R A N D U M  

To: R.J. Haughey, Chair, Civil Procedure Rules Committee 

From: Daniel J. Gerber 

Date: April 20, 2016 

Re: Research on question of Cy Pres Rule 

 

Article V, section 2(a), of the Florida Constitution grants the Florida Supreme Court authority to 

adopt rules of judicial practice and procedure for actions filed in this State, while the Legislature 

is charged with the responsibility of enacting substantive law. See Allen v. Butterworth, 756 So. 

2d 52, 59 (Fla. 2000); see also TGI Friday's, Inc. v. Dvorak, 663 So. 2d 606, 611 (Fla. 1995).  

Substantive law has been defined as that part of the law which creates, defines, and regulates 

rights, or that part of the law which courts are established to administer. It includes those rules 

and principles which fix and declare the primary rights of individuals with respect towards their 

persons and property. On the other hand, practice and procedure “encompass the course, form, 

manner, means, method, mode, order, process or steps by which a party enforces substantive 

rights or obtains redress for their invasion. ‘Practice and procedure’ may be described as the 

machinery of the judicial process as opposed to the product thereof.” It is the method of 

conducting litigation involving rights and corresponding defenses. 

Massey v. David, 979 So. 2d 931, 936–37 (Fla. 2008) (quoting Haven Fed. Sav. & Loan Ass'n v. 

Kirian, 579 So. 2d 730, 732 (Fla. 1991)). 

Here, a residual fund would be defined as the funds not claimed as part of the settlement of a 

class action suit.  By distributing residual funds of the class action litigation, the Court would 

arguably be affecting the rights and obligations of individuals with respect towards their 

property, which would be classified as a substantive law.  Specifically, the rule would be 

affecting the rights of the class members who have not been able to claim their funds by 

redistributing these funds to legal aid[1]  In other words, the rule would cause those persons who 

                                                 
[1] Please note, the property would not be considered abandoned for five years, unless the legislative 
provides otherwise, which is an alternative.   
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have not claimed their funds to lose the right to reclaim those funds, or at a minimum, for him or 

her to dictate where those funds are to be directed.  Further, the Court would be affecting the 

fiduciary responsibilities of the fund management to ensure that the terms of the settlement 

agreement are met.   

In further support that the application would be a substantive law, challengers of the proposal 

may argue that a court-imposed payment of unclaimed settlement funds from a defendant to a 

third party can be considered as transforming the class members’ private cause of action into a 

civil penalty. If the class award is considered a civil penalty, it modifies the substantive right 

contained in the underlying cause of action, if and when an unclaimed award is distributed to a 

third party. 

 Only one court has addressed the issue of whether the application of the doctrine of cy pres 

affects substantive rights.  In Cavalier v. Mobil Oil Corp., 898 So. 2d 584 (La. 4th Cir. 2005), the 

Louisiana appellate court recognized that the distribution of settlement funds through the 

doctrine, while it does not affect the defendants’ rights, it affects the interest of silent class 

members.  Consistent with the foregoing, the Court should most likely determine that this is a 

substantive issue, which should be governed by the legislature.   

In support of the proposal, one can argue that class action litigation is primarily procedural-

based.  In fact, there is only one statute address the capacity to sue under class action, Florida 

Statutes section 768.734 (2015) and a second statute addressing posting of a bond in a certified 

class action lawsuit.  Florida Statutes section 768.733 (2015).  Thus, the proponents may argue 

that the legislature has made clear that governance of class action litigation is procedural in 

nature due to the lack of legislative involvement in the area.   

Solution: 

While this area of the law may be procedural in nature, it is most likely considered a substantive 

change in the law, requiring legislative involvement.  Should the Court want to change the 

Florida Rules of Civil Procedure to include a mechanism for distributing excess funds to legal 

aid, the Court may require some legislative enactment to support the new rule.  Therefore, it may 

be helpful to follow a model used by other states, which involves some recognition of the intent 

of the legislature to ensure that the unpaid residuals in class action litigation are donated to legal 

aid.  Thus, this Rule of Civil Procedure would need to be accompanied by a statute expressing 

legislative intent.  This would be similar to the proposal used in Nebraska and California.  

The California law reads as follows:   

California Civil Procedure § 384 

(a) It is the intent of the Legislature in enacting this section to ensure that the unpaid 

residuals in class action litigation are distributed, to the extent possible, in a manner 

designed either to further the purposes of the underlying causes of action, or to promote 

justice for all Californians. The Legislature finds that the use of funds collected by the 

State Bar pursuant to this section for these purposes is in the public interest, is a 
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proper use of the funds, and is consistent with essential public and governmental 

purposes. 

(b) Except as provided in subdivision (c), prior to the entry of any judgment in a class 

action established pursuant to Section 382, the court shall determine the total amount that 

will be payable to all class members, if all class members are paid the amount to which 

they are entitled pursuant to the judgment. The court shall also set a date when the parties 

shall report to the court the total amount that was actually paid to the class members. 

After the report is received, the court shall amend the judgment to direct the defendant to 

pay the sum of the unpaid residue, plus interest on that sum at the legal rate of interest 

from the date of entry of the initial judgment, to nonprofit organizations or foundations to 

support projects that will benefit the class or similarly situated persons, or that promote 

the law consistent with the objectives and purposes of the underlying cause of action, to 

child advocacy programs, or to nonprofit organizations providing civil legal services to 

the indigent. The court shall ensure that the distribution of any unpaid residual derived 

from multistate or national cases brought under California law shall provide substantial or 

commensurate benefit to California consumers. 

(c) This section shall not apply to any class action brought against any public entity, 

as defined in Section 811.2 of the Government Code, or against any public employee, as 

defined in Section 811.4 of the Government Code. However, this section shall not be 

construed to abrogate any equitable cy pres remedy which may be available in any class 

action with regard to all or part of the residue. 

Other states provide that the distribution of funds to legal aid is a suggestion.  In other words, it 

is a permissive versus mandatory action.  Massachusetts and Tennessee follow this model and 

copies of those procedural rules or statutes are enclosed with this memorandum.   

The Article CY PRES. . . SAY WHAT? State Laws Governing Disbursement of Residual Class- 

Action Funds, provides an overview of how several states have handled this issue in both 

procedural rules and legislative enactments.  A copy of the article is enclosed with this 

memorandum. 

There are very few decisions analyzing the constitutionality of these provisions.  In Roos v. 

Honeywell, Inc., the California appellate court held that the application of a cy pres term in a 

settlement agreement complied with the statute and was within the Court’s discretion.  Roos v. 

Honeywell Int’l., Inc., No. A142156 (Cal. Ct. App. Nov. 10, 2015).  The same California 

appellate court had previously ruled that the a cy pres term was within the trial court’s 

discretion.  See In re Microsoft IV Cases, 37 Cal. Rptr. 3d 660 (Ct. App. 2006).[2] 

How Federal Courts sitting in Florida Have Applied Cy Pres to Residual Awards: 

Federal law generally provides that federal district courts have the following options when 

distributing unclaimed funds from a class action: 1) cy pres or fluid distribution, 2) a pro rata 

[2] See also In re Vitamin Cases, 132 Cal. Rptr. 2d 425 (Ct. App. 2003), where a settlement was approved 
and found to be proper despite the fact that all proceeds went to charity pursuant to cy pres.   
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distribution to the class members who have already made claims, 3) escheat to the government, 

and 4) reversion to defendants. Newberg on Class Actions § 10.17 at 373-74. Federal courts have 

broad discretionary powers in shaping equitable decrees for distributing 

unclaimed class action funds. Van Gemert v. Boeing Co., 739 F.2d 730, 737 (2d Cir. 1984). 

Some Courts have noted that the district court's choice among distribution options should be 

guided by the objectives of the underlying litigation and the interests of the silent class members. 

Cf. State v. Levi Strauss & Co., 41 Cal.3d 460, 224 Cal.Rptr. 605, 612, 715 P.2d 564, 571 

(1986) (articulating a four-part test for choosing distribution option). 

Please note, the United States Court of Appeals for the Eleventh Circuit has approved of the use 

of cy pres to distribute unclaimed class action funds.  Nelson v. Mead Johnson & Johnson, Co., 

484 F. App'x 429, 435 (11th Cir.2012); see also Nelson v. Greater Gadsden Hous. Auth., 802 

F.2d 405, 409 (11th Cir. 1986) 

In 2011, the United States District Court for the Southern District of Florida ratified a settlement 

agreement that provided for a cy pres distribution of residual funds for class members that could 

not be identified.  In re Checking Account Overdraft Litig., 830 F. Supp. 2d 1330, 1354 (S.D. 

Fla. 2011).  This term was part of the settlement agreement and the Court held that it was within 

its discretion to approve the provision of the agreement if it was in the interests of facilitating a 

settlement in a complex class action matter or to serve the goals of civil damages.  Findings that 

the provisions of the cy pres term were narrowly tailored to the purpose of the underlying action, 

the Court approved the provision. 
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