
IN THE SUPREME COURT OF FLORIDA 

IN RE: AMENDMENTS TO FLORIDA   CASE NO.: 18–1176 
RULE OF CIVIL PROCEDURE 1.220 

 
SUPPLEMENTAL MEMORANDUM ADDRESSING THE COURT’S 

INQUIRIES AT ORAL ARGUMENT 
 

 Scott Michael Dimond, Chair of the Civil Procedure Rules Committee 
(CPRC), Kathleen Schin McLeroy and the Honorable Vance Edwin Salter, Co-
Chairs of the Pro Bono Legal Services Committee, (collectively, the Committees) 
and Joshua E. Doyle, Executive Director of The Florida Bar, respectfully submit 
this memorandum of law to respond more thoroughly to questions asked by Chief 
Justice Canady, Justice Lagoa, Justice Luck, and Justice Muñiz during the oral 
argument presented in this case on April 3, 2019. 

 
The questions proposed to be addressed in this supplemental memorandum 

warranted additional consideration and research and may be helpful to the Court as 
it finalizes its review of, and ruling upon, the pending petition. 

 
 1. Question by Chief Justice Canady 
 
 Chief Justice Canady asked whether any reported Florida appellate 

decision had discussed the application of the cy pres doctrine to residual funds in a 
class action lawsuit. Following oral argument, the Committees researched the issue 
and found no such state appellate court opinion. The Committees posit that this is 
not unusual because class action settlements including cy pres provisions are 
settlements approved by a trial court (as required by the current Rule 1.220) and 
thus not anticipated to be appealed. 

 
 The Committees’ researched revealed that there are at least four 

reported Florida circuit court cases approving class action settlements with 
provisions for the distribution of residual funds to non-profit legal aid 
organizations. These cases include Holt v. HHH Motors, LLP, 2015 Fla. Cir. 
LEXIS 48987 (Fla. 4th Jud. Cir. 2015) (Jacksonville Area Legal Aid); Law Offices 
of Henry E. Gare, P.A., v. Healthport Technologies, LLC, 2014 WL 7715558 (Fla. 
4th Jud. Cir. 2014) (various Florida Legal Aid Organizations throughout the State); 
Rendon v. Florida Dep’t of Hwy. Safety & Motor Vehicles, 2008 WL 7540307 
(Fla. 11th Jud. Cir. 2008) (cy pres fund for charitable purposes as proposed by the 

Filing # 89023930 E-Filed 05/06/2019 11:50:27 AM
R

E
C

E
IV

E
D

, 0
5/

06
/2

01
9 

11
:5

1:
30

 A
M

, C
le

rk
, S

up
re

m
e 

C
ou

rt



2 
 

parties in a joint legal brief); and Affiliated Fin. Corp., v. Grace, 14 Fla. L. Weekly 
Supp. 1119b (Fla. 17th Jud. Cir. 2007) (Legal Aid Service of Broward County and 
Coast to Coast Legal Aid of South Florida). 

 
 Numerous reported federal court decisions, in United States District 

Courts and in the United States Courts of Appeal, also have approved reliance on 
the common law doctrine of cy pres as a stipulated mechanism for the distribution 
of residual settlement funds. See Poertner v. Gillette Co., 618 Fed. Appx. 624, 
(11th Cir. 2015) (unpublished, but may be cited as persuasive authority, per 11th 
Cir. R. 36-2) (settlement for class of 7.26 million consumers who purchased 
batteries; $50 million in settlement funds for refunds, with a cy pres award of $6 
million in batteries to charitable organizations; affirming a decision of the United 
States District Court of the Middle District of Florida). 

 
 2. Question by Justice Luck 
 
 Justice Luck inquired whether the cy pres provision in the Florida 

Trust Code, section 736.0413(1), Florida Statutes, demonstrates that the 
Legislature has addressed the doctrine as a matter of substantive Florida law. 
Section 736.0413, Florida Statutes merely codifies a longstanding equitable, 
common law doctrine available to settlors, trustees, and beneficiaries regarding 
charitable trusts. Moreover, the enactment of the provision of 2006 occurred as 
part of an effort to harmonize Florida’s Trust Code with the Uniform Trust Code. 

 
 In the enactment and legislative history of section 736.0413, there is 

no indication that the Florida Legislature sought to preempt, preclude or limit the 
incorporation of the cy pres doctrine in a rule of court. Nor does the proposed 
amendment to Rule 1.220 encroach upon section 736.0413 or limit that statute’s 
application.  

 
 This is in contrast to class actions, which remain a matter for the 

judicial branch. Class action prerequisites and administration arose as, and remain, 
the province of the judiciary via rules and precedent.  Florida trial courts have 
exercised their discretion to approve cy pres provisions for residual distributions in 
the class actions cited in a previous section of this memorandum. 

 
 For example, another equitable doctrine, injunctions also originate in 

equity and are a remedy subject to trial court discretion. While they are an 
equitable doctrine, the legislature has also included the remedy in various 
substantive statutes—see, e.g., sections 501.211 (action to enjoin violations of the 
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Florida Deceptive and Unfair Trade Practices Act); 542.33 (injunction to enforce 
noncompetition agreement); 571.301 (injunction to restrain violations of Florida’s 
agricultural advertising statutes); 741.30 (injunction for protection against 
domestic violence); Florida Statutes (2018). Yet the Florida Supreme Court also 
continues to empower the trial courts to grant or deny injunctive relief through the 
provisions of Florida Rule of Civil Procedure 1.610. The legislature’s enactments 
have not preempted or precluded this Court’s ability to define by rule when and 
how such equitable and common law relief may be provided. As such, the 
codification of the common law doctrine of cy pres in the context of Florida’s 
Trust Code does not preclude application of the same common law doctrine in 
other applications or settings; especially equitable ones such as class actions.   

 
 3. Question by Justice Muñiz 
 
 Justice Muñiz asked whether the proposed amendment needed to 

require a “nexus” between the subject matter of the lawsuit and the expenditure of 
the settlement or recovery of the residual funds by a non-profit legal aid group or 
the Foundation. In addition to the underlying nexus between the equitable nature of 
class actions in general which provide non-profit legal aid type clients access to 
courts, such a requirement has been a regular feature of federal class action 
procedures for the distribution of residual funds: see In re Airline Ticket 
Commission and Antitrust Litigation, 307 F. 3d 679, 682 (8th Cir. 2002) (“[T]he 
unclaimed funds should be distributed for a purpose as near as possible to the 
legitimate objectives underlying the lawsuit, the interests of class members, and the 
interests of those similarly situated.”). Similar formulations are excerpted from the 
court rules of other states in Appendix A to this memorandum.  

 
As illustrated in Appendix A, other states have articulated more precisely a 

“nexus requirement” as referenced by Justice Muniz and the Committees has no 
objection to the inclusion by the Court of additional language better articulating 
such a requirement. The Court has frequently adopted a rule change with its own 
edits following consideration of a rules committee proposal.  See In re 
Amendments to Rule of Appellate Procedure 9.130, 151 So. 3d 1217 (Fla. 2014) 
(modifying the amendment to Florida Rule of Appellate Procedure 
9.130(a)(3)(C)(xi) from that proposed by the Appellate Court Rules Committee). 

 
 The Committees appreciate the Court’s consideration of the 

memorandum and stands ready to provide any further research or supplemental 
briefing the Court. 
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Respectfully submitted on May 6, 2019.  

/s/ Scott Michael Dimond   /s/ Joshua E. Doyle   
Scott Michael Dimond, Chair   Joshua E. Doyle 
Civil Procedure Rules Committee  Executive Director  
Dimond Kaplan & Rothstein, P.A.  The Florida Bar 
2665 S. Bayshore Dr # PH-2B   651 E.Jefferson Street 
Miami, FL 33131-5448    Tallahassee, FL 32399-2300 
305/374-1920     850/561-5600 
sdimond@dkrpa.com    jdoyle@floridabar.org 
Florida Bar No. 995762    Florida Bar No. 25902 

/s/ Kathleen Schin McLeroy   /s/ Honorable Vance Edwin Salter  
Kathleen Schin McLeroy, Co-chair  Honorable Vance Edwin Salter 
Carlton Fields Jorden Burt, P.A.  Third DCA of Florida  
PO Box 3239     2001 SW 117th Ave 
Tampa, FL 33601-3239    Miami, FL 33175-1716 
813/223-7000     305/229-32000 
kmcleroy@carltonfields.com   salterv@flcourts.org 
Florida Bar No. 856819    Florida Bar No. 232981 

CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was furnished by e-mail, via the Portal, 
on May 6, 2019, to: 

Leza S. Tellam     Dominic C. MacKenzie 
300 N. New York Ave #874   Pro Bono Legal Services 
Winter Park, FL 32789-31204   The Florida Bar Foundation 
lezatellam@me.com    875 Concourse Pkwy S. Ste. 195 
       Maitland, FL 32751-6147  
       407/960-7000    
       dmackenzie@flabarfndn.org  
       Florida Bar No.705690 

 
CERTIFICATION OF COMLIANCE 

I certify that this document was prepared in compliance with the font 
requirements of Florida Rule of Appellate Procedure 9.210(a)(2). 
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/s/ Mikalla Andies Davis    
Mikalla Andies Davis, Attorney Liaison  
Civil Procedure Rules Committee  
Juvenile Court Rules Committee  
The Florida Bar 
651 E. Jefferson St. 
Tallahassee, FL 32399-6584 
mdavis@floridabar.org 

      Florida Bar No. 100529 

 


