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 IN THE SUPREME COURT OF FLORIDA 

IN RE:  STANDARD JURY 
INSTRUCTIONS IN CRIMINAL CASES              CASE NO.: SC18-
REPORT 2018-05
_____________________________________/ 

To the Chief Justice and Justices of the Supreme Court of Florida: 

This report, proposing amended instructions to the Florida Standard Jury 
Instructions in Criminal Cases, is filed pursuant to Article V, section 2(a), Florida 
Constitution.
 
                           Instruction #          Topic  
Proposal 1         12.1                         Arson – First Degree
Proposal 2         13.1                         Burglary
Proposal 3         13.3                         Trespass – In Structure or Conveyance
Proposal 4         13.4                         Trespass – On Property Other than a 
                                                           Structure or Conveyance
Proposal 5         13.21                       Impairing or Impeding Telephone or
                                                           Power to a Dwelling to Facilitate or
                                                           Further a Burglary  
                                                                                 
        The proposals are in Appendix A. Words and punctuation to be deleted are 
shown with strike-through marks; words and punctuation to be added are 
underlined. All of the proposals were published in the Bar News on May 1, 2018. 
No comments were received.

INITIAL NOTE REGARDING THE DEFINITIONS OF WEAPON,  
DEADLY WEAPON, AND DANGEROUS WEAPON  

The Committee asks the Court to recognize there is a problem in some of the 
standard criminal jury instructions that contain the terms “weapon,” “deadly 
weapon,” and “dangerous weapon.”1

A problem with the definition of a “dangerous weapon” can be illustrated by 
the burglary and trespass proposals within this report. A “dangerous weapon” is 

1 In Shepard v. State, SC17-1952, the Court is considering the appropriate 
definition of a “weapon” for purposes of the reclassification statute for carrying, 
using, displaying, threatening to use, or attempting to use a weapon or firearm. See 
§ 775.087(1), Fla. Stat.
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defined in these instructions as any weapon, that taking into the account the 
manner in which it was used, is likely to produce death or great bodily harm. Two 
questions immediately arise: 1) What constitutes a “weapon?” and 2) What if a 
defendant merely carried, but did not actually use the “dangerous weapon” during 
the course of the burglary or trespass?

The problem related to the second question is somewhat alleviated in the 
standard burglary instruction because of State v. Rodriguez, 402 So. 2d 86 (Fla. 3d 
DCA 1981), wherein the Third District held that the burglary statute does not 
require that a defendant actually employ a handgun to be guilty of the enhanced 
penalty for being armed with a dangerous weapon. The 3rd DCA’s Rodriguez 
opinion provides support for the sentence in the existing burglary instruction that 
states: “It is not necessary for the State to prove that the defendant intended to use 
or was willing to use the weapon in furtherance of the burglary in order for a 
weapon to constitute a ‘dangerous weapon.’” But by adding that Rodriguez-based 
explanation in the second sentence of the definition of “dangerous weapon,” there 
appears to be an inconsistency because the first sentence of the definition refers to 
“manner of use” and the second sentence states that the weapon does not have to 
be used. Additionally, there is no Rodiguez-type caselaw for the Trespass statutes, 
and the Committee was unwilling to create law. Thus, the explanations of 
“dangerous weapon” in the trespass instructions (#13.3 and #13.4) refer only to 
“manner of use,” which is probably contrary to legislative intent, at least as 
determined by the Rodriguez court.  

The issue of how to define a weapon, a dangerous weapon, and a deadly 
weapon is also a problem for the standard robbery instruction, which will be 
explained in more detail when the Committee files Report 2018-06. To address 
these problems, the Committee asks the Court to consider issuing a referral, for 
either the Committee or a subcommittee (as was done to explain the concept of 
criminal possession) to study the issue and report to the Court or to the Committee. 
The group should be directed to define and differentiate – where, and if appropriate 
– between a weapon, a dangerous weapon, and a deadly weapon. 

PROPOSAL #1: INSTRUCTION 12.1
Instruction 12.1 covers first-degree arson, § 806.01(1), Fla. Stat. The only 

substantive change was to add a sentence within the definition of “dwelling,” based 
on DuBose v. State, 210 So. 3d 641 (Fla. 2017), that reads: “The enclosure need 
not be continuous as it may have an ungated opening for entering and 
exiting.” The Committee put the sentence in brackets because it should be read 
only when relevant. In an abundance of caution, the Committee was unwilling to 
put this same bracketed language into the definition of “structure” in Instructions 
12.1 or 12.2 (Second-Degree – Arson) because the arson statute’s definition of 
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“structure” is not the same as the burglary statute’s definition of “structure” and 
because the DuBose opinion dealt with Chapter 810 definitions, not Chapter 806 
definitions. The proposal was published in the Bar News and no comments were 
received. Upon final review, the proposal passed the Committee unanimously. 

PROPOSAL #2: INSTRUCTION 13.1
Instruction 13.1 covers burglary, § 810.02, Fla. Stat. The first change was to 

ensure that the standard instruction tracked case law such as State v. Waters, 436 
So. 2d 66 (Fla. 1983), by making “consent to enter” and “premises open to the 
public” as affirmative defenses rather than as a third element of burglary. The 
second change was to add, within the definitions of “structure” and “dwelling,” a 
sentence that reads: “The enclosure need not be continuous as it may have an 
ungated opening for entering and exiting.” That sentence is based on DuBose v. 
State, 210 So. 3d 641 (Fla. 2017); the Committee put it in brackets because the 
sentence should be read only when relevant. The third change was to update the 
definition of “conveyance,” so that the definition conforms with the latest version 
of § 810.011(3), Fla. Stat. The fourth change was to add an italicized cite to State 
v. Rodriguez, 402 So. 2d 86 (Fla. 3d DCA 1981), to support the sentence within the 
definition of “dangerous weapon” that states it is not necessary for the State to 
prove the defendant intended to use or was willing to use the weapon in order for it 
to be considered a “dangerous weapon.” Next, the Committee added a definition of 
“great bodily harm,” which is based on Wheeler v. State, 203 So. 3d 1007 (Fla. 4th 
DCA 2016).

Unlike many other statutes, the burglary statute does not contain an 
enhancement section for a burglar who carries a deadly weapon or a firearm 
during the course of the burglary. Instead, the burglary statute states the crime 
becomes a first-degree felony punishable by life if, in the course of committing the 
offense, the offender is or becomes armed within the dwelling, structure, or 
conveyance, with explosives or a dangerous weapon. (emphasis added; see 
§ 810.02(2)(b), Fla. Stat.) The current standard burglary instruction assumes that a 
firearm is a dangerous weapon. However, the Committee did not find a case 
holding that a firearm is a dangerous weapon as a matter of law. Therefore it is 
probably more appropriate for the jury to find that a firearm is a dangerous 
weapon. Given that, the Committee added an italicized cite to Hardee v. State, 534 
So. 2d 706 (Fla. 1988), above a paragraph that is amended to read: If you find a 
firearm to be a “dangerous weapon,” then to “arm” oneself during the course 
of a burglary includes possessing a firearm, whether loaded with ammunition 
or not, at any time during the course of committing the burglary.

The proposal was published in the Bar News and no comments were 
received. Upon final review, the Committee decided to add a note in the Comment 
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section that states: As of June 2018, the courts have not determined which 
definition of “motor vehicle” applies to the burglary statute. The proposal passed 
the Committee unanimously. 

 
PROPOSAL #3: INSTRUCTION 13.3 

Instruction 13.3 covers trespass in a structure or conveyance, § 810.08, Fla. 
Stat. There are only four substantive changes proposed: 1) for the italicized cite 
above the definition of “willfully,” the Committee added a reference to Rozier v. 
State, 402 So. 2d 539 (Fla. 5th DCA 1981); 2) the Committee added the DuBose-
based language about an enclosure not needing to be continuous in the definition of 
“structure” section; 3) the Committee added the word “vehicle” after the word 
“railroad” in the definition of “conveyance” section to conform that definition with 
§ 810.011(3), Fla. Stat.; and  4) the Committee added a definition of “great bodily 
harm,” which is based on Wheeler v. State, 203 So. 3d 1007 (Fla. 4th DCA 2016). 
The proposal was published in the Bar News and no comments were received. 
Upon final review, the proposal passed the Committee unanimously.

PROPOSAL #4: INSTRUCTION 13.4 
Instruction 13.4 covers trespass on property other than a structure or 

conveyance, § 810.09, Fla. Stat. There are only three substantive changes 
proposed: 1) the Committee added the DuBose-based language about an enclosure 
not needing to be continuous in the definitions of “structure” and “dwelling” 
sections; 2) for the italicized cite above the definition of “willfully,” the Committee 
added a reference to Rozier v. State, 402 So. 2d 539 (Fla. 5th DCA 1981); and 3) 
the Committee added a definition of “great bodily harm,” which is based on 
Wheeler v. State, 203 So. 3d 1007 (Fla. 4th DCA 2016). The proposal was 
published in the Bar News and no comments were received. Upon final review, the 
proposal passed the Committee unanimously.

PROPOSAL #5: INSTRUCTION 13.21 
Instruction 13.21 covers impairing or impeding telephone or power to a 

dwelling to facilitate or further a burglary, § 810.061, Fla. Stat. There are only 
three changes proposed: 1) because element #2 refers to the commission of either a 
burglary or an attempted burglary, the Committee put italicized notes right after 
element #2 that refer people to both the burglary and the attempt instructions, 
eliminating the need to later define "attempt"; 2) the Committee added the DuBose-
based language about an enclosure not needing to be continuous in the definition of 
“dwelling” section; and 3) the Committee added the word “vehicle” after the word 
“railroad” in the definition of “conveyance” section to conform that definition with 
§ 810.011(3), Fla. Stat. The proposal was published in the Bar News and no 
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comments were received. Upon final review, the proposal passed the Committee 
unanimously.

 
CONCLUSION

The Standard Jury Instructions in Criminal Cases Committee respectfully 
requests the Court authorize for use the proposals as set forth in Appendix A.  

Respectfully submitted this 12th day of
                                                    July, 2018. 

s/ Judge F. Rand Wallis_________ 
The Honorable F. Rand Wallis
Chair, Supreme Court Committee on 
Standard Jury Instructions in Criminal Cases
Fifth District Court of Appeal
300 South Beach Street
Daytona Beach, Florida 32114
Florida Bar Number: 980821
WallisR@flcourts.org


