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 IN THE SUPREME COURT OF FLORIDA 

IN RE:  STANDARD JURY 
INSTRUCTIONS IN CRIMINAL CASES              CASE NO.: SC18-
REPORT 2018-04
_____________________________________/ 

To the Chief Justice and Justices of the Supreme Court of Florida: 

This report, proposing amended instructions to the Florida Standard Jury 
Instructions in Criminal Cases, is filed pursuant to Article V, section 2(a), Florida 
Constitution.
 
                           Instruction #          Topic  
Proposal 1         11.7                          Unlawful Sexual Activity with Certain
                                                            Minors 
Proposal 2         11.10                        Lewd, Lascivious, Indecent Assault or Act
                                                            Upon or in the Presence of Child; Sexual
                                                            Battery
Proposal 3         11.10(a)                   Lewd or Lascivious Battery (Engaging)
Proposal 4         11.10(b)                   Lewd or Lascivious Battery (Encouraging)
Proposal 5         11.10(c)                   Lewd or Lascivious Molestation
Proposal 6         11.10(d)                   Lewd or Lascivious Conduct
Proposal 7         11.10(e)                   Lewd or Lascivious Exhibition (Presence 
                                                            of a Child)
Proposal 8         11.10(f)                    Lewd or Lascivious Exhibition over 
                                                            Computer Service
Proposal 9         11.10(g)                   Lewd or Lascivious Exhibition by a
                                                            Detainee in the Presence of an Employee of
                                                            a Facility
Proposal 10       11.11                        Lewd or Lascivious Offenses (Presence of
                                                            Elderly/Disabled Person)
Proposal 11       11.12                        Incest
Proposal 12       11.18                        Sexual Misconduct by a Psychotherapist
Proposal 13       11.21                        Transmission of Material Harmful to
                                                            Minors by Electronic Device or Equipment 
Proposal 14       29.13(c)                   Sexual Activity with an Animal
                                                                                 
        The proposals are in Appendix A. Words and punctuation to be deleted are 
shown with strike-through marks; words and punctuation to be added are 
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underlined. All proposals were published in the Bar News on April 15, 2018. No 
comments were received. 

INITIAL NOTE 
The Committee revised the sex crimes in this report for two reasons. 1) The 

Committee agreed with a prior committee’s decision regarding the Sexual Battery 
instructions that the act of the defendant should be the first element and that ages 
of the victim and/or defendant should follow; and 2) State v. Knighton, 235 So. 3d 
312 (Fla. 2018), necessitated changes to the lesser-included offenses boxes. 
Specifically, as a result of Knighton, the Committee put the crime of Unnatural and 
Lascivious Act in Category Two boxes with asterisks. The asterisks refer to the 
Comment sections where the Committee noted that the courts do not require the 
State to allege the defendant’s act was “unnatural” or was “against the laws of 
nature” in order for § 800.02, Fla. Stat., to be given to jurors as a lesser-included 
offense. The Committee also explained that if the sexual activity involved penile-
vaginal sexual intercourse (or contact), § 800.02, Fla. Stat. should not be given as a 
lesser-included offense. But if the sexual activity involved something other than 
penile-vaginal sexual intercourse (or contact), § 800.02, Fla. Stat. should be given 
as a lesser-included offense.

Additionally, there were two other changes common to many of the sex 
crimes instructions in this report. 1) § 775.0862, Fla. Stat., is a reclassification 
statute. Therefore, the Committee deleted the italicized word “enhancement” and 
instead inserted the italicized word “reclassification.” 2) Upon post-publication 
review, the Committee voted unanimously to define “bona fide” as “genuine” in all 
of the relevant instructions.

PROPOSAL #1: INSTRUCTION 11.7 
The Committee amended instruction 11.7 by putting Unnatural and 

Lascivious Act in the Category Two box as discussed above. The proposal was 
published and no comments were received. Upon post-publication review, the 
Committee made three minor changes. First, the italicized note that states: “The 
definition of an object includes a finger” was deleted because that concept is 
covered a few lines later in bold. Second, the Committee added the definition of 
“union” as meaning “contact,” which makes this instruction consistent with other 
sex crimes instructions. Third, the Committee defined “bona fide” as meaning 
“genuine.” The Committee did not think these non-controversial changes required 
re-publication and voted unanimously to file the proposal with the Court. 
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PROPOSAL #2: INSTRUCTION 11.10
Instruction 11.10 covers section 800.04, Fla. Stat., before the October 1, 

1999 statutory amendment. The Committee was unwilling to propose deleting the 
instruction because the statute of limitations for sex crimes is lengthy. 

The proposed changes are not that significant. For example, the Committee 
added language to various italicized notes to make it clear that this instruction 
applies to pre-October 1, 1999 crimes. The age of the victim was moved to element 
#2 so that the defendant’s act would be in element #1. The citation to State v. 
Werner was moved above the explanation of “in the presence of.” The Committee 
changed “the victim” to “(victim)” so that the judge would not refer to the alleged 
victim as a victim.

The Comment section includes an explanation that Unnatural and Lascivious 
Act should not be given as a lesser-included offense if element 1d is the only 
charge because Unnatural and Lascivious Act requires the act to be with another 
person and element 1d is simply an exhibition in front of another person. The other 
additions to the Comment section were discussed in the initial note.

The proposal was published. No comments were received. Upon post-
publication review, the Committee voted unanimously to add a definition of 
“union” as meaning “contact,” which makes this instruction consistent with other 
sex crimes instructions. The Committee voted unanimously to file the proposal 
with the Court. 

PROPOSAL #3: INSTRUCTION 11.10(a) 
The Committee amended instruction 11.10(a) so that the defendant’s act 

would become element #1 and the age of the victim would become element #2. 
The Committee moved Unnatural and Lascivious from Category Two into 
Category One (along with explanations in the Comment section) for the reasons 
discussed in the initial note. Because the underlying charge involves a battery, the 
Committee added Aggravated Battery, Felony Battery, Aggravated Assault, and 
Battery in Category 2, in descending order of severity. The proposal was 
published. No comments were received. Upon post-publication review, the 
Committee deleted the italicized note that states: “The definition of an object 
includes a finger” because that concept is covered a few lines later in bold. The 
Committee also added a definition of “bona fide.” The vote was unanimous to file 
the proposal with the Court. 

PROPOSAL #4: INSTRUCTION 11.10(b) 
The Committee amended instruction 11.10(b) so that the defendant’s act 

would become element #1 and the age of the victim would become element #2. 
The italicized statutory cites for “sadomasochistic abuse” and “sexual bestiality” 
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were shortened to refer only to Chapter 827 (Child Abuse) Fla. Stat., definitions, 
although the Comment section informs everyone that different definitions for those 
same terms are in Chapter 847 (Obscenity), Fla. Stat. A definition of “prostitution” 
based on § 796.07(1)(a), Fla. Stat., was added along with statutory-based 
definitions for “consent” and “coercion.” The Committee kept Unnatural and 
Lascivious in the Category Two box along with explanations in the Comment 
section for the reasons discussed in the initial note. Also, in the Category One box, 
the Committee added Soliciting for Prostitution but only if prostitution was 
charged. Because the underlying charge could involve a “forcing,” the Committee 
added Aggravated Battery, Felony Battery, Aggravated Assault, and Battery in the 
Category Two box in descending order of severity. The proposal was published. 
No comments were received. Upon post-publication review, the Committee voted 
unanimously to add a definition of “bona fide” and to file the proposal with the 
Court. 

PROPOSAL #5: INSTRUCTION 11.10(c) 
The Committee amended instruction 11.10(c) so that the defendant’s act 

would become element #1 and the possible age of the victim would become 
element #2. The Committee changed the heading of the lesser-included box to 
reflect the highest crime in section 800.04(5), Fla. Stat., which would occur if the 
defendant were over 18 years of age and the victim was less than 12 years old. The 
Category One lesser-included offenses are then listed in descending order of 
severity depending on the ages of the defendant and the victim. 

The Committee requests the Court to consider the argument that perhaps the 
ages of the victim and defendant should not create Category One lesser-included 
offenses because the various ages render the crimes mutually exclusive. The 
Committee decided it would be better if the lesser-included sections of the Lewd 
and Lascivious instructions were consistent with the Sexual Battery instructions 
(the Sexual Battery instructions have the various ages of the defendant and the 
victim in the Category One box). Also, the Committee concluded that the appellate 
courts look favorably upon giving jurors the option of finding lesser-included 
offenses. Finally, the Committee thought there could be a dispute about exactly 
how old the defendant or victim were at the time of the sexual act. Because age 
may be a disputed issue, the Committee thought it was safer to put the various ages 
in the Category One boxes. However, the Committee added a note in the Comment 
section that states: “If the ages of the defendant or the alleged victim are not in 
dispute, the parties may agree to pare down the necessary lesser-included 
offenses.”

The Committee kept Unnatural and Lascivious in the Category Two box and 
added an explanation in the Comment section for the reasons discussed in the 
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initial note. Because the underlying charge involves a touching, the Committee 
added Aggravated Battery, Felony Battery, Aggravated Assault, and Battery in 
Category Two in descending order of severity. 

The proposal was published. No comments were received. Upon post-
publication review, the Committee added a definition of “bona fide” and voted 
unanimously to file the proposal with the Court. 
 

PROPOSAL #6: INSTRUCTION 11.10(d) 
The Committee amended instruction 11.10(d) so that the defendant’s act 

would become element #1 and the age of the victim would become element #2. 
The Committee also revised the definition of “solicit” in order to more closely 
track the solicitation statute, section 777.04(2), Fla. Stat. The Committee changed 
the heading of the lesser-included box to reflect the highest crime in section 
800.04(6), Fla. Stat., which occurs if the defendant were over 18 years of age. The 
highest Category One lesser-included offense would therefore be if the defendant 
were not over the age of 18. However, the Committee added a note in the 
Comment section that states: “If the age of the defendant is not in dispute, the 
parties may agree to not give the necessary lesser-included offense.”

The Committee retained Unnatural and Lascivious in the Category Two box 
and added the previously-discussed explanation of the Knighton case law in the 
Comment section. However, Unnatural and Lascivious Act is a lesser-included 
offense only if (renumbered) element 1a is charged because (renumbered) element 
1b involves only a solicitation. Because the underlying charge may involve a 
touching, the Committee added Felony Battery, Aggravated Assault, and Battery in 
Category Two in descending order of severity.

The proposal was published. No comments were received. Upon post-
publication review, the Committee voted unanimously to add a definition of “bona 
fide” and to file the proposal with the Court. 

PROPOSAL #7: INSTRUCTION 11.10(e) 
The Committee amended instruction 11.10(e) so that the defendant’s act 

would become element #1 and the age of the victim would become element #2. 
The Committee changed the heading of the lesser-included box to reflect the 
highest crime in section 800.04(7), Fla. Stat., which occurs if the defendant were 
over 18 years of age. The highest Category One lesser-included offense would 
therefore be if the defendant were not over the age of 18. However, the Committee 
added a note in the Comment section that states: “If the age of the defendant is not 
in dispute, the parties may agree to not give the necessary lesser-included offense.”
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Because the underlying crime involves an exhibition, which is not an act 
with another person, the Committee left Unnatural and Lascivious Act in Category 
Two but added an explanatory comment which was discussed above. 

The proposal was published. No comments were received. Upon post-
publication review, the Committee further discussed whether the definitions of 
“sadomasochistic abuse” and “sexual bestiality” in Chapter 827 or Chapter 847 
should be used. By a vote of 7-1, the Committee thought the Chapter 827 
definition should be used because Chapter 827 deals with Abuse of Children which 
seems more relevant to the crime of Lewd and Lascivious Exhibition in Presence 
of a Child than Chapter 847 (Obscenity). The Committee did, however, add a note 
in the Comment section explaining that “sadomasochistic abuse” and “sexual 
bestiality” are defined differently in Chapter 847, Florida Statutes.  

PROPOSAL #8: INSTRUCTION 11.10(f) 
The defendant’s act is already in element #1 and the victim’s age is already 

in element #2, so no reordering of the elements was necessary. The only changes to 
the elements section were to substitute the word “person” for the word “victim” in 
element #3 so that the judge would not refer to a person as a victim; and to add the 
words “At the time of the offense” in element #4. The Committee put Unnatural 
and Lascivious Act in the Category Two box in an abundance of caution and added 
an explanatory comment that was discussed above. The Committee also added a 
note in the Comment section that states: “If the age of the defendant is not in 
dispute, the parties may agree to not give the necessary lesser-included offense.” 
Finally, because the underlying crime is in Chapter 847, the Committee did not 
point out that there are different definitions for “sadomasochistic abuse” and 
“sexual bestiality” in Chapter 827. 

The proposal was published. No comments were received. Upon post-
publication review, the Committee voted unanimously to add a definition of “bona 
fide” and to file the proposal with the Court. 

 
PROPOSAL #9: INSTRUCTION 11.10(g)

The only changes proposed for instruction 11.10(g) are to add notes in the 
Comment section that explain 1) the Knighton case law as discussed in the initial 
note; and 2) there are different definitions for “sadomasochistic abuse” and “sexual 
bestiality” in Chapter 827. For this instruction, the Committee voted 5-3 to retain 
the (more expansive) Chapter 847 definitions of “sadomasochistic abuse” and 
“sexual bestiality” because the underlying crime for this instruction has nothing to 
do with Abuse of Children (Chapter 827). The proposal was published. No 
comments were received. Upon post-publication review, the Committee voted 
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unanimously to add a definition of “bona fide” and to file the proposal with the 
Court.  

 
PROPOSAL #10: INSTRUCTION 11.11

For instruction 11.11, the Committee put the defendant’s act as element #1 
and the victim’s status as either elderly or disabled in element #2. The Committee 
slightly reworded element #1c and element #3 so that they would track                      
section 825.1025(4)(a), Fla. Stat. The Committee added italicized statutory cites 
above “disabled adult,” “elderly person,” and “lacks capacity to consent.” The 
Committee, by a vote of 5-3, added the section 847.001, Fla. Stat., definitions of 
“sadomasochistic abuse” and “sexual bestiality,” but pointed out in the Comment 
section that the Chapter 827 definitions for those terms differ. (The vote was 
predicated on the idea that the underlying crime for this instruction has nothing to 
do with Abuse of Children (Chapter 827). The Committee added definitions for 
“prostitution,” “sexual activity,”  “an object,” and “union,” along with italicized 
statutory or case law cites as support. The Committee retained Unnatural and 
Lascivious Act in Category Two but added an asterisk for the Knighton case law 
that was discussed above. The proposal was published. No comments were 
received.  Upon post-publication review, the Committee voted unanimously to add 
a definition of “bona fide” and to file the proposal. 

PROPOSAL #11: INSTRUCTION 11.12
For the Incest instruction, the Committee did not change the content of the 

elements but streamlined their presentation so that there would be three elements, 
each consisting of one sentence. The Committee put “None” in the Category One 
box with an explanation that penile-vaginal sex is not unnatural. The proposal was 
published. No comments were received. Upon post-publication review, the 
Committee voted unanimously to file the proposal with the Court.  

PROPOSAL #12: INSTRUCTION 11.18
 For the Sexual Misconduct by a Psychotherapist, the Committee added 

some italicized statutory cites to provide support for definitions and the 
explanation that consent is not a defense. The Committee also put Unnatural and 
Lascivious Act in the Category Two box in an abundance of caution and added an 
asterisk for the explanation of Knighton as discussed above. No comments were 
received after publication. Upon final review, the Committee voted unanimously to 
file the proposal with the Court.  
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PROPOSAL #13: INSTRUCTION 11.21
A concurring opinion in Brown v. State, 238 So. 3d 415 (Fla. 1st DCA 

2018), suggested that the Committee define “prurient interest” and “morbid 
interest” as was done in other obscenity-related standard instructions. The 
Committee agreed with the suggestion and added definitions consistent with other  
instructions. See Std. Jury Inst. (Crim.) 24.1–24.6. Also, the statutory citation for 
the definition of a minor was updated. The proposal was published. No comments 
were received. Upon post-publication review, the Committee voted unanimously to 
add a definition of “bona fide” and to file the proposal with the Court.  

 
PROPOSAL #14: INSTRUCTION 29.13(c) 

For Sexual Activity with an Animal, the Committee added italicized 
statutory cites to provide support for definitions of “sexual conduct” and “sexual 
contact.” The Committee was not sure if the courts would think Unnatural and 
Lascivious Act was a lesser of this crime. On one hand, language about bestiality 
in Harris v. State, 742 So. 2d 835 (Fla. 2d DCA 1999), suggests it is a lesser-
included crime. However, if so, Unnatural and Lascivious Act would be the same 
crime as Sexual Activity with an Animal but would simply have a lesser penalty, 
which makes no sense. In an abundance of caution, the Committee put Unnatural 
and Lascivious Act in Category One along with an explanation of the issue in the 
Comment section. The proposal was published. No comments were received. Upon 
post-publication review, the Committee voted unanimously to file the proposal 
with the Court.  

CONCLUSION
The Standard Jury Instructions in Criminal Cases Committee respectfully 

requests the Court authorize for use the proposals as set forth in Appendix A.  

Respectfully submitted this 10th day of
                                                    July, 2018. 

s/ Judge F. Rand Wallis_________ 
The Honorable F. Rand Wallis
Chair, Supreme Court Committee on 
Standard Jury Instructions in Criminal Cases
Fifth District Court of Appeal
300 South Beach Street
Daytona Beach, Florida 32114
Florida Bar Number: 980821
WallisR@flcourts.org


