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PRELIMINARY STATEMENT AND BACKGROUND

A. Introduction

This case involves Respondents’ application to open a new K-8 charter 

public school in Palm Beach County. Respondents’ charter application was 

originally denied by Petitioner, the School Board of Palm Beach County 

(“Petitioner”), a denial that was ultimately reversed unanimously by the State 

Board of Education pursuant to the charter application appeal procedure 

established in Florida’s charter school statute, s. 1002.33(6), Fla. Stat. Petitioner

thereafter appealed the State Board of Education’s Final Order to the Fourth 

District Court of Appeal largely on factual grounds. However, Petitioner also 

raised procedural and constitutional issues on appeal. 

The Fourth District, via an Opinion issued on January 18, 20171, remanded 

the case back to the State Board of Education (and its subsidiary tribunal, the 

Charter School Appeal Commission) because the Charter School Appeal 

Commission had failed to provide a fact-based justification for its recommendation 

that the State Board of Education reverse Petitioner’s charter application denial. In 

its Opinion, the Fourth District also confirmed the constitutionality of the charter 

                                                
1 The Opinion can be found at: School Board of Palm Beach County v. Florida 
Charter Educational Foundation, Inc., 213 So.3d 356 (Fla. 4th DCA 2017). 
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application appeals provision as previously upheld by the Fifth District Court of 

Appeal: 

Our holding is consistent with an earlier opinion by one of our sister 
courts. In School Board of Volusia County v. Academies of 
Excellence, Inc., 974 So.2d 1186 (Fla. 5th DCA 2008), the Fifth 
District Court of Appeal explained:

Section 1002.33(6)(c) does not permit the State Board to open 
a charter school. Rather, the statute permits the State Board to 
approve or deny a charter application after it completes an 
extensive review process. Granting a charter application is not 
equivalent to opening a public school. The approval of an 
application is just the beginning of the process to open a 
charter school. Once the charter application has been granted, 
the school board still has control over the process because the 
applicant and the school board must agree on the provisions of 
the charter. See § 1002.33(6)(h), Fla. Stat. (2005). A school 
board can also cause a charter to be revoked or not renewed. 
See § 1002.33(8), Fla. Stat. (2005). Furthermore, under the 
Constitution of Florida, while the school board shall operate, 
control and supervise all free public schools within their 
district the State Board of Education has supervision over the 
system of free public education as provided by law.

213 So.3d 356, 360 (Fla. 4th DCA 2017). 

In its Jurisdictional Brief, Petitioner urges this Court to take discretionary 

jurisdiction over this appeal on the grounds that the Fourth District’s decision 

impacts a class of constitutional officers, expressly declares valid a state statute, 

and construes the constitutionality of a state statute. However, as set forth in detail 

below, this Court lacks jurisdiction to hear Petitioner’s appeal at this stage. 
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SUMMARY OF ARGUMENT

Respondent asserts that this Court lacks jurisdiction to hear the instant 

appeal because the case is not final, and any opinion rendered by the Court at this 

stage could only result in an impermissible advisory opinion. From a prudential 

standpoint, the fact that the case has been fully remanded makes it a poor vehicle at 

this stage to resolve the issues raised by Petitioner in its jurisdictional brief (even if 

this Court actually had jurisdiction to hear the matter now). Respondent further 

contends that, even if this Court did not lack jurisdiction to hear Petitioner’s 

appeal, the exercise of discretionary jurisdiction by this Court is wholly 

unwarranted because the Opinion rendered by the Fourth District Court of Appeal 

merely confirms current case law (and is in full accord with the two other appellate 

courts that have already decided the underlying constitutional issue). Further, it is 

undisputed in the record that Petitioner failed to raise any alleged procedural 

deficiencies before either the Charter School Appeal Commission or the State 

Board of Education below. Petitioner cannot, therefore, appeal to this Court on 

those procedural bases either.  In any event, it would be neither necessary nor 

helpful for the Court to exercise its discretionary jurisdiction in this case. The 

constitutional challenges brought by Petitioner in this case have already been 

considered and uniformly rejected by the Fourth District Court of Appeal, the 

Second District Court of Appeal, and the Fifth District Court of Appeal. Thus, 
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there is simply nothing novel in the Fourth District’s Opinion that would call for 

higher review.

ARGUMENT

I. This Court Lacks Jurisdiction To Issue An Advisory Opinion

The Florida Supreme Court lacks jurisdiction to hear this appeal because the 

decision below is not final. The Fourth District explicitly reversed and remanded 

the case back to the State Board of Education (and its subsidiary tribunal, the 

Charter School Appeal Commission) for a complete redo of the fact hearing.  More 

specifically, the Fourth District held that:

the charter school statute's appeal provision constitutional. However, 
because CSAC failed to adhere to the charter school statute's specific 
mandate, we reverse the State Board's order reversing the School 
Board's denial of Applicants' charter school application, and remand 
the case to the State Board for the purpose of having CSAC provide a 
fact-based justification to support its recommendation to the State 
Board. Once the State Board has CSAC's revised recommendation, it 
may then issue a determination, accepting or rejecting the 
recommendation. We offer no view on the merits of Applicants' 
appeal to the State Board.

Reversed and remanded.

213 So.3d at 363. From the Fourth District’s very specific holding two things are 

clear: 1) that the underlying matter has been reversed and remanded, and 2) that it 

is unclear whether review by this Court will ever be necessary given the possibility 

that Petitioner could prevail on remand or other intervening events occur. 
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This Court may render advisory opinions only to the Governor and the 

Attorney General. See Article IV, §§ 1(c) & 10, Fla. Const.; Dep't of Revenue v. 

Kuhnlein, 646 So. 2d 717, 721 (Fla. 1994) (parties must not request advisory 

opinions except in those rare instances in which such opinions are constitutionally

authorized); Interlachen Lakes Estates. Inc. v. Brooks. 341 So. 2d 993, 995 (Fla.

1976) (this Court recognizing that an advisory opinion would “exceed[] its 

jurisdiction”). Thus, if this Court were to take jurisdiction of the case at this stage, 

it would be rendering an impermissible advisory opinion in excess of its 

jurisdiction because the underlying case is not final. Indeed, jurisdictional 

restrictions aside, this Court has long held that the courts should not issue advisory 

opinions anyway:

“[E]xcept as otherwise required by the constitution, Florida 
recognizes a general standing requirement in the sense that every case 
must involve a real controversy as to the issue or issues presented. See
Interlachen Lakes Estates, Inc v. Brooks, 341 So. 2d 993 (Fla. 1976). 
Put another way, the parties must not be requesting an advisory 
opinion, id., except in those rare instances in which advisory opinions 
are authorized by the Constitution. E.g.,art. IV, § 1(c), Fla. Const.
(advisory opinions to Governor).

Department of Revenue v. David Kuhnlein, 646 So. 2d 717, 721 (Fla. 1994).

Hence, this Court lacks jurisdiction to hear Petitioner’s appeal. 

II. This Court Should Decline Jurisdiction Regardless

A. The Fourth District’s Opinion Merely Expands On Current Case Law

Article V, § 3(b)(3), of the Florida Constitution provides the Supreme Court of 
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Florida with discretionary jurisdiction to review a decision of a district court which 

“expressly affects a class of constitutional or state officers.” However, not all cases 

involving constitutional officers necessitate this Court’s exercise of discretionary 

jurisdiction. Indeed, in Spradley v. State, 293 So.2d 697 (Fla. 1974) this Court 

explained the scope of its jurisdiction stating:

A decision which “affects a class of constitutional or state officers” 
must be one which does more than simply modify or construe or add 
to the case law which comprises much of the substantive and 
procedural law of this state. Such cases naturally affect all classes of 
constitutional or state officers, in that the members of these classes are 
bound by the law the same as any other citizen. To vest this Court 
with certiorari jurisdiction, a decision must directly and, in some way, 
exclusively affect the duties, powers, validity, formation, termination 
or regulation of a particular class of constitutional or state officers. 
This may be a decision in a case in which the class, or some of its 
members, is directly involved as a party. It may also be in a case in 
which no member of the class is a party if the decision generally 
affects the entire class in some way unrelated to the specific facts of 
that case.

Id. at 701-702.

Local school boards are, without a doubt, constitutional officers. See Article

IX, § 4, Fla. Const. But jurisdiction should be declined here because this case 

merely involves the confirmation of existing case law.  According to this Court in 

Spradley, “a decision which ‘affects a class of constitutional or state officers' [for 

jurisdictional purposes] must be one that does more than simply modify or 

construe or add to the case law which comprises much of the substantive and 

procedural law of this state.” Id. at 701. The Fourth District’s Opinion, while 
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involving a local school board, simply adds to existing case law on the 

constitutionality of the charter school statute announced by the Fifth District in 

School Board of Volusia County v. Academies of Excellence, Inc., 974 So.2d 1186 

(Fla. 5th DCA 2008). Moreover, the Second District has also affirmed the 

constitutionality of the charter application appeal provisions in the charter statute. 

See School Board of Hillsborough County v. Tampa School Development Corp., 

113 So.3d 919, 923-924 (Fla. 2d DCA 2013). Further, the Fourth District’s 

Opinion sets forth no new rules of law, and no previously unaddressed duty or 

obligation or responsibility of the local school boards is discussed or even 

suggested in the Fourth District’s Opinion. In sum, the consistency of the decision 

below with existing case law mandates declining jurisdiction. 

B. Petitioner Lacks Standing To Raise Constitutional Challenges

Petitioner also seeks review under the constitutional provisions which allow

discretionary review by this Court of cases that “expressly declare valid a state 

statute” and which “expressly construes a provision of the state . . . constitution.”

See Art. V, §3(b)(3), Fla. Const. However, as noted in Respondents’ Answer Brief 

below, Petitioner, as a state agency, lacks standing to bring a constitutional claim 

in this appeal (even as a constitutional office). In the case of Dept. of Education v. 

Lewis, 416 So.2d 455 (Fla. 1982), this Court held specifically that state agencies or 
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officers, such as Petitioner here, cannot challenge the constitutionality of statutes in 

their official capacity:

In the court below, the appellees challenged the appellants' standing to 
seek a determination that the proviso is unconstitutional. While we find 
the individual appellants to have such standing as ordinary citizens and 
taxpayers, they have no standing in their official capacities. State 
officers and agencies must presume legislation affecting their duties 
to be valid, and do not have standing to initiate litigation for the 
purpose of determining otherwise.

416 So.2d at 458-459 (emphasis supplied). See also Crossings At Fleming Island 

Community Development Dist. v. Echeverri, 991 So. 2d 793 (Fla. 2008)(fact that 

property appraiser was defendant in action claiming tax exemption did not entitle 

appraiser to challenge constitutionality of statute); Miller v. Higgs, 468 So.2d 371, 

374 (Fla. 1st DCA 1985). In this appeal, it is plain, by simply examining the case 

caption, that Petitioner has brought suit in its official capacity as a school board. 

As such, it is absolutely precluded from bringing a constitutional claim involving 

the State Board of Education or the charter school statute before this Court since it 

must, by law, “presume all such legislation to be valid.” Hence, Petitioner lacks 

standing to even seek discretionary review over the constitutional issues it raised in 

the Fourth District below. 

C. Petitioner Waived Its Procedural Arguments Below

In its Jurisdictional Brief, Petitioner further asks this Court to accept 

jurisdiction to address the procedural defects it claims are rife within the charter 
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statute. However, Petitioner failed to raise any such challenges before either the 

State Board of Education (or its subsidiary tribunal, the Charter School Appeal 

Commission). [See R. 1014-1046] This Court must decline review of questions 

which were not preserved for appeal. In re Beverly, 342 So.2d 481 (1977). Given 

that this case has been remanded by the Fourth District for more detailed factual-

findings and that Petitioner failed to preserve these issues, this Court should 

decline to exercise its discretionary jurisdiction over the procedural challenges now

belatedly raised by Petitioner (even if it did have jurisdiction over this non-final 

matter). 

CONCLUSION

Respondent respectfully asserts that this Court lacks jurisdiction over this 

appeal at this stage pursuant to Article V, § 3(b)(3), Fla. Const. because the case 

has been remanded back to the State Board of Education and is, thus, not final. 

Further, no review by this Court is necessitated by the issues involved as the 

Fourth District’s Opinion merely confirms existing case law previously established 

by two other appellate courts.

WHEREFORE, for all the foregoing reasons, Respondent respectfully 

requests that this Court hold that it lacks jurisdiction to hear a case that has been 

remanded to the lower tribunal for further fact-finding because it would otherwise 

be issuing an advisory opinion at this stage and/or that this Court decline 
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discretionary review jurisdiction in this case because the issues presented in 

Petitioner’s Jurisdictional Brief do not warrant further review at this time.

Respondent also requests any further relief deemed just and proper. 
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