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STATEMENT OF THE CASE AND FACTS 

This case concerns the constitutional balance between the Legislature, the 

State Board of Education (the “SBE”), and local school boards under Article IX of 

the Florida Constitution. More specifically, this case concerns whether section 

1002.33(6)(c), Florida Statutes—which confers effectively unfettered discretion in 

the SBE to overrule local school board decisions denying charter school 

applications—is constitutional notwithstanding Article IX, section 4(b) of the 

Florida Constitution, which confers solely on local school boards the power and 

duty to “operate, control and supervise all free public schools within [their 

respective] school district[s].” In the decision below, the Fourth District Court of 

Appeal (i) expressly declared valid section 1002.33(6)(c); (ii) expressly construed 

Article IX, sections 2 and 4(b), Florida Constitution; and, in doing so, rendered a 

decision that (iii) expressly affects a class of state constitutional officers, district 

school boards.  See Article V, section 3(b)(3), Florida Constitution; Fla. R. App. P. 

9.030(a)(2)(A). 

Charter schools in Florida are public schools, typically sponsored by the 

district school board possessing jurisdiction in the county in which the charter 

school is located. §§ 1002.33(1), (5)(a), Fla. Stat. Charter schools are created 

through an application process with the sponsoring school board. § 1002.33(6)(a), 

Fla. Stat.  If the school board denies a charter school application, the school board 
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must provide a letter of denial and supporting documentation to the applicant and 

the Department of Education, to articulate specific reasons for the denial that are 

“based upon good cause.” § 1002.33(6)(b)3, Fla. Stat. 

Charter school applicants may appeal the denial of an application to the 

SBE. Notwithstanding the school boards’ collective constitutional authority to 

“operate, control and supervise all free public schools within [their respective] 

school district[s],” section 1002.33 confers on the SBE standardless discretion to 

override a district school board’s action. § 1002.33(6)(c), Fla. Stat. 

The SBE is assisted in this appellate process by the Charter School Appeal 

Commission (the “CSAC”), an advisory body appointed by the commissioner of 

education to make recommendations to the SBE as to whether to uphold or deny 

appeals. § 1002.33(6)(e), Fla. Stat. The CSAC’s review is not limited to the record 

that was before the district school board. § 1002.33(6)(e)2 (authorizing the CSAC 

to “gather other applicable information regarding the appeal”). Although the CSAC 

is required to “include the reasons” and a “fact-based justification” for its 

recommendation, §§ 1002.33(6)(e)2, 5, Fla. Stat., section 1002.33 does not 

delineate any sort of concrete reasons the Legislature believes the CSAC or SBE 

should consider in recommending or overruling the denial of a charter application. 

The SBE’s ultimate action need not even include articulated written reasons 

for overriding a school board’s denial of a charter application. Moreover, the 
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statute makes clear that the decision “is not subject to the provisions of the 

Administrative Procedure Act, chapter 120.” § 1002.33(6)(c)3.a, Fla. Stat. 

The present case arises out of the SBE’s override of the Petitioner Palm 

Beach County School Board’s decision to deny the application of the Respondent 

South Palm Beach Charter School (the “Applicant”) on the grounds that the 

Applicant’s proposal failed to satisfy the goals of the charter school statute to 

“[e]ncourage the use of innovative learning methods,” and to provide “diverse 

educational opportunities,” § 1002.33(2)(a)1, (b)3, Fla. Stat.  The School Board’s 

denial letter cited lack of innovative learning methods and the existence of an 

already failing charter school in the county, and further concluded that the 

proposed learning methods “were not using new ideas or methods or new ideas 

about how learning can be done in [Palm Beach County].”  (App. p. 2). 1 

The Applicant appealed the School Board’s decision to the SBE, via the 

CSAC, pursuant to section 1002.33.  Following a hearing described by the Fourth 

District as “cursory,” CSAC recommended, without explanation, that the School 

Board did not have competent substantial evidence to support its denial of the 

application. (App. p. 3). Following a perfunctory hearing “[w]ithout any questions 

or discussion,” the SBE overruled the School Board’s decision, holding that the 

School Board lacked good cause to deny the application. (App. p. 3). The School 
                                           
1 The Opinion dated January 18, 2017 is included in the Appendix and is 
referenced herein as (App. p.___). 
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Board would thus be required to accept the application to start the school. 

The School Board appealed the SBE’s decision, arguing, among other 

things, that the appeals procedure before the CSAC and the SBE provided in 

section 1002.33(6)(c) was irreconcilable with the School Board’s constitutional 

authority outlined in Article IX, section 4(b) to “operate, control and supervise all 

free public schools” in its district. The Fourth District held that “the charter 

statute’s appeal provision is facially constitutional” in light of Article IX, section 2, 

which provides the SBE with “such supervision of the system of free public 

education as is provided by law.” (App. p. 4 (quoting Art. IX, § 2, Fla. Const.) 

(emphasis in original)). According to the Fourth District, while the SBE’s “broader 

supervisory authority may at times infringe on a school board’s local powers,” 

“such infringement is expressly contemplated—and in fact encouraged by the very 

nature of supervision—by the Florida Constitution.”  (App. p. 4). 

After rejecting the School Board’s constitutional arguments, the Fourth 

District reversed and remanded the SBE’s decision, to allow for the CSAC to 

“provide a fact-based justification to support its recommendation to the [SBE].” 

(App. p. 8). As provided above, however, the statute provides no guidance to the 

CSAC as to the sorts of factors this appointed body should consider in 

recommending that the will of the popularly-elected local School Board be 

overruled. And no such guidance is contained in the Fourth District’s opinion. 
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The School Board timely filed its notice to invoke the discretionary 

jurisdiction of this Court, initiating this proceeding. 

SUMMARY OF ARGUMENT 

This Court has discretionary jurisdiction on three independent grounds. The 

Fourth District found that the charter school appeals statute, section 1002.33(6)(c), 

Florida Statutes, did not violate Article IX, section 4(b) of the Florida Constitution 

because, pursuant to Article IX, section 2, the SBE has supervisory authority over 

the “system of free public education as is provided by law,” (App. p. 4) (quoting 

Art. IX, § 2, Fla. Const.) (emphasis in original), and that, consequently, the School 

Board is below the appointed SBE in a hierarchy established by the Legislature, 

and the Legislature can infringe on an elected school board’s supervisory authority 

at will.  Thus, the Fourth District expressly declared a state statute valid, expressly 

construed Article IX, sections 2 and 4(b), and expressly affected a class of 

constitutional officers—school boards—by holding that the Legislature can all but 

eliminate the function of school boards in reviewing charter school applications. 

The Court should exercise its jurisdiction because the Fourth District’s 

decision misinterpreted Article IX, sections 2 and 4(b) in a manner that upsets the 

intended balance between popularly-elected local officials and unelected state 

appointees. The obvious purpose of Article IX, section 4(b), which confers on 

school boards the powers to “operate,” “supervise,” and “control” the public 
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schools within their districts, is to centralize the authority and responsibility for the 

operation and direction of the educational system of each county under a single 

board, responsible directly to the people of each county. The Fourth District’s 

opinion fails to ascribe meaning to the words “operate” and “control,” and, by 

doing so, renders Article IX, section 4(b) a default provision that accords school 

boards powers only to the extent the Legislature chooses not to take them away. 

The Court should also accept jurisdiction to remedy the panel’s inversion of 

the “good cause” standard, which is both contrary to this Court’s precedent and 

contrary to the deference owed to school boards pursuant to Article IX, section 

4(b). The School Board is required by section 1002.33(6)(b)3.a to state “good 

cause” for its decision to deny a charter application, and this Court’s precedent 

establishes that this standard allows the body charged with determining good cause 

to exercise its discretion as long as it does not act in a way that is “clearly arbitrary, 

unreasonable, or unjust.” The Fourth District found that the SBE was entitled to 

make all “good cause” determinations de novo, which is contrary to precedent and 

the School Board’s authority to operate and control the schools in its district. 

ARGUMENT 

I. THE COURT HAS JURISDICTION TO HEAR THIS 
APPEAL.  

 
Article V, section 3(b)(3) of the Florida Constitution authorizes the Court to 

review any decision that, among other things (1) “expressly declares valid a state 
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statute,” (2) “expressly construes a provision of the state … constitution,” or (3) 

“expressly affects a class of constitutional or state officers.” The decision below 

satisfies each of these bases for Supreme Court review. 

The Fourth District’s decision expressly declares valid the charter school 

statute’s appeal provision, section 1002.33(6), Florida Statutes. See, e.g., (App. p. 

8) (“We hold the charter school statute’s appeal provision constitutional.”). 

The Fourth District’s decision also expressly construes Article IX, sections 2 

and 4(b) of the Florida Constitution. The decision expressly rejects the School 

Board’s argument that section 1002.33(6)(c) conflicts with Article IX, section 4(b) 

(which empowers school boards to operate, control, and supervise the schools 

within their districts), reasoning that Article IX, section 2 grants overriding 

authority to the SBE to supervise all aspects of public education. (App. p. 4). 

Finally, the Fourth District’s decision expressly affects a class of 

constitutional officers—district school boards—because it expressly limits their 

collective power to operate, control, and supervise the schools within their 

districts. See, e.g., Sch. Bd. of Palm Beach Cty. v. Survivors Charter Sch., Inc., 3 

So. 3d 1220, 1224 (Fla. 2009) (acknowledging jurisdiction because “[t]he district 

court’s decision expressly affects school boards as a class of constitutional or state 

officers under Article IX, section 4(b), Florida Constitution”). 

II. THE COURT SHOULD ACCEPT JURISDICTION 
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It is vitally important that the Court exercise its jurisdiction in this case to 

correct the Fourth District’s constitutional error. Article IX, section 4(b) 

contemplates that local decisions with regard to the “operat[ion], supervis[ion] and 

control” of local schools be made by the popularly-elected local school officials—

not an appointed state board. The district court’s misinterpretation of Article IX 

upsets the intended balance between popularly-elected local officials and unelected 

state appointees. This Court should restore the level of representative democracy 

contemplated by Article IX, section 4(b) specifically and Article IX generally. 

As explained above, the gravamen of the relevant portion of the opinion is 

that the Legislature can confer standardless power on the SBE to overrule local 

school board decisions with respect to charter schools because Article IX, section 2 

provides that the SBE “[shall] have such supervision of the system of free public 

education as is provided by law.” (App. p. 4).  According to the Fourth District, 

infringement on school boards’ Article IX, section 4(b) powers “is expressly 

contemplated—and in fact encouraged by the very nature of supervision—by the 

Florida Constitution.” (App. p. 4). The opinion can easily be construed to say that 

Article IX, section 4(b) only exists as a default provision—i.e., that the Legislature 

can authorize the SBE to perform any function local school boards can perform 

and, consequently, allow Article IX, section 4(b) to be completely consumed by 

Article IX, section 2 at the option of the Legislature. 
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Applying conventional rules of constitutional construction demonstrates the 

incorrectness of the opinion. As this Court has explained, “it is an elementary 

principle of statutory and constitutional construction that significance and effect 

must be given to every word, phrase, sentence, and part of the provision if 

possible.” In re Advisory Op. to Att’y Gen. re Use of Marijuana for Certain Med. 

Conditions, 132 So. 3d 786, 803 (Fla. 2014) (alterations omitted). The Fourth 

District failed to recognize that the powers given to the SBE in Article IX, section 

2 are not coextensive with those given to school boards in Article IX, section 4(b). 

The plain language of Article IX, section 4(b) empowers school boards 

exclusively with the power and duty to “operate, control and supervise all free 

public schools within the school district,” while Article IX, section 2 provides the 

SBE with “such supervision of the system of free public education as is provided 

by law.” The broad grant of local authority demands that school boards maintain 

significant discretion regarding denial of applications to create new public schools. 

The intent of this language is obvious:2 the framers of Article IX, section 

4(b) must have intended to centralize the authority and responsibility for the 

operation and direction of the educational system of each county under a single 

board, responsible directly to the people of that county, for a well-designed and 

                                           
2 If the Court accepts jurisdiction, the School Board intends to argue and establish 
that the constitutional history surrounding the genesis of Article IX, section 4(b) is 
consistent with this unambiguous construction.  
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operated school system. The Fourth District’s opinion upsets this constitutional 

balance by taking the decision of whether to create a public charter school away 

from popularly-elected local boards, and placing it in the hands of the SBE. In 

doing so, the lower court takes out of the hands of local voters the ability to hold 

local board members accountable for this aspect of the county’s school system. 

The Court should also accept jurisdiction to remedy the panel’s inversion of 

the “good cause” standard. Statutes establishing a “good cause” standard have been 

interpreted to constitute a grant of discretion to the fact finder so long as the body 

charged with determining good cause does not act in a way that is “clearly 

arbitrary, unreasonable, or unjust.” E.g., Ellard v. Godwin, 77 So. 2d 617, 619 (Fla. 

1955). The school board is required to state “good cause” for its decision to deny a 

charter application, and is thus entitled to “abuse of discretion” review. See, e.g., 

Panda Energy Int’l. v. Jacobs, 813 So. 2d 46, 51 (Fla. 2002).  Contrary to this 

Court’s jurisprudence, the Fourth District found that the appellate entity, the SBE, 

was entitled to make all “good cause” determinations de novo, in further violation 

of the School Board’s authority to operate and control the schools in its district. 

CONCLUSION 

For the reasons outlined above, this Court has jurisdiction to hear this appeal 

and should exercise its jurisdiction in this case.   
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