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IN THE SUPREME COURT OF FLORIDA 

TALLAHASSEE, FLORIDA 

 

         CASE NO. SC17-85 

JAMES M. HARVEY,  

 

 Petitioner, 

 

-vs- 

 

GEICO GENERAL INSURANCE 

COMPANY, 

 

Respondent. 

________________________________/ 

 

RESPONSE IN OPPOSITION TO RESPONDENT’S MOTION FOR 

CLARIFICATION 

 

Petitioner, JAMES M. HARVEY, hereby files this Response in Opposition to 

Respondent’s Motion for Clarification. 

GEICO seeks clarification of the dispositional portion of this Court’s opinion: 

“For all the reasons stated, we quash the Fourth District’s decision, and direct that on 

remand, the jury verdict and final judgment be reinstated.” Harvey v. GEICO Gen. Ins. 

Co., No. SC17-85, slip op. at 23 (Fla. Sept. 20, 2018). This Court’s directions to the 

Fourth District Court of Appeal could not be clearer. Further, GEICO’s request to 

remand this case to the Fourth District for consideration of its other “New Trial issue” 

was likely contemplated by this Court, as GEICO made this request both in its Answer 

Brief and during oral argument.  See GEICO’s AB p.38; Transcript of Oral Argument 

at 19, Harvey v. GEICO Gen. Ins. Co., No. SC17-85 (Fla. Nov. 1, 2017), available at 
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https://wfsu.org/gavel2gavel/transcript/pdfs/17-85.pdf (last visited Oct. 12, 2018). 

GEICO could have briefed its new trial issues before this Court and chose not to do so.  

This Court implicitly rejected GEICO’s primary new trial argument and was well within 

its authority to direct that the final judgment and jury verdict be reinstated.      

As this Court has explained in both civil and criminal cases, “once this Court has 

jurisdiction of a cause, it has jurisdiction to consider all issues appropriately raised in 

the appellate process, as though the case had originally come to this Court on appeal.” 

Special v. West Boca Med. Ctr., 160 So.3d 1251, 1261 (Fla. 2014) (quoting Savoie v. 

State, 422 So.2d 308, 312 (Fla. 1982)); see also Murray v. Regier, 872 So.2d 217, 223 

n.5 (Fla. 2002) (same).  This Court may do so when issues are “properly briefed and 

argued” and are “properly dispositive of the case.”  Special, 160 So.3d at 1261. 

Instead of asking this Court to exercise this authority, GEICO declined to brief 

the evidentiary rulings it believed justified a new trial, hoping for further proceedings 

in the Fourth District in the future in the event of an adverse outcome here. The fact that 

GEICO declined to even mention anything about its new trial issues in the Answer 

Brief is telling. This Court should not approve this litigation strategy which impedes 

judicial economy and fosters piecemeal appeals and delay. This Court has specifically 

discouraged piecemeal appeals: 

Appellate courts do not favor piecemeal review of a cause and trial courts 

should exercise care to avoid, so far as possible, the necessity for 

successive appeals. Sax Enterprises v. David & Dash, 107 So.2d 612 (Fla. 

1958); Florida Real Estate Commission v. Harris, 134 So.2d 785 (Fla. 

1961). 

 

https://wfsu.org/gavel2gavel/transcript/pdfs/17-85.pdf


3 
 

S.L.T. Warehouse Co. v. Webb, 304 So.2d 97, 99 (Fla. 1974). 

GEICO asserts it has a “constitutional right to review of its Motion for New Trial 

issue” (Motion for Clarification, at ¶7).  However, it declined to seek review of the 

“New Trial issue” when this Court had full authority to review it.   

While GEICO relies on T.A. Enterprises, Inc. v. Olarte, Inc., 931 So.2d 1016 

(Fla. 4th DCA 2006), that was a case in which the appellee sought dismissal of an appeal 

to the district court because the appellant had not paid an attorney fee award. There is 

nothing in that opinion or the Florida Constitution which guarantees a party multiple 

piecemeal appeals, which is what GEICO is seeking here. 

In T.A. Enterprises, the Fourth District also relied on Article I, Section 21 of the 

Florida Constitution as applicable to appellate rights.  Article I, Section 21 provides, 

inter alia, that “justice shall be administered without sale, denial or delay.” Granting 

the relief requested by GEICO would contravene that provision. 

The car accident between Potts and Mr. Harvey occurred on August 8, 2006, 

more than twelve years ago, and suit was filed that year. As explained in this Court’s 

Opinion, a reasonable jury could conclude—and did conclude—that GEICO committed 

bad-faith in its handling of Mr. Harvey’s claim in 2006. Authorizing further appeals on 

issues which were within this Court’s jurisdiction would only delay justice in violation 

of the access to courts provisions. Art. 1, §21, Fla. Const.  

There is no justification for GEICO’s failure to raise its evidentiary issues before 

this Court. As this Court noted in its opinion, the existence of bad faith is determined 
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by a consideration of the “totality of the circumstances.” Harvey, No. SC17-85, slip op. 

at 11.  GEICO acknowledged this in its Answer Brief in this Court (AB p.17, 32). If 

GEICO believed evidence had been improperly admitted, or erroneously excluded, it 

was duty bound to say so, as those rulings defined the critical factual predicate, i.e. the 

totality of the circumstances, upon which this Court’s analysis was based.  

 In fact, this Court obviously rejected GEICO’s primary new trial issue when 

conducting its analysis. GEICO claimed that Korkus’ personnel file was irrelevant and 

unduly prejudicial and therefore, it was error for the trial court to admit it into evidence.  

Harvey’s Initial Brief extensively discussed that evidence (IB pp.13-15), yet, GEICO 

failed to challenge its admissibility in its Answer Brief.  Indeed, GEICO’s Answer Brief 

never mentions that evidence.  

This Court devoted a full paragraph in its opinion to the evidence from Korkus’s 

personnel file, highlighting its relevance to the bad faith issues: 

In addition to this expert testimony, Harvey presented evidence which 

showed that Korkus had a history of struggling to manage her files. At the 

time of Harvey’s claim, Korkus was handling approximately 130 claims. 

Her personnel file showed that she had trouble managing her claims 

properly, which included communication failures. In a performance 

appraisal from 2005, a year before Harvey’s accident, a performance 

review indicated that “[her] productivity numbers fell below average . . . 

there is now exposure to our insured and to GEICO for extra contractual 

damage . . . [and she] could use help with her organizational skills, 

filtering her emails, along with organizing her desk.” A year later, another 

performance review stated that Korkus “has struggled throughout the year 

with desk management, which is magnified in her low file quality rating.”

  

Harvey, No. SC 17-85, slip op. at 7. 
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 In the face of that, GEICO is now arguing that this Court should remand the case 

to the Fourth District so it can rule on whether that evidence was irrelevant and 

inadmissible.  There can be no justification for such a remand, which would only give 

the Fourth District an opportunity to second guess this Court’s decision.  

 As to the new trial issues regarding the exclusion of evidence, GEICO was 

similarly duty bound to raise them in this Court in order to properly present the factual 

predicate for this Court’s analysis.   Put another way, if GEICO believed that the fact 

that Harvey was a lobbyist for the South Florida Water Management District1 was 

relevant to the existence of the bad faith issue, or that Harvey’s settlement of his claim 

against his personal attorney 2 was relevant to the causation issue, it was duty bound to 

raise those issues before this Court. Otherwise, this Court could not decide the bad faith 

issues squarely before it based on a proper factual predicate, i.e. the “totality of the 

                                                 
1 GEICO asserted that the trial court abused its discretion in excluding evidence that 

Mr. Harvey worked as a lobbyist. The trial court allowed GEICO to fully develop Mr. 

Harvey’s educational background and intelligence at the bad-faith trial. The trial court 

did not abuse its broad discretion in excluding that one fact under §90.403, Florida 

Statutes, since, even assuming arguendo it had any limited relevance, it was 

substantially outweighed by the danger of unfair prejudice since the general public 

views lobbyists in a negative light.  

 
2 GEICO also asserted in the Fourth District that the trial court abused its discretion in 

excluding evidence that Mr. Harvey’s personal counsel, Pat Geraghty, was previously 

a defendant in this case and that Mr. Harvey had settled his claim against Geraghty prior 

to trial. The fact that Geraghty had been sued and the claim had been settled was plainly 

inadmissible pursuant to §46.015(3) and §768.041(3), Florida Statutes. See also 

Saleeby v. Rocky Elson Const., Inc., 3 So.3d 1078, 1086 (Fla. 2009) (expressly holding 

that §768.041 “prohibits the admission at trial of evidence of settlement and that a 

defendant has been dismissed from the suit.”). 
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circumstances.”  GEICO chose not to do so, and now is attempting to benefit from that 

strategic decision by obtaining another “bite of the apple” by seeking an additional 

appeal in the Fourth District on remand. 

There were no procedural impediments to GEICO raising its evidentiary issues 

in this Court.  In addition to a conditional or protective Cross-Appeal, GEICO could 

have simply briefed the new trial issues in its Answer Brief since, as noted above, they 

directly related to the factual predicate for the Court’s legal analysis.  Instead, its 

Answer Brief neglected to mention any facts, any of the trial court’s rulings on the new 

trial issues, or any legal authorities to support its request for a new trial.   

While the Answer Brief mentioned the new trial issues were still pending, 

GEICO only briefly mentioned this in passing, in one sentence in its Statement of Facts, 

Summary, and Conclusion. Yet, GEICO’s Statement of the Case, Statement of the 

Facts, Summary of Argument, and Conclusion declined to inform this Court of anything 

specific about the new trial issues. 

GEICO had yet another opportunity to brief or even mention the New Trial 

issue. Petitioner timely moved for appellate fees. Petitioner’s Motion noted he asked 

this Court in the Merits Briefs to quash the Fourth District’s decision and remand with 

instructions to reinstate the Final Judgment.  GEICO did not file any Response 

opposing the Motion. Thus again, GEICO obviously declined to inform this Court of a 

single fact or legal argument about its new trial issues.3    

                                                 
3 This Court has not yet issued a ruling on Petitioner’s Motion for Attorneys’ Fees. 
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GEICO’s strategy in this Court was obvious. It wanted to hold back briefing the 

new trial issues in this Court for a later point in time, so that if this Court ruled against 

it on the directed verdict, there would be another opportunity to undermine the jury 

verdict. 

GEICO has now lost in this Court (GEICO did not move for reconsideration of 

this Court’s decision quashing the Fourth District’s decision). So, GEICO now wants 

this Court to remand this case to the Fourth District, so that the Fourth District can grant 

it a new trial. This Court should reject GEICO’s opportunity to continue this case for 

many more years.  The nature of the issues in this case and fundamental principles of 

fairness and judicial economy clearly required GEICO to brief its new trial issues in 

this Court, in this appeal, so that this case would be properly resolved, and with finality.   

Therefore, for the reasons stated above, GEICO’s Motion for Clarification 

should be denied. 
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 I HEREBY CERTIFY a true copy of the foregoing was furnished by email to B. 

RICHARD YOUNG, ESQ. (ryoung@flalawyer.net) and ADAM DUKE, ESQ. 

(aduke@flalawyer.net), One Biscayne Tower, Suite 3195, 2 South Biscayne Boulevard, 

Miami, Florida, 33131, on October 15, 2018. 

Kimberly L. Boldt, Esq. 

BOLDT LAW FIRM, P.A. 

160 West Camino Real, Suite 262 

Boca Raton, Florida 33432 

eservice@boldtlawfirm.com 

                and 

Fred Cunningham, Esq. 

Sean Domnick, Esq. 

DOMNICK CUNNINGHAM  

& WHALEN, P.A. 

2401 PGA Blvd., Suite 140 

Palm Beach Gardens, FL 33410 

fred@dcwlaw.com 

gyaffa@dcwlaw.com 

BURLINGTON & ROCKENBACH, P.A. 

Courthouse Commons/Suite 350 

444 West Railroad Avenue 

West Palm Beach, FL  33401 

(561) 721-0400 

Attorneys for Petitioner 

pmb@FLAppellateLaw.com 

bdr@FLAppellateLaw.com 

aah@FLAppellateLaw.com 

kbt@FLAppellateLaw.com 

jrh@FLAppellateLaw.com 

 

 

By:  /s/ Philip M. Burlington               

       PHILIP M. BURLINGTON 

       Florida Bar No. 285862 

 

By:   /s/ Bard D. Rockenbach   

      BARD D. ROCKENBACH 

     Florida Bar No. 771783 

 

By:    /s/ Andrew A. Harris   

      ANDREW A. HARRIS 

      Florida Bar No. 10061 

/kbt 


