
 IN THE SUPREME COURT OF FLORIDA  

CASE NO.: SC17-85 

 

SUZANNE HARVEY, etc.  

 Petitioner,  

v.           

GEICO GENERAL INSURANCE COMPANY,  

 Respondent. 

         / 

GEICO GENERAL INSURANCE COMPANY’S 

MOTION FOR CLARIFICATION 

 

 Respondent, GEICO GENERAL INSURANCE COMPANY (“GEICO”), by 

and through undersigned counsel, and pursuant to Florida Rule of Appellate 

Procedure 9.330, hereby moves for clarification of this Court’s September 20, 

2018 opinion. In support thereof, GEICO states as follows:  

1. On September 20, 2018, this Court issued its opinion quashing the 

decision of the Fourth District Court of Appeals.  

2.  The Fourth District’s decision was based on its finding that there was 

insufficient evidence as a matter of law that GEICO acted in bad faith and that the 

trial court erred in not granting GEICO’s motion for directed verdict. [R. 5363]. 

However, when the Fourth District issued its opinion it did not address every issue 

that GEICO raised on appeal. Indeed, the Fourth District specifically held that 
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“[b]ecause we reverse on this issue, we find it unnecessary to address the other 

issues raised on appeal.” [R. 5370].  

3.  An important issue that GEICO raised on appeal that was not 

addressed by the Fourth District is that it should be granted a new trial based on the 

lower court’s admission of irrelevant and prejudicial evidence, as well as the 

exclusion of relevant and probative evidence. [R. 5408 – 5428]. 

4.  After the Fourth District issued its opinion, Petitioner sought this 

Court’s discretionary review based on the Fourth District’s alleged misapplication 

of the directed verdict standard and apparent conflict with this Court’s bad faith 

precedent.   

5. The issue of whether GEICO should have been granted a new trial 

was not part of the basis for Petitioner seeking review in this Court. This issue was 

not briefed by either party in these proceedings. Because of this fact, GEICO 

requested in its Answer Brief that, if this Court were to reverse the Fourth 

District’s decision, that the case be remanded “for consideration of the issues that 

GEICO raised in its Motion for New Trial, which were not reached by the Fourth 

District in its opinion.” [Ans. Br. at p. 38]. Undersigned counsel reiterated this 

request at oral argument.  

6.  This Court issued its opinion reversing the decision of the Fourth 

District, holding that “the Fourth District failed to properly apply the directed 
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verdict standard and misapplied this Court’s well-established bad faith precedent.” 

The opinion provides “that on remand, the jury verdict and final judgment be 

reinstated.”  

7.  This Court’s opinion does not provide instructions to the Fourth 

District to review the remaining issue of whether GEICO should be entitled to a 

new trial. GEICO is concerned that the opinion’s lack of direction regarding the 

Fourth District’s obligation to address this remaining issue may result in confusion 

on remand. This confusion could lead the Fourth District to conclude that it does 

not have the ability to review this issue. GEICO should not be deprived of its 

constitutional right to appellate review of its Motion for New Trial, which it at all 

times properly preserved. See Art V, § 4(b)(1), Fla. Const.; see also T.A. 

Enterprises, Inc. v. Orlate, Inc. 931 S0.2d 1016, 1018 (Fla. 5th DCA 2006) (stating 

that “the Florida Constitution grants a constitutional right to appeal ‘as a matter of 

right, from final judgments or orders of trial courts.’”).  

8.  Thus, GEICO moves for clarification of this Court’s September 20, 

2018 opinion to clarify that, on remand, the Fourth District should consider 

GEICO’s preserved argument regarding whether it is entitled to a new trial.  

 WHEREFORE, GEICO GENERAL INSURANCE COMPANY 

respectfully requests that this Court grant its Motion for Clarification and revise 
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the September 20, 2018 opinion to clarify that, on remand, the Fourth District 

Court of Appeals should review the remaining issue on appeal.  

MEMORANDUM OF LAW 

 Motions for clarification are governed by Florida Rule of Appellate 

Procedure 9.330, which provides, in pertinent part, as follows:  

[a] motion for clarification shall state with particularity the points of 

law or fact in the court’s decision that, in the opinion of the movant, 

are in need of clarification.  

 

Fla.R.App.P. 9.330(a). Motions for clarification may be filed within fifteen (15) 

days of an order. See Fla.R.App.P. 9.330(a). A motion for clarification is 

appropriate when a court’s instructions on remand are unclear. See Pizza U.S.A. of 

Pompano Inc. v. R/S Associates of Florida, 655 So.2d 23, 241 (Fla. 4th DCA 1995) 

(granting a motion for clarification to clear up confusion regarding the court’s 

instructions on remand).  

This Court’s September 20, 2018 opinion is in need of clarification. The 

current instructions on remand are unclear because an important issue remains 

unresolved in the Fourth District. A major issue that GEICO raised on appeal to the 

Fourth District was that it should be granted a new trial based on the lower court’s 

admission of irrelevant and prejudicial evidence, as well as the exclusion of 

relevant and probative evidence. [R. 5408 – 5428]. It is undisputed that the Fourth 

District did not examine this issue. Indeed, the Fourth District specifically held that 
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“[b]ecause we reverse on this issue, we find it unnecessary to address the other 

issues raised on appeal.” [R. 5370].  

After the Fourth District issued its opinion, Petitioner sought this Court’s 

discretionary review based on the District’s alleged misapplication of the directed 

verdict standard and apparent conflict with this Court’s bad faith precedent. 

Specifically, Petitioner argued three issues warranted this Court accepting 

jurisdiction; to wit: (1) “the decision of the fourth district conflicts with decision of 

this court regarding the directed verdict standard on appeal,” (2) “the fourth 

district’s decision conflicts with decisions of this court regarding the standard 

applicable in bad faith actions,” and (3) “the fourth district’s decision conflicts 

with decisions of this court regarding causation in bad faith actions.”   

It is axiomatic that none of the issues that Petitioner posited requesting this 

Court accept jurisdiction involved GEICO’s argument regarding whether it should 

be entitled to a new trial. This issue was not briefed by either party in these 

proceedings. However, GEICO’s Answer Brief did request that if this Court were 

to quash the Fourth District’s decision that the case be remanded “for consideration 

of the issues that GEICO raised in its Motion for New Trial, which were not 

reached by the Fourth District in its opinion.” [Ans. Br. at p. 38]. Undersigned 

counsel reiterated this request at oral argument. It is undisputed that GEICO 

preserved this argument.  
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On September 20, 2018, this Court issued its opinion reversing the decision 

below holding that “the Fourth District failed to properly apply the directed verdict 

standard and misapplied this Court’s well-established bad faith precedent.” This 

Court’s opinion goes on to state “that on remand, the jury verdict and final 

judgment be reinstated.” This Court’s opinion does not provide instructions to the 

Fourth District to review the remaining issue of whether GEICO should be entitled 

to a new trial. The opinion is silent on that issue and GEICO is concerned the 

Fourth District may misinterpret the instructions on remand and conclude that it 

does not have the ability to review the remaining issue. That would be a 

fundamental denial of due process as GEICO has a constitutional right to appellate 

review of this issue, which it at all times properly preserved. See Art V, § 4(b)(1), 

Fla. Const.; see also T.A. Enterprises, Inc. v. Orlate, Inc. 931 S0.2d 1016, 1018 

(Fla. 5th DCA 2006) (stating that “the Florida Constitution grants a constitutional 

right to appeal ‘as a matter of right, from final judgments or orders of trial 

courts.’”); Fridman v. Safeco Ins. Co. of Illinois, 185 So.3d 1214, 1226 (Fla. 

2016).  

Thus, this Court should grant GEICO’s Motion for Clarification and revise 

its Opinion to clarify that the Fourth District Court of Appeals should review the 

remaining issue on appeal.  
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CERTIFICATE OF SERVICE  
 

 I HEREBY CERTIFY that a true and correct copy of the foregoing Motion 

for Clarification was served via the Florida Courts E-Filing Portal this 28th day of 

September, 2018:  

BURLINGTON & ROCKENBACH, P.A.  

Philip M. Burlington, Esquire  

Bard D. Rockenbach, Esquire  

Andrew A. Harris, Esquire  

444 West Railroad Avenue  

Suite 350  

West Palm Beach, FL 33401  

Telephone (561) 721-0400  

pmb@FLAppellateLaw.com 

 

BOLDT LAW FIRM, P.A.  

Kimberly L. Boldt, Esquire  

Mario R. Giommoni, Esquire  

Ryan C. Tyler, Esquire  

160 West Camino Real, 262  

Boca Raton, FL 33432  

Telephone (561) 316-6531  

eservice@boldtlawfirm.com  

 

DOMNICK CUNNINGHAM & WHALEN, P.A.  

Fred Cunningham, Esquire  

Greg Yaffa, Esquire  

2401 PGA Blvd., Suite 140  

Palm Beach Gardens, FL 33410  

Telephone (561) 625-6260  

fred@dcwlaw.com    

gyaffa@dcwlaw.com   

       

      /s/ B. RICHARD YOUNG   

      B. RICHARD YOUNG 

      Florida Bar No.: 442682 

ryoung@flalawyer.net      

mailto:pmb@FLAppellateLaw.com
mailto:eservice@boldtlawfirm.com
mailto:fred@dcwlaw.com
mailto:gyaffa@dcwlaw.com
mailto:ryoung@flalawyer.net
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      ADAM A. DUKE 

      Florida Bar No.: 0055734 

aduke@flalawyer.net      

      CODY S. PFLUEGER 

      Florida Bar No.: 90032 

cpflueger@flalawyer.net      

      Young, Bill, Boles, Palmer & Duke, P.A. 

One Biscayne Tower, Suite 3195 

2 South Biscayne Boulevard 

Miami, Florida 33131  

Telephone: (305) 222-7720 

Facsimile: (305) 492-7729   

Counsel for Respondent  

CERTIFICATE OF COMPLIANCE 
 

 Undersigned counsel hereby certifies that GEICO GENERAL INSURANCE 

COMPANY’s Motion for Clarification has been completed in the font style of 

Times New Roman 14pt.  

      /s/ B. RICHARD YOUNG   

      B. RICHARD YOUNG 

      Florida Bar No.: 442682 

ryoung@flalawyer.net      

      ADAM A. DUKE 

      Florida Bar No.: 0055734 

aduke@flalawyer.net      

      CODY S. PFLUEGER 

      Florida Bar No.: 90032 

cpflueger@flalawyer.net      

      Young, Bill, Boles, Palmer & Duke, P.A. 

One Biscayne Tower, Suite 3195 

2 South Biscayne Boulevard 

Miami, Florida 33131  

Telephone: (305) 222-7720 

Facsimile: (305) 492-7729   

Counsel for Respondent  
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