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STATEMENT OF IDENTITY AND INTEREST 
 

This Amicus Brief is submitted by four leading insurance trade associations 

representing the majority of insurers writing all types of insurance in Florida: the 

American Insurance Association (“AIA”), the National Association of Mutual 

Insurance Companies (“NAMIC”), the Personal Insurance Federation of Florida 

(“PIFF”), and the Property Casualty Insurers Association of America (“PCI”).   

AIA is a national trade association representing more than 300 major 

property and casualty insurance companies based in Florida and other states.  AIA 

members, ranging from small companies to the largest insurers, underwrite 

virtually all lines of property and casualty insurance. 

NAMIC is a national association serving the interests of mutual insurance 

companies in the United States and Canada, whose more than 1400 property and 

casualty insurer members write a large percentage of premiums in the automobile, 

home, and business markets, including premiums written in Florida.   

PIFF is a Florida trade association representing more than 45% of the 

automobile insurance market and more than 25% of the homeowners insurance 

market in Florida.  It is dedicated to improving Florida’s personal lines market by 

ensuring company solvency and expanding the availability of coverage through 

competitive pricing. 

PCI is a national property and casualty organization that represents nearly 
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1000 member companies, comprising a broad cross section of insurers.  Its 

members underwrite large percentages of premiums in the automobile, 

homeowners, commercial property and liability, and private workers’ 

compensation markets, including premiums written in Florida. 

Each of these organizations seeks to preserve and enhance the health of the 

insurance markets in Florida to the benefit of the consumers they insure.  This case 

is critical to that mission.  The position advocated by Plaintiff, if accepted by this 

Court, would represent a sea change in bad faith law in Florida and fundamentally 

alter the ability of insurers to assess risk and to expect a reasonable degree of 

certainty with respect to the policies agreed to by their insureds. These 

organizations believe they can provide perspectives that will serve as a useful 

supplement to the issues presented to the Court.   

This brief is filed in support of the Respondent, Geico General Insurance 

Company, and advocates for affirmance of the Fourth District’s decision.   

SUMMARY OF ARGUMENT 
 

 This Court should decline Plaintiff’s request to expand bad faith liability far 

beyond what has long been established by this Court.  As the Court has repeatedly 

made clear, mere negligence and simple mistakes have never been sufficient to 

justify the drastic penalties imposed by bad faith liability.  This makes sense 

because the law should not allow for “a windfall recovery to claimants based on 
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events such as human error or reasonable miscalculation . . . .”  Victor E. Schwartz 

& Christopher E. Appel, Common-Sense Construction of Unfair Claims Settlement 

Statutes: Restoring The Good Faith In Bad Faith, 58 Am. U. L. Rev. 1477, 1529 

(2009).  Such an unjustifiable expansion of the law thwarts one of the reasons bad 

faith liability was developed – to distinguish “truly bad insurers” from those who 

do their best to be responsible.  Id. 

Under Plaintiff’s expansive view, it would become easier – commonplace, 

even – to subject an insurer to liability far in excess of policy limits despite the fact 

that it acted in good faith by immediately investigating a claim, immediately 

advising its insured of the possibility of an excess judgment and the right to retain 

an attorney, and unconditionally tendering policy limits within nine days of the 

accident.  Florida law has not, and should not now, punish insurers whose actions 

plainly demonstrate that they were not ignoring the best interests of their 

policyholders. 

Finally, the Court should not recede from its established precedent that 

permits courts to direct judgments for a party when the undisputed, material facts 

establish that, when properly viewed under the totality of the circumstances, the 

party is entitled to judgment as a matter of law.  As this Court well knows, just 

because an issue may ordinarily be a jury question, that is not always the case. 

The Fourth District correctly applied this Court’s longstanding precedent in 
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this case.  Its decision should be approved. 

ARGUMENT 
 

I. THIS COURT’S PRECEDENTS HAVE LONG ESTABLISHED THAT 
THE STANDARD FOR PROVING BAD FAITH IS NOT MERE 
NEGLIGENCE. 

 
 This Court has long recognized, as will be demonstrated in this brief, that 

bad faith means more than mere negligence.  Plaintiff, however, asks this Court to 

now expand Florida’s bad faith jurisprudence far beyond the standard established 

in Auto Mutual Indemnity Co. v. Shaw, 184 So. 852 (Fla. 1938), and consistently 

adhered to by this Court.  Plaintiff’s position would constitute a sea change that 

would degrade bad faith law such that mere negligence in claims handling could 

constitute bad faith, even in the absence of any evidence that the insurer was acting 

in its own best interests or without due regard for the interests of its insured.   

Not only is this contrary to the law established by this Court, but such a 

change would create uncertainty in the law with the resultant adverse effects 

ultimately borne by both insurers and insureds.  Policy limits, rather than fixing the 

insurer’s obligations with certainty in return for the particular premium paid, could 

be negated whenever some mere act of negligent claim handling could be 

demonstrated.   

Under Plaintiff’s proposed expansive view of “bad faith,” liability could be 

imposed even where the insurer did not simply act in its own interests, treated its 
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insured honestly and fairly, and tendered its full policy limits within days or weeks 

of an accident.  This position would blur the line under which insurers must 

operate, complicating the process of correctly assessing risk and rating policies, 

which is the foundation of a healthy insurance market.    

It also would do nothing to enhance the availability of affordable insurance 

coverages in this state.  Indeed, it would work against such an outcome.  As two 

leading authors on this issue put it, if bad faith standards are diminished, 

“[r]esponsible and ethical insurers will find it harder to differentiate from one 

another and compete, claimants will be more susceptible to dishonest acts, and the 

system costs will continue to increase, harming all consumers.”  Schwartz & 

Appel, supra, at 1530. 

It cannot be over-emphasized that bad faith liability is extra-contractual and 

must be reserved to those circumstances where the insurer fails to act in good faith 

toward its insureds.   “[A] lack of rational boundaries in bad-faith law harms all 

consumers.  Permitting extra-contractual damages awards in cases that should not 

appropriately be settled does not serve a useful purpose.”  Id. at 1529.  “Quick 

settlements at higher, even unjustified prices become encouraged so that insurers 

can avoid lawsuits. Also, financial incentives and rewards for insurers that provide 

superior services are diminished if the market effectively punishes insurers when 

they are trying to be good.”  Id. at 1528-29. Bad faith law should not 
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inappropriately place the best providers on equal footing with insurers that would 

“ordinarily be expelled from the industry due to market forces.”  Id. at 1529. 

 The law that Plaintiff advocates would expand what is supposed to be “bad 

faith” liability for disregarding the interests of insureds to cases like this one where 

an insurer immediately investigates a claim, immediately advises its insured of the 

possibility of an excess judgment and the right to retain an attorney, and 

unconditionally tenders its policy limits to the claimant within nine days of the 

accident – all without a settlement demand from the claimant or any explicit 

conditions for settlement.   

This position would allow bad faith liability when, as here, the only 

purported “error” that the insurer made was not immediately telling the insured 

that the claimant requested a statement of assets from him – a statement requested 

with no deadline for its receipt and where the claimant never advised the insurer 

that the statement was a precondition for settlement.  It would allow the claimant to 

hold onto a tender of policy limits for almost one month, without any assertion of 

conditions for settlement in addition to that tender, and then file a lawsuit claiming 

bad faith failure to settle.     

Such an expansion of Florida bad faith law established by the decisions of 

this Court is unwarranted.  As this Court has explained, bad faith liability exists to 

hold insurers accountable when they fail to properly investigate claims, without 
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due regard for the interests of their insured: 

Third-party bad faith actions arose in response to the argument that 
there was a practice in the insurance industry of rejecting without 
sufficient investigation or consideration [of] claims presented by third 
parties against an insured, thereby exposing the insured individual to 
judgments exceeding the coverage limits of the policy while the 
insurer remained protected by a policy limit.   
 

Allstate Indem. Co. v. Ruiz, 899 So. 2d 1121, 1125 (Fla. 2005).   

Citing several secondary sources, this Court further explained that bad faith 

liability was created because insurers who controlled the defense of the insured 

“had the power to settle and foreclose an insured’s exposure or to refuse to settle 

and leave the insured exposed to liability in excess of policy limits.”  Id. at 1125 

(quoting State Farm Mut. Auto. Ins. Co. v. Laforet, 658 So. 2d 55, 58 (Fla. 1995)).  

The insurers’ duty to their insureds to “refrain from acting solely on the basis of 

their own interests in settlement” became known as the “exercise of good faith” or 

the “avoidance of bad faith.”  Id. 

 This Court made the same point in Macola v. Government Employees 

Insurance Co., stating that “courts began to recognize that insurers ‘owed a duty to 

their insureds to refrain from acting solely on the basis of their own interests in 

settlement.’”  953 So. 2d 451, 455 (Fla. 2006) (quoting Laforet, 658 So. 2d at 58, 

and citing Berges v. Infinity Ins. Co., 896 So. 2d 665, 672 (Fla. 2004)).  Thus, 

“[t]he insurer must investigate the facts, give fair consideration to a settlement 

offer that is not unreasonable under the facts, and settle if possible, where a 
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reasonably prudent person, faced with the prospect of paying the total recovery, 

would do so.”  Macola, 953 So. 2d at 455 (quoting Boston Old Colony Ins. Co. v. 

Gutierrez, 386 So. 2d 783, 785 (Fla. 1980)). 

 Simply put, an insurer’s “decision not to settle should be an honest 

decision,” based on a reasonable investigation.  Shaw, 184 So. at 857 (citation 

omitted).  Insurers cannot decide to roll the dice in litigation, at the expense of their 

insureds facing a possible excess judgment, secure in their knowledge that, no 

matter what happens in the lawsuit, their own interests will be protected by policy 

limits. 

 To allow the extraordinary expansion of Florida’s legal standard for bad 

faith liability that Plaintiff seeks – extending such liability to cases where the 

insurer has agreed to settle the claim and has affirmatively tendered its policy 

limits to the claimant in a timely manner – ignores the very derivation of, and 

reason for, bad faith liability.  This Court should reject any such new standard and 

not recede from its precedents. 

 As those precedents plainly establish, this Court has never extended bad 

faith liability to mere negligence, as now sought by Plaintiff.  To the contrary, this 

Court, and others applying the Court’s precedent, have uniformly held that, while 

negligence may be considered, negligence alone is not sufficient to establish bad 

faith.  The standard for determining liability “is bad faith rather than negligence.”  
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Campbell v. Gov’t Emps. Ins. Co., 306 So. 2d 525, 530 (Fla. 1974) (emphasis 

added). 

Florida caselaw could not be clearer:  

• Berges, 896 So. 2d at 687 (citing Boston Old Colony, 386 So. 2d at 785) (to 
establish bad faith, “claimants must demonstrate more than mere negligence; 
they must prove the insurer acted in bad faith”);  
 

• Shaw, 184 So. at 859 (same);  

• King v. Nat’l Sec. Fire & Cas. Co., 656 So. 2d 1338, 1339 (Fla. 4th DCA 
1995) (well established Florida law only allows insured to sue for bad faith, 
not simple negligence); 
 

• DeLaune v. Liberty Mut. Ins. Co., 314 So. 2d 601, 603 (Fla. 4th DCA 1975) 
(bad faith cannot be based solely on negligence that does not rise to the level 
of bad faith). 
 
The Fourth District’s reference in the decision under review to Novoa v. 

Geico Indemnity Co., 542 F. App’x 794 (11th Cir. 2013), must be read in the 

context of the principles established by the decisions just discussed – i.e., that mere 

negligence in claims handling is not enough to create bad faith liability.  An insurer 

can act negligently without acting in bad faith to protect its own interests – those 

are two different standards. The cited statement in Novoa simply reflects this 

proposition of Florida law.  

United Policyholders, one of the amici supporting Plaintiff’s arguments, 

boldly asserts that “courts and commentators agree that there is no meaningful 

distinction between negligence and bad faith in the failure to settle context.”  (UP 
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Br. at 6).  The authorities they cite, however, do not support that broad assertion.  

For example, in State Farm Mutual Automobile Insurance Co. v. White, 236 A.2d 

269 (Md. 1967), the court explicitly recognized that courts have rejected the 

proposition that negligence is sufficient to prove bad faith liability.  And, current 

Wisconsin law, superseding the 1931 case United Policyholders cites, similarly 

holds that bad faith involves more than negligence. Mowry v. Badger State Mut. 

Cas. Co., 385 N.W.2d 171, 180 (Wis. 1986). 

This view is consistent with those of other states.  While these states may 

have standards that differ in some ways from Florida’s, a common theme is that 

negligence is not sufficient to constitute bad faith.  E.g., Badiali v. N.J. Mfrs. Ins. 

Grp., 107 A.3d 1281, 1288 (N.J. 2015) (“A finding of bad faith against an insurer 

in denying an insurance claim cannot be established through simple negligence.”); 

Motorists Mut. Ins. Co. v. Glass, 996 S.W.2d 437, 451 (Ky. 1997) (mere negligent 

failure to settle does not constitute bad faith); Braesch v. Union Ins. Co., 464 

N.W.2d 769, 777 (Neb. 1991), disapproved on other grounds, Wortman By & 

Through Wortman v. Unger, 578 N.W.2d 413 (1998) (“something more than 

negligence is required in third-party cases”); Miller v. Kronk, 519 N.E.2d 856, 858 

(Ohio Ct. App. 1987) (“[A] claim of bad faith will not be actionable upon a mere 

showing that the insurer exercised poor judgment or was negligent in failing to 

settle a claim at or below an insured's coverage policy limits.”); Commercial Union 
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Ins. Co. v. Liberty Mut. Ins. Co., 393 N.W.2d 161, 164 (Mich. 1986) (bad faith 

should not be used interchangeably with negligence or fraud). 

In short, bad faith means more than mere negligence.  This Court should 

decline Plaintiff’s request to change Florida law on bad faith to a negligence 

standard.  Instead, stare decisis should be honored on this important issue.  See N. 

Fla. Women’s Health & Counseling Servs., Inc. v. State, 866 So. 2d 612, 637 (Fla. 

2003) (stare decisis requires court to abide by its own precedent and is grounded 

on the need for stability in the law; it has been a fundamental tenet of Anglo-

American jurisprudence for centuries). 

By the same token, this Court should not alter equally clear Florida law 

holding that courts must consider the totality of the circumstances in determining 

whether an insurer has acted in bad faith – i.e., the insurer’s entire conduct in the 

handling of the claim, and the full context in which it arose, must be evaluated.  

See Berges, 896 So. 2d at 680 (“[T]he question of whether an insurer has acted in 

bad faith … is determined by the totality of the circumstances standard.”) (internal 

quotation marks and citation omitted); Laforet, 658 So. 2d at 62-63 (same).  This 

requirement makes sense because a determination of bad faith liability cannot be 

made in a vacuum.  See Ruiz, 899 So. 2d at 1124.   

Notwithstanding this Court’s settled precedent, United Policyholders – citing 

no authority at all – contends that “[c]ourts should not apply the totality of the 
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circumstances analysis to evaluate the insurer’s conduct for ‘bad faith’ when 

reviewing dispositive motions.”  (UP Br. at 8).  It wrongfully urges that the rules in 

place allowing dispositive motions in civil cases should not be available to insurers 

in defending bad faith claims.   

No authority suggests that the rules of civil procedure applicable to motions 

for summary judgment or directed verdicts do not apply to insurers in a bad faith 

case.  This Court certainly made no such limitation when announcing the totality of 

the circumstances test.  Cf. Berges, 896 So. 2d at 680; Laforet, 658 So. 2d at 62-63.   

It would be arbitrary and unjustifiable to do so now.   

Insurers must be afforded the same rights and remedies in court as other 

defendants. Those rights and remedies are especially important where entirely 

lawful contractual obligations of insurers are sought to be avoided based on 

allegations of nothing more than negligence in claims handling. 

II. THE FOURTH DISTRICT PROPERLY APPLIED ESTABLISHED 
BAD FAITH STANDARDS. 

 
 The Fourth District’s decision, read as a whole, properly applied Florida bad 

faith law.  The court correctly recognized that it must view the evidence in the light 

most favorable to the insured.  It then accurately set forth the standards announced 

by this Court in Boston Old Colony and specifically applied them to the facts 

alleged by the insured.   

The Fourth District recognized that, in evaluating whether the insurer acted 
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in bad faith, the totality of the circumstances must establish that the insurer acted in 

bad faith, not simply that the insurer was negligent in some regard in handling the 

insured’s claim. Geico Gen. Ins. Co. v. Harvey, 208 So. 3d 810, 814 (Fla. 4th DCA 

2017) (citing DeLaune and Shaw).  Consequently, while evidence of an insurer’s 

negligence in handling a claim is admissible, the evidence must establish the 

insurer acted in bad faith.  Id. (citing DeLaune and Shaw).  An insurer’s imperfect 

handling of a claim does not, by itself, equate to bad faith.  Id. (citing Macola and 

Shaw). 

 The court then said that, “although not dispositive to our analysis, we also 

note that there was no competent, substantial evidence that” Geico was acting in its 

own best interest in this case, as it in fact unconditionally tendered the policy limits 

nine days after the accident.  Id. at 815 (emphasis added). The court did not say 

that whether an insurer is acting in his own best interest is the sole test to 

determine bad faith, as Plaintiff asserts.  Id.  

To the contrary, the court simply recognized this is one of many factors to 

consider in determining bad faith.  That is wholly in line with this Court’s 

precedent.  See, e.g., Macola, 953 So. 2d at 455; Ruiz, 899 So. 2d at 1125; Boston 

Old Colony, 386 So. 2d at 785.  Indeed, given that Florida law is clear that the 

whole theory of bad faith liability arose to preclude insurers from acting only in 

their own interests, secure in the policy limits that confine coverage, it plainly is 
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relevant to such liability whether that was in fact what occurred in the case at issue. 

 Plaintiff attempts to invalidate the Fourth District’s decision by focusing on 

its reference to the Eleventh Circuit’s opinion in Novoa. While the court did cite 

that decision as an example of a case that supports its conclusion, the statement 

that an insurer need not act perfectly, prudently, or even reasonably in order to 

avoid bad faith liability simply reflects Florida law that mere negligence by an 

insurer is not enough to prove bad faith.  It in no way establishes the entire 

parameters of the duties owed by an insurer to its insured.   

Moreover, a plain reading of the opinion demonstrates that the court did not 

rest on this statement in Novoa as the basis for its holding.  It is pure dicta, which 

could be deleted, leaving the holding intact.  This Court’s jurisdiction does not 

arise from a buried parenthetical in an opinion, particularly when it is not 

dispositive of the case. 

Here, it is undisputed that the insurer (1) immediately investigated the claim, 

(2) notified its insured of the possibility of an excess judgment and his right to 

retain counsel, and (3) unconditionally tendered its entire policy limits at an early 

stage of the claim, all without any settlement demand by the claimant.  Its conduct 

did not constitute bad faith as a matter of law. 
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III. AN INSURER’S ALLEGED BAD FAITH IS NOT ALWAYS A 
QUESTION OF FACT. 

 
United Policyholders asserts that this Court should provide “a clear and 

compelling statement that evaluation of the insurer’s negligent claims handling 

conduct presents a question of fact for trial.”  (UP Br. at 9 n.2).  Citing Campbell 

and Boston Old Colony, it asserts that determining bad faith always involves 

considerations of fact.  (UP Br. at 8).  The only exception United Policyholders is 

willing to recognize is when undisputed facts demonstrate that the insured has no 

bad faith remedy at all, such as when there is no excess judgment or the insurer in 

fact settled within policy limits. Id. 

This, too, has never been the law of Florida. It should not be now adopted as 

the law of Florida. 

First, it would negate settled principles of law requiring summary judgment 

or directed verdict where the material facts are undisputed.  Insurers, like any other 

litigant, have every right to this judicial relief where it is appropriate. 

Second, while this Court’s decisions recognize that bad faith ordinarily 

involves disputed issues of fact, the Court has never held that summary judgment 

motions or directed verdict motions are not permitted in bad faith cases.  Indeed, 

this Court explicitly recognized in Berges that “[a]lthough the issue of bad faith is 

ordinarily a question for the jury, this Court and the district courts have, in certain 

circumstances, concluded as a matter of law that an insurance company could not 
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be liable for bad faith.”  896 So. 2d at 680.  This Court should not recede from this 

precedent.   

United Policyholders’ contention also flies in the face of this Court’s 

decision in Boston Old Colony.  There, this Court held, as a matter of law, that an 

insurer did not act in bad faith when the adjuster immediately investigated the 

claim, warned the insured of the potential for an excess judgment, and suggested 

that the insured settle for policy limits.  Boston Old Colony, 386 So. 2d at 785-86.  

It was the insured who affirmatively chose not to settle until it was too late.  

Consequently, the insurer fulfilled its duty of good faith as a matter of law and, 

since the undisputed facts demonstrated that no reasonable jury could find bad 

faith, judgment as a matter of law was properly entered.  Id. 

Finally, not only would United Policyholders’ contention deprive insurers of 

their right to this form of relief under the rules of civil procedure, it is patently 

unfair.  Neither this Court nor others have ever approved inconsistent applications 

of the rules of civil procedure to parties depending on the nature of the claim 

presented to the court.  Just because a case may involve some facts that are in 

dispute does not mean the disputed facts are material to the issue in the case.  

Similarly, just because a particular type of claim often may involve disputed issues 

of fact does not make that true in every single case.   

As this Court well knows, issues of negligence – which usually are for the 
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trier of fact – can be resolved as a matter of law in appropriate cases.  So too for 

claims of bad faith liability. 

CONCLUSION 

 Consistent with the Court’s decades of established precedent, this Court 

should affirm the Fourth District’s decision and decline to expand bad faith 

liability based on mere negligence. 
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