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IN THE SUPREME COURT OF FLORIDA 
 
 

SIERRA CLUB 
 

Appellant, 
 
vs. 
 
JULIE IMANUEL BROWN, ETC., 
ET AL. 
 

Appellees. 

 
 
 
 

 
 
 

 
 
/ 

 
Case No. SC17-82 
 
Lower Tribunal Nos.   

 
 
 

 

 
 
 
160021-EI  
160061-EI 
160062-EI 
160088-EI 
 

JOINT RESPONSE IN OPPOSITION TO 
SIERRA CLUB’S REQUEST FOR JUDICIAL NOTICE 

The Florida Public Service Commission (“Commission”), Citizens of the 

State of Florida through the Office of Public Counsel, Florida Power & Light 

Company (“FPL”), Florida Retail Federation and the South Florida Hospital and 

Healthcare Association jointly respond in opposition to Sierra Club’s Request for 

Judicial Notice. 

This appeal examines the Commission’s order approving a settlement that 

resolves multiple matters, including FPL’s 2016 rate case.  The Commission, like 

all tribunals of record, decides matters based on the evidence presented, not the 

evidence that might have been presented.  This Court, like all appellate courts, will 

determine whether the Commission erred based on the record developed in the 

proceeding below, not the record the appellant Sierra Club might have developed if 
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it had a do-over. These bedrock principles safeguard the fairness of the 

adjudicative process.   

Taking judicial notice of the nine new documents identified by Sierra Club 

for the first time on appeal would erode those procedural protections. The 

Commission and all other parties involved in the rate case proceeding had no 

opportunity to evaluate the relevance of those documents to the issue of whether 

the rate case settlement is in the public interest.1  Similarly, parties were denied the 

opportunity to test the merits of Sierra Club’s position regarding these documents 

through cross-examination or rebuttal evidence as prescribed under the 

Administrative Procedures Act.  Sierra Club’s request for judicial notice is 

effectively an attempt to re-try its case on appeal, this time with no opposition.  It 

must be denied.   

I. Background 

1. On December 15, 2016, the Commission entered Order No. PSC-16-

0560-AS-EI (“Order 16-0560”), approving a settlement that resolved all issues 

presented in consolidated docket nos. 160021-EI, 160061-EI, 160062-EI and 

160088-EI (referred to collectively as the “FPL Rate Case”).  On January 17, 2017, 

Sierra Club filed a notice of appeal seeking judicial review of Order 16-0560.   

                                            
1 Whether the documents are relevant to the rate case settlement is necessarily a 
different evaluation than whether the same documents were relevant to the issues 
involved in the dockets in which they originally were filed.  
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2. On January 27, 2017, Sierra Club filed its Directions to the 

Commission Clerk, purporting to identify “items filed in the lower tribunal” to be 

included in the appellate record that will be transmitted to this Court.   

3. On March 8, 2017, FPL filed with the Commission and this Court a 

Motion To Strike seven of the documents listed in Sierra Club’s Directions, on the 

ground that those documents fell outside the exhaustive categories of record 

documents established in the Florida Rules of Appellate Procedure and were not 

presented to the Commission as part of the proceeding that is the subject of Sierra 

Club’s appeal.   

4. On March 21, 2017, Sierra Club, rather than oppose the Motion To 

Strike, filed revised Directions to the Commission Clerk, which excluded the seven 

documents that were the subject of FPL’s Motion To Strike.  On March 22, 2017, 

FPL withdrew its Motion To Strike. On March 23, 2017, the Court denied the 

Motion to Strike. 

5. The Commission Clerk transmitted the record on April 19, 2017.  At 

no time has Sierra Club alleged that the transmitted record was incomplete.    

6. On April 27, 2017, the Court granted Sierra Club’s second request for 

extension of time to file its initial brief, establishing a deadline of June 14, 2017.   

7. On June 12, 2017, two days before its brief was due, Sierra Club filed 

a Request for Judicial Notice, in which it asks the Court to take notice of nine 
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documents that were not made part of the record during the FPL Rate Case.  The 

nine documents Sierra Club asks the Court to notice can be grouped into three 

categories:  

• FPL’s 2013 Petition for Environmental Cost Recovery 
(“Environmental Petition”); 

• The Commission’s Review of Utilities’ Ten Year Site Plans 
for the years 2012 through 2016; and 

• Sierra Club’s Comments on Ten Year Site Plans for the 
years 2013, 2015 and 2016. 

Two of these categories of documents – the Environmental Petition and the Sierra 

Club Comments on the Ten Year Site Plans – also appeared in Sierra Club’s 

recently abandoned Directions to the Commission Clerk.  The Commission’s 

Review of Utilities’ Ten Year Site Plans made their first appearance in this case in 

Sierra Club’s June 12 Request for Judicial Notice. 

II. The Court’s Review Must Be Based on the Record Developed Below  

This Court’s review of the Commission’s order is confined to the record on 

appeal.  Jackson v. State, 575 So. 2d 181, 193 (Fla. 1991) (“This Court decides 

cases solely based on the record under review.  We must blind ourselves to facts 

not presented in this record.”) (emphasis in original).  Sierra Club’s attempt to 

offer additional evidence for the first time on appeal, this time through a request 

for judicial notice, contravenes well-reasoned and firmly established principles of 

appellate review.   
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Fundamentally, an appeal is a proceeding to review a judgment or order of a 

lower tribunal.  The function of an appellate court is to determine whether the 

lower tribunal committed error based on the issues and evidence before it.  Tyson 

v. Aikman, 31 So. 2d 272, 273 (Fla. 1947); Thornber v. City of Fort Walton Beach, 

534 So. 2d 754, 755 (Fla. 1st DCA 1988).  An appeal is not an evidentiary hearing.  

A party cannot offer additional evidence at the appellate review phase.  Tyson, 31 

So. 2d 273 (“it is not the practice to receive new evidence on appeal.”).   

The lower tribunal is the forum of record.  Atlas Land Corp. v. Norman, 156 

So. 885, 886 (Fla. 1934).  “As such, its judgments or decrees are to be supported, 

as well as tested, by what its record in the particular case may show, not by what its 

records at large may disclose.”  Id. (emphasis added).  See also Thornber, 534 So. 

2d 754, 755 (an appellate court will not consider evidence that was not presented to 

the lower tribunal because the function of an appellate court is to determine 

whether the lower tribunal committed error based on the issues and evidence 

before it); Altchiler v. State, Dept. of Prof’l Regulation, Div. of Professions, Bd. of 

Dentistry, 442 So. 2d 349, 350 (Fla. 1st DCA 1983) (“That an appellate court may 

not consider matters outside the record is so elemental that there is no excuse for 

any attorney to attempt to bring such matters before the court.”).   

This is true as well on judicial review of administrative decisions.  See 

Evergreen the Tree Treasurer of Charlotte County v. Charlotte County Bd. of 
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County Comm’rs, 810 So. 2d 526, 530 (Fla. 2d DCA 2002) (review of 

administrative decisions should be limited to the administrative record).  Indeed, 

the standard for review of Public Service Commission decisions is tied to the 

establishment of a record, for, as this Court has held, “a petitioner challenging an 

Order of the Commission on appeal has the burden of showing a departure from 

the essential requirements of law ... or that the finding of the Commission was not 

supported by competent substantial evidence.” Citizens v. Florida PSC, 146 So. 2d 

1143, 1149 (Fla. 2014).  That determination thus requires a record of such 

evidence that was considered by the Commission.   

Sierra Club’s Request for Judicial Notice is nothing more than an attempt to 

develop on appeal the record that it failed to make before the Commission.  It was 

incumbent on Sierra Club to introduce in the proceeding below the information it 

wanted the Commission to evaluate in determining whether to approve the 

settlement of FPL’s Rate Case.  See Hillsborough County Board of County 

Commissioners v. Public Employees Relations Commission, 424 So. 2d 132, 134 

(Fla. 1st DCA 1982) (“cases must be made up before the court of first instance, and 

the facts upon which they are based brought up properly in the record of the case 

being appealed”).  Sierra Club could have tendered the documents at issue to be 

considered for inclusion in the record, through a request for official recognition, 

through its own witness or during its cross-examination of any other party’s 
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witness.  §§ 120.569(2)(f), (i) and (j); § 120.57(2)(b), Fla. Stat. (2016).  Sierra 

Club failed to avail itself of that opportunity at any point during the 11-day 

proceeding in which Sierra Club fully litigated the issues it now seeks to have this 

Court review.2  

By not exercising its rights during the proceeding below but instead seeking 

judicial notice of new material on appeal, Sierra Club would deprive the 

Commission of the opportunity to evaluate the relevance of these materials in the 

context of its decision.  Sierra Club’s action similarly would preclude all other 

parties to the proceeding from having had the opportunity to address such material 

through testimony, cross-examination or the presentation of contrary or contextual 

evidence.  Such a result, if presented to this Court as a deficiency in the underlying 

process, in itself could amount to fundamental error. Administrative Procedure 

Act, § 120.57(1)(b), Fla. Stat. (2016) (“All parties shall have an opportunity to 

respond, to present evidence and argument on all issues involved, to conduct cross-

examination and submit rebuttal evidence . . . .”)  Florida Coastal Theatres v. 

Belflower, 32 So. 2d 738, 740 (Fla. 1947).   

                                            
2 During the settlement portion of the proceeding, Sierra Club neither presented its 
own witnesses, cross-examined the witnesses of any other party nor requested 
administrative recognition of any materials.  
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III. Sierra Club Cannot Use Judicial Notice To Enlarge the Definition of 
 “Record”  

The Florida Rules of Appellate Procedure prescribe with exactness what 

comprises the record in an appeal from an administrative agency and how parties 

may supplement that record.  Sierra Club’s request disregards these rules entirely.   

Rule 9.190(c) incorporates the Administrative Procedure Act’s statutory 

description of what constitutes the record in certain types of proceedings.3  The 

rule makes clear that the record shall include only materials that were furnished to 

and reviewed by the lower tribunal in advance of the administrative action to be 

reviewed. Fla. R. App. P. 9.190(c) advisory committee’s note.  The intent of this 

statement is “to avoid the inclusion of extraneous materials in the record that were 

never reviewed by the lower tribunal.”  Id.   

A request for judicial notice cannot be used to circumvent the defined 

limitations of what constitutes the record in an administrative appeal by sweeping 

in records from different Commission dockets.  Johnson v. State, 660 So. 2d 648, 

653 (Fla. 1995).  In Johnson, this Court was pointed and unequivocal in holding 

                                            
3 “[T]he record shall consist of all notices, pleadings, motions, and intermediate 
rulings; evidence admitted; those matters officially recognized; proffers of proof 
and objections and rulings thereon; proposed findings and exceptions; any 
decision, opinion, order, or report by the presiding officer; all staff memoranda or 
data submitted to the presiding officer during the hearing or prior to its disposition, 
after notice of submission to all parties, except communications by advisory staff 
as permitted under section 120.66(1), Florida Statutes, if such communications are 
public records; all matters placed on the record after an ex parte communication; 
and the official transcript.”  Fla. R. App. P. 9.190(c).   



9 
:  

that the only proper method to reference records from other cases is by way of a 

motion to supplement the record as prescribed by the rules of appellate procedure.4  

Id.  (“Effective as of the date this opinion is released, we hold that the proper 

method of bringing relevant matters before this Court that are contained in separate 

records of pending cases is by way of a motion to supplement the record, not by a 

request for the taking of judicial notice.”).  

Sierra Club, however, cannot satisfy the procedural or substantive 

requirements for a motion to supplement.  Procedurally, with regard to the record 

in appeals from administrative action such as this, Rule 9.190(c)(6) provides that 

the contents of the record may be modified as provided in Rule 9.200(a)(3).  Those 

circumstances are limited to instances in which either the parties agree that there is 

an error or omission in the record to be transmitted and they so stipulate prior the 

record being transmitted, or the Court itself determines the record is incomplete.  

Neither circumstance exists here. 

More specifically, however, the commentary to the rule itself indicates the 

incorrectness of Sierra Club’s request:   

                                            
4 “In the future . . . any attempt to cross-reference separate records of pending cases 
will constitute grounds for the opposing party to move to strike the cross reference 
. . . . Any order striking a cross reference shall constitute automatic notice to 
counsel that the record must be supplemented in keeping with rule 9.200(f)(2), and 
the failure to supplement then will work a procedural bar as to the matters at issue 
in the improperly cross-referenced material.”  Johnson, 660 So. 2d at 653. 
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The rule is not intended to cure inadequacies in the record that result 
from the failure of a party to make a proper record during the 
proceedings in the lower tribunal. The purpose of the rule is to give 
the parties an opportunity to have the appellate proceedings decided 
on the record developed in the lower tribunal. 
 

Fla. R. App. P. 9.200(f) advisory committee’s notes. The Sierra Club’s request 

improperly would have this appellate proceeding decided on something other than 

“the record developed in the lower tribunal.”  Rule 9.200 thus bars Sierra Club 

from supplementing the record with evidence it never even attempted to offer 

during the proceeding below.  That rule “is not intended to correct inadequacies in 

the record which result from a failure of a party to make a record below.”  

Thornber, 534 So. 2d at 755, cited in Crockett v. State, 206 So. 3d 742, 752 (Fla. 

1st DCA 2016).    

IV. Sierra Club Presents No Viable Legal Basis Upon Which the Court May 
 Take Judicial Notice  

Sierra Club offers four grounds for judicial notice.  None of Sierra Club’s 

hypotheses is viable under Florida law.5  

First, the nine documents identified by Sierra Club are not the proper subject 

of judicial notice simply because the Commission might have been “aware”6 of 

                                            
5 Even if judicial notice were proper, that does not mean the records so noticed 
become admissible as part of an administrative record.  Judicial notice and 
admissibility are different tests, and matters filed in a court, for example, are not 
admissible even if judicial notice can be taken of the fact of filing.  See  Stoll v. 
State, 762 So. 2d 87, 877 (Fla. 2000). 
6 Sierra Club Request for Judicial Notice, ¶ 7. 
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them.  Hillsborough County, 424 So. 2d at 134 (refusing to take judicial notice and 

recognizing that the lower tribunal “should not be required nor permitted to browse 

amongst its own records with the view of relieving litigants from trouble and 

expense.”).  Nor is the Environmental Petition that FPL filed three years before it 

initiated its 2016 Rate Case part of the “procedural history” of this appeal simply 

because it was filed with the Commission in a separately docketed proceeding.7  

“Procedural History” cannot realistically or fairly encompass any document that 

FPL has filed at the Commission in any of the hundreds of dockets in which it has 

participated over many decades.   

Following Sierra Club’s logic, any document ever filed in any docket could 

be added to the record on appeal.  This would lead to fundamentally unfair 

appellate results.  Gulf Coast Home Health Serv. v. H.R.S. Dept., 503 So. 2d 415, 

417 (Fla. 1st DCA 1987) (declining to take judicial notice of a petition and two 

agency memoranda filed in a separate proceeding below upon finding that it would 

be “unworkable, unfair, and fly in the face of well-established principles regarding 

appellate review”).   

Second, FPL’s Environmental Petition is not a “record of any court of this 

State.”  Sierra Club acknowledges that it was docketed with the Commission; it 

was not filed with a court of law or otherwise made a court record.     

                                            
7 Sierra Club Request for Judicial Notice, ¶ 8. 
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Third, the Commission’s Reviews of Ten Year Site Plans (“TYSP”) are 

preliminary in nature.  See, e.g., Exhibit B to Sierra Club’s Motion, at p. 1 (noting 

that the study performed by the Commission is preliminary).  Indeed, the Reviews 

state expressly that “[s]ince the TYSP is not a binding plan of action for electric 

utilities, the Commission’s classification of these Plans as suitable or unsuitable 

does not constitute a finding or determination in any docketed matters before the 

Commission.”  Id.  Therefore, the Reviews do not constitute “official actions” of 

legislative, executive or judicial departments of the United States or Florida 

pursuant to Section 90.202(5), Florida Statutes.  See Dykes v. Quincy Tel. Co., 539 

So. 2d 503, 504 (Fla. 1st DCA 1989) (holding that recommended orders were not 

final and therefore inadmissible, and noting that “[i]f they had been made final, 

they could then be considered matters that may be judicially noticed under Section 

90.202(5)”).       

Fourth, the documents are not subject to judicial notice simply because they 

arguably are public records.  Sierra Club’s reliance on Conyers v. State, 123 So. 

817 (Fla. 1929), and Blair Contracting Co. v. Mason, 211 So. 2d 15, 18-19 (Fla. 

1968), is misplaced.  Both Conyers and Blair pre-date the Florida Evidence Code, 

which now sets forth with specificity the categories of information that must and 

may be the subject of judicial notice.  There is no identified category for public 

records. Moreover, Blair involved the Court’s recognition that the Commission’s 
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interpretation was consistent with that of the Court’s.  The Commission’s 

interpretation of a statute is one of a legislative, not adjudicative, fact, and thus is 

not governed by the evidence code. See Advisory Committee Note to Fed. Rule 

Evid. 201 (noting that Rule 201 “deals only with judicial notice of ‘adjudicative’ 

facts. No rule deals with judicial notice of ‘legislative’ facts.”);8 Yisrael v. State, 

993 So. 2d 952, 957 n.7 (Fla. 2008) (The federal courts’ interpretation of the 

Federal Rules of Evidence is persuasive authority when interpreting the 

counterpart provisions of the Florida Evidence Code.). 

Counsel for the Commission is authorized to file this joint response on 

behalf of the Citizens of the State of Florida through the Office of Public Counsel, 

FPL, and the Florida Retail Federation, and is authorized to represent that the 

South Florida Hospital and Healthcare Association supports this joint response. 

V. Conclusion 

Sierra Club had every opportunity to offer into evidence the nine documents 

it asks the Court to judicially notice.  It failed to do so.  Introducing this new 

evidence for the first time on appeal contravenes long-standing principles of 

appellate review and is contrary to the Florida Rules of Appellate Procedure.  

                                            
8 The Advisory Committee Notes to Rule 901 further states: “Adjudicative facts 
are simply the facts of the particular case. Legislative facts, on the other hand, are 
those which have relevance to legal reasoning and the lawmaking process, whether 
in the formulation of a legal principle or ruling by a judge or court or in the 
enactment of a legislative body.” 
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Moreover, the documents in question do not fall within any of the categories that 

qualify for judicial notice.  For all of these reasons, Sierra Club’s Request for 

Judicial Notice should be denied.  

Respectfully submitted, 
 

 s/ Rosanne Gervasi                              
Rosanne Gervasi 
Florida Bar No.  0001848 
Samantha M. Cibula 
Florida Bar No. 0116599 
Keith C. Hetrick 
Florida Bar No. 564168 
FLORIDA PUBLIC SERVICE 
COMMISSION 
2540 Shumard Oak Boulevard  
Tallahassee, FL  32399-1400 
rgervasi@psc.state.fl.us 
scibula@psc.state.fl.us  
khetrick@psc.state.fl.us 
Attorneys for the Florida 
Public Service Commission 
 
  s/ John T. Butler                  
John T. Butler   
Florida Bar No. 283479 
Maria J. Moncada   
Florida Bar No. 0773301 
FLORIDA POWER & LIGHT 
COMPANY 
700 Universe Blvd. 
Juno Beach, FL 33408-0420 
Telephone: (561) 304- 5639 
Facsimile: (561) 691-7135 
john.butler@fpl.com 
maria.moncada@fpl.com 
Attorneys for Florida Power & Light 
Company  

  s/ J. R. Kelly                                        
J. R. Kelly, Public Counsel  
Florida Bar No. 768359 
Patricia A. Christensen, Lead Counsel 
Florida Bar No. 989789   
Charles J. Rehwinkel 
Florida Bar No. 527599  
Office of Public Counsel 
c/o The Florida Legislature 
111 West Madison Street, Room 812 
Tallahassee, FL 32399-1400  
kelly.jr@leg.state.fl.us 
christensen.patty@leg.state.fl.us 
rehwinkel.charles@leg.state.fl.us 
Attorneys for the Citizens 
of the State of Florida 
 
 s/ Robert Scheffel Wright               
Robert Scheffel Wright 
Florida Bar No. 0966721 
John Thomas LaVia, III 
Florida Bar No. 853666 
Gardner, Bist, Bowden, Bush, Dee, 
LaVia & Wright, P.A. 
1300 Thomaswood Drive 
Tallahassee, FL  32308 
schef@gbwlegal.com 
jlavia@gbwlegal.com 
Attorneys for the Florida Retail 
Federation 
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CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been 

furnished via electronic mail this 22nd day of June, 2017 to all counsel on the 

attached service list. 

By:   s/ Rosanne Gervasi      
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SERVICE LIST 
Case No. SC17-82 

Diana A. Csank  
Josh Stebbins  
Sierra Club 
50 F St. NW, 8th Floor  
Washington, DC 20001 
diana.csank@sierraclub.org 
josh.stebbins@sierraclub.org  
 
Joshua Smith, Esq. 
Sierra Club  
2101 Webster St., Suite 1300 
Oakland, CA 94612 
Joshua.Smith@sierraclub.org 
Attorneys for Sierra Club 
 

J. R. Kelly, Public Counsel  
Patricia A. Christensen, Lead Counsel 
Charles J. Rehwinkel 
Office of Public Counsel 
c/o The Florida Legislature 
111 West Madison Street, Room 812 
Tallahassee, FL 32399-1400  
kelly.jr@leg.state.fl.us 
christensen.patty@leg.state.fl.us 
rehwinkel.charles@leg.state.fl.us 
Attorneys for the Citizens 
of the State of Florida 
 
Robert Scheffel Wright 
John Thomas LaVia, III 
Gardner, Bist, Bowden, Bush, Dee, LaVia 
& Wright, P.A. 
1300 Thomaswood Drive 
Tallahassee, FL  32308 
schef@gbwlegal.com 
jlavia@gbwlegal.com 
Attorneys for the Florida Retail 
Federation 

Kenneth L. Wiseman 
Mark F. Sundback 
William M. Rappolt 
Andrews Kurth LLP 
1350 I Street NW, Suite 1100 
Washington, D.C. 20005 
kwiseman@andrewskurth.com 
msundback@andrewskurth.com 
wrappolt@andrewskurth.com 
Attorneys for South Florida 
Hospital and Healthcare 
Association 
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