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IN THE SUPREME COURT OF FLORIDA 

 

 

SIERRA CLUB 

 

Appellant, 

 

vs. 

 

JULIE IMANUEL BROWN, ETC., 

ET AL. 

 

Appellees. 

 

 

 

 

 

 

 

 

 

/ 

 

Case No. SC17-82 

 

Lower Tribunal Nos.   

 

 

 

 

 

 

 

160021-EI  

160061-EI 

160062-EI 

160088-EI 

 

 

FLORIDA POWER & LIGHT COMPANY’S 

MOTION TO STRIKE CERTAIN DOCUMENTS 

IDENTIFIED IN SIERRA CLUB’S DIRECTIONS TO CLERK  

Pursuant to Florida Rule of Appellate Procedure 9.190(c), Florida Power & 

Light Company (“FPL”) moves to strike as outside the proper scope of the record 

on appeal certain documents identified in Sierra Club’s Directions to Clerk, filed 

January 27, 2017 with the Florida Public Service Commission (“PSC”) and this 

Court.  As demonstrated below, Sierra Club’s Directions ask the PSC Clerk to 

include in the record on appeal materials that fall outside the exhaustive categories 

of record documents established in the Florida Rules of Appellate Procedure and 

which were not presented to the PSC as part of the proceeding that is the subject of 

Sierra Club’s appeal. It is therefore appropriate for the Court to strike the improper 

documents and direct the PSC Clerk to exclude them from the record on appeal.  In 

support, FPL further states:  
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1. On December 15, 2016, the PSC entered Order No. PSC-16-0560-AS-

EI (“Order 16-0560”) as the resolution of all issues presented in consolidated 

docket nos. 160021-EI, 160061-EI, 160062-EI and 160088-EI (referred to 

collectively as the “FPL Rate Case”).  On January 17, 2017, Sierra Club filed a 

notice of appeal seeking judicial review of Order 16-0560.   

2. On January 27, 2017, Sierra Club filed its Directions to the PSC 

Clerk, purporting to identify “items filed in the lower tribunal” to be included in 

the appellate record that will be transmitted to this Court.  Regardless of how 

Sierra Club intended the phrase “items filed in the lower tribunal” to be 

interpreted, it cannot be presumed that Sierra Club is able to expand the record of a 

proceeding for purpose of an appellate review by this or any other court.   

3. On February 6, 2017, FPL responded to Sierra Club’s Directions by 

identifying additional documents to be included in the appellate record and stating 

its intention to move to strike items identified by Sierra Club that were not part of 

the record in the FPL Rate Case.  

Florida Law Clearly and Exhaustively Enumerates 

the Documents that Comprise the Record on Appeal 

4. The Florida Administrative Procedure Act (“APA”) enumerates the 

documents that comprise the “record” for purposes of an agency’s final 

determination in cases that affect substantial interests and involve disputed issues 

of material fact.  Section 120.57(1)(f), Florida Statutes (2016) states:  
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The record in a case governed by this subsection shall consist 

only of: 

1.  All notices, pleadings, motions, and intermediate rulings. 

2.  Evidence admitted. 

3.  Those matters officially recognized. 

4.  Proffers of proof and objections and rulings thereon. 

5.  Proposed findings and exceptions. 

6.  Any decision, opinion, order, or report by the presiding 

officer. 

7.  All staff memoranda or data submitted to the presiding 

officer during the hearing or prior to its disposition, after 

notice of the submission to all parties, except 

communications by advisory staff as permitted under s. 

120.66(1), if such communications are public records. 

8. All matters placed on the record after an ex parte 

communication. 

9. The official transcript.  

(Emphasis added).  

5. Section 120.57(1)(f) does not include anything remotely close to the 

standard apparently employed by Sierra Club, i.e., “items filed in the lower 

tribunal,” as a means to selectively shoe-horn into the record that supports Order 

16-0560  materials that were previously filed with the Public Service Commission 

in other docketed proceedings and which were the subject of prior administrative 

review.  The Florida Rules of Appellate Procedure work in tandem with the APA 

to prescribe with particularity the type of documents that can be included in the 

record on appeal.  With respect to judicial review of administrative action, Florida 
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Rule of Appellate Procedure 9.190(c)(1) likewise expressly limits the documents 

that may be included in the record:    

As further described in this rule, the record shall include only 

materials furnished to and reviewed by the lower tribunal in 

advance of the administrative action to be reviewed by the 

court. 

(Emphasis added).   Florida Rule of Appellate Procedure 9.190(c)(2) further 

provides that the record in an appeal involving an agency proceeding conducted 

pursuant to Section 120.57 consists of the nine items enumerated in Section 

120.57(1)(f), listed above:  

In an appeal from any proceeding conducted pursuant to section  

. . . 120.57(1), Florida Statutes (decisions which affect 

substantial interests involving disputed material facts), the 

record shall consist of all notices, pleadings, motions, and 

intermediate rulings; evidence admitted; those matters officially 

recognized; proffers of proof and objections and rulings 

thereon; proposed findings and exceptions; any decision, 

opinion, order, or report by the presiding officer; all staff 

memoranda or data submitted to the presiding officer during the 

hearing or prior to its disposition, after notice of submission to 

all parties, except communications by advisory staff as 

permitted under section 120.66(1), Florida Statutes, if such 

communications are public records; all matters placed on the 

record after an ex parte communication; and the official 

transcript.   

6. The APA and the rules of appellate procedure are express and clear.  

The enumerated categories of documents that comprise the record on appeal are 

exhaustive and are designed to ensure that the Court evaluates an agency’s order 

based on the same set of materials that the agency considered in making its 



5 
:5809691 

decision.  They do not include “items filed in the lower tribunal” generally so as to 

allow a party seeking review to choose his or her record from among the entire 

inventory of catalogued pleadings, transcripts and evidence in the thousands of 

proceedings that have been conducted by an administrative agency. 

Documents Identified in Sierra Club’s Directions that 

Fall Outside the Definition of “Record” Should be Struck  

7. Sierra Club improperly attempts to expand the record beyond the 

scope established in Rule 9.190(c).  Listed in Table 1 below are seven documents 

identified by Sierra Club for inclusion in the record which were neither furnished 

nor proffered to the Commission, and were neither entered into evidence nor 

officially recognized by the Commission in connection with the FPL Rate Case.   

TABLE 1 

Docket 

No.  

Document 

No.  

Dated 

Filed 

Description 

130007-EI 03671-13    6/28/2013   FPL - Petition for approval of 

environmental cost recovery  

130007-EI 05923-13    10/3/2013   FIPUG - Motion to establish spin-off 

docket to examine FPL’s petition to 

replace existing peaking gas turbines 

with new combustion turbine equipment 

 

130000 06257-13    10/16/2013   Sierra Club - Copy of letter to ENG/Ellis 

providing supplemental information 

following the 2013 10-year site plan 

workshop  
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TABLE 1 

Docket 

No.  

Document 

No.  

Dated 

Filed 

Description 

130007-EI 07192-13  11/27/2013 FPL - Motion to postpone hearing on 

NO2 compliance project  

130007-EI 07261-13    12/4/2013   FPL - Notice of voluntary dismissal 

without prejudice of NO2 compliance 

project petition, intent to file amended 

petition, and withdrawal of motion to 

postpone hearing  

150000 08046-15 12/30/2015 Letter from Sierra Club regarding 10-

year site plans   

160000 08194-16 10/13/2016 Letter from Sierra Club regarding 10-

year site plans 

8. Each of these seven documents was filed in other Commission 

dockets, and most pre-date the commencement of the FPL Rate Case by more than 

two years.  Neither Sierra Club nor any other party took any steps during the FPL 

Rate Case to offer these documents as evidence in that proceeding.  These 

documents therefore could not have been considered by the Commission for 

purposes “of the administrative action to be reviewed by the [C]ourt,” as is 

required by Rule 9.190(c)(1).  Accordingly, FPL objects to the inclusion of the 

seven documents listed in Table 1 as legally improper and requests that the Court 

direct the PSC Clerk to exclude them from the record on appeal.   
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Sierra Club Cannot Use this Appeal To 

Expand the PSC’s Record After the Fact 

9. It is axiomatic that a party cannot exploit the appellate process as a 

means to take a second bite at the evidentiary apple.  Having failed even to attempt 

to tender as evidence the seven documents listed in Table 1, Sierra Club cannot 

rely upon them on appeal.  It is firmly established that “an appeal has never been 

an evidentiary proceeding.”  Altchiler v. State, Dept. of Professional Regulation, 

Division of Professions, Board of Dentistry, 442 So. 2d 349, 350 (Fla. 1st DCA 

1983) (“That an appellate court may not consider matters outside the record is so 

elemental that there is no excuse for an attorney to attempt to bring such matters 

before the court.”).  Rather, the appellate court’s function is to determine “whether 

the lower tribunal committed error based on the issues and evidence before it.”  

Thornber v. City of Walton Beach, 534 So. 2d 754, 755 (Fla. 1st DCA 1988).  

Accordingly, when a party attempts to include or refer in its brief to matters not 

presented to the lower tribunal, it is appropriate for the appellate court to strike 

those matters.  Altchiler, 442 So. 2d at 350.   

10. Florida Rule of Appellate Procedure 9.200(f), which allows parties to 

correct and supplement the record, does not erode this bedrock principle.  That rule 

“is not intended to correct inadequacies in the record which result from a failure of 

a party to make a record below.”  Thornber, 534 So. 2d  at 755, cited in Crockett v. 

State, 206 So. 3d 742, 752 (Fla. 1st DCA 2016).  Rather, a party may supplement 
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the record only with materials that could properly have been included in the 

appellate record in the first place.  See, e.g., Cotton v. State, 177 So. 3d 666, 668 

(Fla. 1st DCA 2015) (declining request to supplement record on appeal “because 

we are not at liberty to add to this record documents that were never filed with the 

lower tribunal in this case”).   

11. Nor can Sierra Club rely on the fact that the seven documents in 

question were filed in other PSC dockets.  See Thornber, 534 So. 2d at 755 

(recognizing that the lower tribunal is the “court of record,” and its orders “are to 

be supported as well as tested by what its record in a particular case may show.”) 

(emphasis added); see Cotton, 177 So. 3d at 668 (appellee could not supplement 

the record on appeal with a document filed in a separate case involving appellee).   

Rather, to preserve its right to rely upon the documents on appeal, it was 

incumbent upon Sierra Club to enter the documents in evidence during the FPL 

Rate Case proceeding.  See Cave v. Rios, 15 So. 3d 760, 761 (Fla. 3d DCA 2009) 

(deposition testimony not admitted into evidence could not be part of the record on 

appeal and could not be relied upon by appellant); Watson v. Williams, 227 So. 2d 

226, 226 (Fla. 1st DCA 1969) (finding it was appropriate to strike portions of 

directions to clerk that included discovery responses filed with the lower tribunal 

but not offered as evidence during the final hearing).        
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12. Requiring parties to heed these fundamental axioms advances the 

administration of justice.  Allowing parties to unilaterally direct a clerk to include 

documents clearly outside a proper record on appeal would sacrifice the fair and 

orderly disposition of appeals.  Moreover, agency and court clerks would be 

unduly burdened if they were required to compile records consisting of documents 

that were never filed or were filed in any one of the myriad other matters presented 

to the tribunal.     

13. In conclusion, Sierra Club’s failure to offer into evidence the seven 

documents in question cannot be cured by casually including the documents in its 

Directions to PSC Clerk.  As recognized in Altchiler, it is appropriate for the Court 

to strike the subject documents from Sierra Club’s Directions to the PSC Clerk and 

to preclude Sierra Club from relying upon them – or upon any matter not presented 

to the PSC during FPL’s Rate Case – in its brief.   

14. Counsel for FPL has conferred with counsel for Sierra Club, the PSC, 

Office of Public Counsel (“OPC”), Florida Retail Federation (“FRF”) and South 

Florida Hospital and Healthcare Association (“SFHHA”) regarding this Motion To 

Strike, and is authorized to state that the PSC, OPC, FRF and SFHHA support the 

Motion; the Sierra Club takes no position on the Motion but reserves the right to 

review and respond to it.    
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WHEREFORE, FPL respectfully requests that the Court enter an order 

striking from Sierra Club’s Directions the seven documents listed in Table 1, 

precluding Sierra Club from referring to or relying upon those documents in its 

brief and directing the PSC Clerk to exclude the seven documents from the record 

on appeal.   

Respectfully submitted, 

 

 

John T. Butler, Esq. 

Florida Bar No. 283479 

Maria J. Moncada, Esq.  

Florida Bar No. 0773301 

FLORIDA POWER & LIGHT 

COMPANY 

700 Universe Blvd. 

Juno Beach, FL 33408-0420 

Telephone: (561) 304- 5639 

Facsimile: (561) 691-7135 

E-mail: john.butler@fpl.com 

E-mail: maria.moncada@fpl.com 

  s/ Kenneth B. Bell     

Kenneth B. Bell 

Florida Bar No. 0347035 

GUNSTER YOAKLEY & STEWART P.A.  

215 S. Monroe Street, Suite 601  

Tallahassee, FL 32301 

Telephone: (850) 521-1980 

Facsimile: (850) 576-0902 

E-mail: kbell@gunster.com  

 

Counsel for Florida Power & Light Company 
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CERTIFICATE OF COMPLIANCE 

I certify that the foregoing complies with the font requirement of Florida 

Rule of Appellate Procedure 9.210(a)(2) and is submitted in Times New Roman 

14-point font. 

By:  s/ Kenneth B. Bell       

           Kenneth B. Bell   

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has 

been furnished via electronic mail this  8th  day of March 2017 to all counsel on 

the attached service list. 

By:   s/ Kenneth B. Bell      

             Kenneth B. Bell   
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SERVICE LIST 

Case No. SC17-82 

Diana A. Csank  

Josh Stebbins  

Sierra Club 

50 F St. NW, 8th Floor  

Washington, DC 20001 

diana.csank@sierraclub.org 

josh.stebbins@sierraclub.org  

 

Joshua Smith, Esq. 

Sierra Club  

2101 Webster St., Suite 1300 

Oakland, CA 94612 

Joshua.Smith@sierraclub.org 

Attorneys for Sierra Club 
 

Rosanne Gervasi 

Samantha Cibula 

Suzanne Brownless 

Florida Public Service Commission 

2540 Shumard Oak Boulevard  

Tallahassee, FL  32399-1400 

rgervasi@psc.state.fl.us 

scibula@psc.state.fl.us 

sbrownle@psc.state.fl.us  

Office of the General Counsel  

Florida Public Service Commission  
 

J. R. Kelly, Public Counsel  

Patricia A. Christensen, Lead Counsel 

Charles J. Rehwinkel 

Office of Public Counsel 

c/o The Florida Legislature 

111 West Madison Street, Room 812 

Tallahassee, FL 32399-1400  

Kelly.jr@leg.state.fl.us 

Christensen.Patty@leg.state.fl.us 

Rehwinkel.Charles@leg.state.fl.us 

Attorneys for the Citizens 

of the State of Florida 

 

Kenneth L. Wiseman 

Mark F. Sundback 

William M. Rappolt 

Andrews Kurth LLP 

1350 I Street NW, Suite 1100 

Washington, D.C. 20005 

kwiseman@andrewskurth.com 

msundback@andrewskurth.com 

wrappolt@andrewskurth.com 

Attorneys for South Florida 

Hospital and Healthcare 

Association 
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John T. Lavia, III 

Gardner, Bist, Bowden, Bush, Dee, LaVia 

& Wright, P.A. 

1300 Thomaswood Drive 

Tallahassee, FL  32308 

schef@gbwlegal.com 

jlavia@gbwlegal.com 

Attorneys for the Florida Retail 

Federation 

 


