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PRELIMINARY STATEMENT 

Unless otherwise specified, the following terms and abbreviations will be 

used in this Amicus Brief:  

◊ “Commission” refers to the Appellee Florida Public Service Commission. 

 

◊ “FPL” refers to the Appellee Florida Power & Light Company. 

 

◊ “Final Order” or “Order” refers to the Commission’s Order No. 16-0560 on 
appeal. 

 

◊ “Clean Energy” refers to solar, energy storage, battery storage, or demand-side 

resources as those energy resources are defined in Appellant’s Initial Brief 

Preliminary Statement. 

 

◊ “Peaker Plant” or “Peaker” refers to a fossil-burning power plant that supplies 
peak demand, which is the hour of highest power usage in a given year.  

 

◊ “Project” has the same meaning as “Peaker Replacement Project” in Appellant’s 

Initial Brief Preliminary Statement. 
 

◊ “Prudence Hearing” refers to the Commission’s hearing from August 29 to 
September 1, 2016, regarding FPL’s request to recover the Project’s costs. 

 

 

* * * 

 

The record will be cited as “R[Vol. #]:[Page #].”  

 
The corrected Prudence Hearing transcript (in Attachment 1 of the record) will be 

cited as “T[Vol.#]:[Page #],”  

 

The Appendix to the Initial Brief of Appellant, Sierra Club, will be cited as 

InitialBriefApp[Page#] 
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STATEMENT OF IDENTITY AND INTEREST OF AMICUS 

 Amicus, League of Women Voters of Florida (the League), is a nonpartisan 

organization, incorporated in Florida, dedicated to promoting governmental 

responsibility through informed and active participation.  The League is compelled 

to appear here because the lack of transparency in the Commission’s approval of a 

rate increase for FPL’s Project undermines governmental accountability and 

impedes informed public participation.  Moreover, the Order and Commission 

action under review unlawfully obscure the amount of clean energy Florida could 

affordably deploy, which is a matter of intense public interest, as evidenced by 

public testimony, including the testimony of League members, in the proceedings 

below.   

 The League got its official start in Florida in 1939 when women in Winter 

Haven, Winter Park and St. Petersburg initiated the Florida League of Women 

Voters, following some earlier efforts. Today there are 31 local Leagues 

statewide. Members sponsor public forums to encourage Florida’s citizens and 

elected officials to broaden their understanding of key issues, while promoting 

engaged citizenship through an informed and active participation in government. 
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SUMMARY OF ARGUMENT 

 The rate increase in this case was authorized by the Commission’s adoption 

of a contested “black-box” settlement which awards a blanket amount for a rate 

increase without identifying the specific items which that rate increase is to fund.  

The record shows that this blanket amount includes a rate increase for FPL’s 

Project but the precise amount that rates are increased for FPL’s Project is not 

specified. 

 Pursuant to Florida’s Administrative Procedure Act the Commission’s 

decisions must be sufficiently transparent to allow the public and the Court to 

ascertain the “factual and policy reasons” underlying the Commission’s action on 

important issues, and to allow the Court on review to identify and remedy any 

“defects of substance” in the Commission action.   

 FPL requested a rate increase of nearly a billion dollars for the Project in this 

proceeding. Before this proceeding commenced the Commission had not 

previously determined whether or not the Project is a prudent investment of 

ratepayer funds.  Section 366.06(1), Florida Statutes, forbids the Commission from 

increasing rates for FPL’s Project without first determining, based on the analysis 

of alternatives described in Gulf Power Co. v. Pub. Serv. Comm’n, 453 So. 2d 799 

(Fla. 1984), that the Project is a prudent investment of ratepayer funds (i.e., is the 
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least cost choice to meet customers’ need -- in this case, to meet FPL customers’ 

peak-demand needs).  

 FPL’s Project was highly contested throughout the proceedings below. The 

record shows that money-saving clean energy alternatives available on the market 

could lower the cost to supply peak-demand needs of FPL customers.1 However, 

the requisite side-by-side cost comparison of the Project’s all-fossil2-peaker-plants 

to such money-saving clean energy alternatives is absent from the record.3  

Accordingly, no evidence exists in the record that could support a determination by 

the Commission that the Project could somehow be a prudent investment (i.e., is 

the least cost alternative). Nonetheless, a prudence determination is statutorily 

mandated before the Commission may increase rates for the Project. 

 Shrouded in the Commission’s black-box approval of the contested 

settlement is that the Commission made no express determination concerning the 

prudence of FPL’s Project under Section 366.06(1), Florida Statutes, before 

increasing rates (by some unstated amount) for the Project – and that the 

Commission increased rates for the Project without the evidence necessary to 

                                          
1 See discussion and citations in Appellant’s Initial Brief, pp. 27-33. 

2 The Project consists of power plants that burn gas (or, as backup, oil), i.e., 

fossil fuels, to supply customers’ needs during periods of peak demand.  (T8:813; 

T8:871; T12:1501-02), See also, discussion in Appellant’s Initial Brief, p. 3. 

3 See discussion and citations in Appellant’s Initial Brief, pp. 27-28. 
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support the statutorily-required determination that FPL’s project is prudent (and 

thus eligible for a rate increase). 

 Due to this lack of transparency the Commission action under review does 

not reveal or explain numerous matters of significant import.  It fails to explain 

whether or not the Commission even determined that FPL’s Project could 

somehow be prudent. It also fails --- assuming that such a prudence determination 

is implicit (albeit unstated) in the Commission’s authorization of a rate increase for 

the Project -- to specify how much ratepayers will pay for the Project and how the 

Commission could have concluded the Project is a prudent investment (and thus 

eligible for a rate increase) without the record evidence needed to support that 

conclusion.  

 This lack of transparency completely obscures the critical issue of whether 

ratepayers should pay for FPL’s Project and if so how much.  It also impairs 

judicial review of this critical issue, undermines governmental accountability, and 

impedes informed public participation in governmental proceedings.  
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ARGUMENT  

 

 The Commission approved a (probably very large4) rate increase for FPL’s 

Project without stating whether or not it determined the Project is a prudent 

investment of ratepayer funds. It did this without the evidence needed to make the 

comparison of energy-resource-supply alternatives that is required to demonstrate 

prudence (and thus eligibility for a rate increase) under Section 366.06(1), Florida 

Statutes, and without stating any rationale for approving a rate increase for the 

Project without that evidence. The extreme lack of transparency of these 

Commission actions conflicts with the standards for transparent decision-making 

under Florida’s Administrative Procedure Act, undermines governmental 

accountability, and impedes public participation in governmental decision-making. 

I. THE COMMISSION’S APPROVAL OF FPL’S PROJECT 

THROUGH A BLACK-BOX SETTLEMENT CONTRAVENES THE 

FLORIDA ADMINISTRATIVE PROCEDURE ACT’S STANDARDS 

FOR TRANSPARENT DECISION-MAKING. 

 

A. Under the Florida Administrative Procedure Act Commission 

Decision-Making Must Be Sufficiently Transparent to Permit 

Intelligent Review by the Courts and Public Understanding of 

Critical Issues. 

                                          
4 FPL requested nearly a rate increase of nearly a billion dollars for the 

Project. While the Commission awarded a rate increase for the project, it did not 

specify the precise amount that rates were increased for the Project.  See infra, 

Argument Part IB and Ex.639 (Ex.639 is also InitialBriefApp314-317). FPL 

apparently expects to operate the Project’s peaker plants until 2056 (R5:862). 
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 The central purpose of Chapter Florida’s Administrative Procedure Act, 

Chapter 120, Florida Statutes, is to provide the basic fairness that should surround 

all governmental activities, including “the right to know the factual bases and 

policy reasons for agency action.” Singer Island Civic Ass’n, Inc. v. State Dept. of 

Environmental Regulation, 636 So.2d 723, 724 (Fla. 4th DCA 1994);5 Friends of 

Hatchinehas, Inc. v. State Dept. of Environmental Regulation, 580 So. 2d 267, 271 

(Fla. 1stDCA 1991).  This includes providing a reasoned explanation of an 

agency’s decision as discussed in Appellant’s Initial Brief.6 Explanation of the 

rationale underlying agency decision-making is essential to ensure that agency 

action is not arbitrary or unevenly applied and to facilitate judicial review. Citizens 

of State v. Graham, 213 So. 3d 703 (Fla. 2017). See also, Veasey v. Board of 

Public Instruction, 247 So. 2d 80 (Fla. 4thDCA 1971) (“critical reason for 

requiring agency to state conclusions and orders with specificity is to facilitate 

judicial review”). As explained in the Reporter’s Comments on the Administrative 

Procedures Act which are quoted in Citizens of State, 213 So. 3d at 712:  

Three due process checks to prevent arbitrary action are the requirements 

that reasons be stated for all action taken or omitted, that reasons be 

                                          
5 Review granted then denied, Singer Island Civic Ass'n, Inc. v. Department 

of Environmental Regulation (granting then denying review); Singer Island Civic 

Ass'n, Inc. v. Department of Environmental Regulation, 652 So.2d 817 (Fla. 1995) 

(denying review). 

6 See Appellant’s Initial Brief, Argument II C, pp. 37-43. 
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supported by ‘the record’, and that specific judicial review procedures allow 

the courts to remedy defects of substance. (internal citations omitted) 

 

 The Commission is not exempted from the obligation to explain its 

decision merely because the Commission is not reviewing an administrative law 

judge’s recommendations in this case.  As stated in Citizens of State, “...the 

overriding principles of McDonald cannot be disregarded on minute distinctions in 

the agency procedural posture." (internal citations omitted). Id.   

 Accordingly, the Commission’s action in this case must be 

sufficiently transparent to reveal and state the “factual bases and policy reasons” 

for whatever the Commission may have decided as to whether or not the Project 

even could be a prudent investment of ratepayer funds so that the Court may 

intelligently review – and the public may understand – the very important, yet 

completely shrouded, decision being made   

Accordingly, Commission actions must be sufficiently transparent to reveal 

and elucidate the “factual bases and policy reasons” for the Commission’s 

important decisions – so that the Court may identify and remedy any “defects of 

substance” and the public may understand the decision and the Commission’s 

reasoning.7 Singer Island Civic Ass’n, Inc. 636 So. 2d at 725; Citizens of State, 213 

So. 3d at 712. 

                                          
7The League respectfully suggests that the Court consider the extent of 

deference merited in regard to its review of the Commission’s decision in this case,  
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B. The Commission’s Approval of a Black-Box Settlement Does Not 

Permit Intelligent Review Because It Completely Obscures the 

Critical Issue of Whether the Ratepayers Should Pay for FPL’s 

Project. 

 The Commission authorized a rate increase by adopting a “black-box” 

settlement – thereby approving a blanket amount for the rate increase without 

identifying the specific items which that rate increase is to fund. The deliberations8 

preceding the Commission’s vote in favor of this far-from-unanimous9 settlement, 

make clear that a rate increase for FPL’s Project is included in that blanket amount. 

However, at no time during those deliberations did the Commission discuss the 

Project’s prudence (and thus the Project’s eligibility for a rate increase) under 

Section 366.06(1)  -- or even specify the precise amount that rates will increase for 

the Project.  Similarly, the Order and the Settlement make no mention of the 

                                                                                                                                     

see: Jowanna Nicole Oates, Saying Goodbye to Chevron and Auer? New 
Developments in the Agency Deference Doctrine, 91-JUN Fla. B.J. 43, 43-46 

(2017). 

 8 Commission deliberations occur at a meeting after the conclusion of 

evidentiary hearings. Evidentiary hearings are a source of supporting facts for the 

Commission’s decision but cannot in themselves make transparent the unstated 

factual bases and policy reasons for a Commission decision. In other words, the 

Commission is not in “deliberation mode” when presiding over an evidentiary 

hearing. 

9 Only FPL and three of the nine parties supported the settlement. See Initial 

Brief of Appellant, Footnote 7, p. 6 and related text.  
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Project’s prudence/eligibility or the amount that rates are being increased for the 

Project.  

 FPL’s Project was highly contested throughout the proceedings below. FPL 

had requested a rate increase of nearly a billion dollars for the Project.  Under 

Section 366.06(1), the Commission may not increase rates for FPL’s Project 

without first determining, based on the analysis of alternatives described in Gulf 

Power Co. v. Pub. Ser. Comm’n, 453 So. 2d 799 (Fla. 1984), that the Project is a 

prudent investment of ratepayer funds (i.e., is the least cost choice to meet 

customers’ needs -- in this case, to meet FPL customers’ peak-demand needs).10   

 The record shows that money-saving clean energy alternatives available on 

the market could lower the cost to supply peak-demand needs of FPL customers.11 

However, the requisite side-by-side cost comparison of the Project’s all-fossil12 

peaker-plants to such money-saving clean energy alternatives is absent from the 

record.13 Accordingly, the record lacks evidence necessary to support a 

                                          
10 See discussion and citations in Initial Brief of Appellant,  Part II A,  pp. 

24-26. 

11 See discussion and citations in Initial Brief of Appellant, Part II B, pp.    

27 -33. 

12 See Footnote 2 at 4. 

13 See discussion and citations in Initial Brief of Appellant,  Part II B, pp.  

27-37. 
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determination by the Commission that FPL’s project is a prudent investment (i.e., 

is the least cost alternative). 

 In awarding a rate increase for the Project, the Commission either implicitly 

determined that the Project is prudent under Section 366.06(1), or failed to make 

any determination of the Project’s prudence. If the former, the Commission 

violated Section 366.06(1), by determining the Project is a prudent investment 

without the evidence required to support that determination (i.e., without the 

requisite side-by-side cost comparison of the Project’s all-fossil14-peaker-plants to 

money-saving clean energy alternatives). If the latter, the Commission violated 

Section 366.06(1) by authorizing a rate increase for FPL’s Project without ever 

determining the Project is prudent. 

 Thus, shrouded in the Commission’s black-box approval of a contested 

settlement is that the Commission either made no determination of the Project’s 

prudence or made an unstated and unexplained implicit determination that the 

Project is prudent without the evidence statutorily required to support that 

determination. In either case, the Commission action under review is not 

sufficiently transparent to reveal, explain or allow judicial review or public 

understanding of whatever the Commission decided regarding whether the public 

should pay for the Project at all.   

                                          
14 See Footnote 2 at 4.  
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 This lack of transparency is a significant defect. Utility regulation creates a 

monopoly for regulated utilities and Section 366.06(1) protects captive customers 

from a rate increase to fund a utility investment that is not prudently incurred (i.e., 

least cost).  The Commission’s prudence oversight responsibilities under that 

section are especially important when, as here, the utility investment at issue is 

(probably very15) large and its prudence had not been evaluated by the Commission 

in a prior proceeding.16 In addition, the Commission’s application of Section 

366.06(1) in this case appears to disregard the opportunity presented to supply 

customer needs with clean energy that is money-saving17, legislatively-favored18, 

and publicly supported.19 

II. THE LACK OF TRANSPARENCY IN THE COMMISSION’S 

ACTION UNDERMINES GOVERNMENTAL ACCOUNTABILITY 

                                          

 15 See Footnote 4 at 6. 

 16 This case is the first time that the Commission has ever ruled on the 

Project. FPL first sought approval for the Project in 2013 in the Commission’s 

annual fast-track review of environmental compliance costs (which is also a 

prudence review). See Appellant’s Initial Brief, Footnote 3 and related text in 
Statement of Case, Part A, pp. 3-4.  See also, discussion of Citizens v. Graham, 

146 So. 3d 1143 (Fla. 2014), in Appellant’s Initial Brief, pp. 38 -39. 

 

 17 See discussion and citations in Appellant’s Initial Brief, Part II B, pp.      

27-33. 

 18 See discussion of Florida statutes favoring clean energy at R:21:4046-

4101 (Part III D, pp. 6-8) and the text of those statutes in InitialBriefApp[842-860].  

 19 See, Footnote 24 at p. 14 and related text.  The value of this opportunity is 

highlighted by the fact that solar is only one percent of FPL’s current energy mix. 

InitialBrief App[299]. 
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AND IMPEDES PUBLIC PARTICIPATION IN GOVERNMENTAL 

DECISION-MAKING.  

 The legal authority and factual basis for a government agency’s decisions 

must be transparent so that the agency may be held accountable for its actions. As 

stated by Supreme Court Justice Louis Brandeis: “Sunlight is said to be the best of 

disinfectants.”20 The Commission itself recognizes this value in its stated goal to 

provide “an open, accessible, and efficient regulatory process that is fair and 

unbiased”21  Florida’s Attorney General has made clear why transparency is at the 

core of Florida’s open system of Government: 

In our state, transparency is not up to the whim or grace of public officials. 

Instead, it is an enforceable right of the people. 

 

The benefits of open government are frequently acknowledged---

transparency promotes accountability, aids the search for truth, and 

fosters consistency and fairness in governmental decision making. 

Fortunately, though, Florida’s laws do not require that open government be 
justified by reference to these desirable consequences. We live in a state that 

values open government for its own sake, and for that we should all be 

thankful. 

 

                                          

 20 Open Government Partnership, The Open Government Partnership: 

National Action Plan for the United States, (Sept. 20, 2011),   

https://www.opengovpartnership.org/sites/default/files/US_National_Action_Plan_

Final.pdf (last accessed Aug. 2, 2017); See also, § 286.011, Fla. Stat. 

 21Florida Public Service Commission, Statement of Agency Organization & 

Operations, http://www.psc.state.fl.us/Files/PDF/Home/SAOO.pdf, (last accessed 

Aug. 2, 2017). 

https://www.opengovpartnership.org/sites/default/files/US_National_Action_Plan_Final.pdf
https://www.opengovpartnership.org/sites/default/files/US_National_Action_Plan_Final.pdf
http://www.psc.state.fl.us/Files/PDF/Home/SAOO.pdf
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Office of the Attorney General, Government-in-the-Sunshine Manual: A Reference 

For Compliance with Florida’s Public Records and Open Meetings Laws, xi 

(2017).22 

 When, as here, an agency decides a contested issue without supporting facts 

which demonstrate compliance with statutory requirements and without explaining 

its rationale for deciding that issue without those facts the resulting decision has 

the appearance of impropriety and questions are raised.  Such questioning leads 

directly to a weakening of the public’s faith in government institutions.  It also 

creates fertile ground for doubts and suspicions about undue influence of special 

interests or other “not-in-the-the-sunshine” practices.23    

 For example, the testimony at the public hearings conducted by the 

Commission around the state in this rate case show strong public support for clean 

energy, especially for money-saving clean energy.24 As described supra in Part IB, 

                                          
22Office of the Attorney General, Government-In-The-Sunshine-Manual, 

http://myfloridalegal.com/webfiles.nsf/WF/MNOS-

AKBS9L/$file/2017+Sunshine+Law+Manual.pdf (last accessed Aug. 2, 2017). 

 

 23Town of Palm Beach v. Gradison, 296 So. 2d 473, 477 (Fla. 1974); Wood 

v. Marston, 442 So. 2d 934 (Fla.1983) (each case addressing application of 

Florida’s Government in the Sunshine Law, § 286.011, Fla. Stat., to an agency 

headed by a collegial body). 

 24 The Commissioners heard public testimony at service hearings in nine 

cities throughout South Florida.  See R:3: 545-546 (Notice of Hearings); R: 4:662-

794, 5:795-838; 5:944-994, 6:995-1194, 7:1195-1327, 7:1359-1394, 8:1395-1595, 

9:1596-1796, 10:1797-1883 (Transcript of Public Testimony). 

http://myfloridalegal.com/webfiles.nsf/WF/MNOS-AKBS9L/$file/2017+Sunshine+Law+Manual.pdf
http://myfloridalegal.com/webfiles.nsf/WF/MNOS-AKBS9L/$file/2017+Sunshine+Law+Manual.pdf
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the record below shows that money-saving clean energy technologies could meet 

customers’ needs. Yet, inexplicably, the Commission approved a rate increase for 

FPL’s all-fossil25 Project with no meaningful comparison of clean energy 

alternatives. Unless corrected through this appeal, stakeholders may conclude that 

the Commission is “blindly” following FPL, without regard for how much lower 

customers rates could be had FPL pursued clean energy alternatives to deliver 

service that is in fact least cost.  

 The lack of transparency also impedes public participation.  The obscurity of 

the Commission’s decision as to the important and contested issue of prudence in 

this case could lead stakeholders to question whether it is worth raising or litigating 

a factual or legal issue when there is virtually no assurance that the Commission 

will even address the merits of the position the stakeholder presents.  An individual 

or business seeking to promote clean energy may decide that the agency charged 

with implementing such policies can, and will get away with, completely ignoring 

– regardless of merit – the fact and policy arguments that such individual or 

business raises.  Such outcomes discourage public participation in Commission 

proceedings.  Instead, the Commission should be in the business of encouraging 

                                          

 25 See Footnote 2 at 4. 

 



 

 16  

 

participation. When a variety of stakeholders participate in Commission 

proceedings the presentation of diverse interests improves the outcome.   

 Public participation is also impeded because the extent to which clean 

energy could reliably and affordably supply utility customers’ peak-demand needs 

was not, as legally required, examined in this case.  Were such an examination 

presented on this record, the League and its members would be far better informed 

about the role that clean energy can play in the mix of energy resources that 

Florida’s utilities use to supply customer needs.  With that understanding, the 

League could more readily achieve its goal to promote, through its educational 

materials and events, informed public participation in Commission proceedings.  

CONCLUSION 

For the foregoing reasons, and the reasons stated in Appellant’s Initial Brief, the 

Court should grant the relief requested in Appellant’s Initial Brief. 
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