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STATEMENT OF THE CASE 

A.  Introduction. 

 During the 2015-16 school year, school districts across Florida received 

conflicting guidance from the Department of Education on promotion of third 

graders under the good cause portfolio exception set forth in § 1008.25(6), Florida 

Statutes. The portfolio exception sets forth the criteria allowing a classroom 

teacher to objectively assess the promotion of third graders in the absence of any 

standardized test score. Petitioners brought equal protection and due process 

claims, alleging the Department encouraged school districts to ignore the portfolio 

exception. After two separate evidentiary hearings lasting a total of twelve (12) 

hours, a temporary removal and remand from federal court where Respondents 

sought adjudication of the claims in one venue, the trial court determined that 

partial injunctive relief was warranted and issued a detailed 51-page order 

containing detailed findings of fact and conclusions of law. 

 The trial court rejected each of the Respondents’ assertion that they enjoyed 

application of the home venue privilege that would splinter the case into six 

different trial court jurisdictions, finding that the Department, as a state agency, 

enjoyed home venue privilege and was an indispensable party to the action because 

of the constitutional requirement for a uniform education system. The trial court 
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also found Respondents had waived the home venue privilege by removing the 

case to federal court where they told a federal judge that a single proceeding was 

preferable to a series of multi-county severed proceedings. 

 Respondents challenged that ruling in the district court, who determined that 

the trial court erred in denying the motions to transfer venue. Sch. Bd. of Hernando 

County v. Rhea, 1D16-3914, 2017 WL 899897 (Fla. 1st DCA Mar. 7, 2017). 

SUMMARY OF THE ARGUMENT 

 The district court misapplied this Court’s decision in Bd. of County Com'rs 

of Madison County v. Grice, 438 So. 2d 392 (Fla. 1983). Strict adherence to the 

home venue privilege where multiple governmental defendants each assert the 

common law right is overcome by the compelling need to avoid multiplicity of 

actions. In the modern era of e-filing and trial courts allowing, as it did in this case, 

appearance by video or telephone, the home venue privilege is at its nadir, 

particularly where the common claims and issues of law predominate. 

 Leon County is often the venue for adjudication of actions involving a state 

agency defendant that will impact Floridians in multiple jurisdictions. Where other 

governmental defendants are joined in such actions, either as indispensable parties, 

or to avoid multiplicity of actions, strict adherence to the home venue privilege 

elevates a common law right from the horse and buggy era above common sense 
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and will lead to no less than six separate actions in three different district courts. 

Any benefits brought by application of the privilege will be lost exponentially by 

the waste of precious judicial and governmental resources.  

I. 
 

DISCRETIONARY JURISDICTION EXISTS BECAUSE THE 
DECISION BELOW CREATES AN EXPRESS AND DIRECT 
CONFLICT WITH FLORIDA CASE LAW REGARDING VENUE. 
 
A. Home venue privilege is not absolute 

 
This Court should exercise its discretionary jurisdiction to review the 

decision of the district court because it is expressly at odds with the policy reasons 

behind the home venue privilege, which the district court recognized only this 

Court can create exceptions to. Additionally, application of the home venue 

privilege in this case, whose origins stem from the common law era, is not justified 

in the modern era of e-filing and allowing counsel and witnesses to make 

appearances, as the trial court permitted in this case, by video and telephone. The 

district court’s strict adherence to the home venue privilege, which this Court has 

said is not absolute, turns the rationale behind the privilege on its head and allows 

the waste of precious judicial and governmental resources by requiring litigation in 

no less than six different jurisdictions across Florida. 
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In Smith v. Williams, 35 So. 2d 844 (Fla. 1948), this Court explained the 

policy animating the home venue privilege, recognizing that the policy promoted 

orderly, efficient, and economical government, particularly when state agencies are 

defendants because it allows for uniformity of interpretation of statutes and rules 

and “prevents conflicting judicial rulings in different jurisdictions….” Id. at 847. 

See also Florida Dept. of Children & Families v. Sun-Sentinel, Inc., 865 So. 2d 

1278, 1287 (Fla. 2004) (policy reasons animating the home venue privilege is to 

promote orderly, efficient, and economical government, and a uniformity of 

interpretation, and prevents conflicting judicial rulings in different jurisdictions).  

In a remarkably similar case the trial court found controlling, this Court held 

that the home venue privilege is not absolute and recognized exceptions in several 

circumstances, including the compelling need to avoid multiplicity of actions. In 

Bd. of County Com'rs of Madison County v. Grice, 438 So. 2d 392 (Fla. 1983), the 

Court determined that the home venue privilege is not furthered when the result 

would be the “severance of lawsuits that would normally be tried in a single 

proceeding.” Id. at 394. The Court was critical of the home venue privilege when 

separate proceedings would cause the increased use of public resources, stating: 

The benefit of money saved by state agencies and subdivisions by not 
having to defend against lawsuits filed outside their home counties 
must now be weighed against the increased costs incurred in the 
operation of the courts, costs which are paid in substantial part by all 
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taxpayers. Therefore, the objective of minimizing public expenditures 
in the operation of the courts is not furthered when the home venue 
privilege results in multiple lawsuits. 
 
We therefore hold, as did the district court, that the home venue 
privilege for government entities is not absolute. 
 

Id. at 394-95.  

Respondents convinced the district court that Grice was decided under a 

joint tortfeasor exception, but that was a secondary basis for the Court’s ruling. Id. 

at 395 (“We hold further that a trial court has discretion to dispense with the 

home venue privilege when a governmental body is sued as a joint tortfeasor.”) 

(emphasis added). The Court’s first holding was that the home venue privilege is 

not absolute when its application does not promote judicial economy, the 

minimization of expenditures from the public treasury and the desire to avoid the 

multiplicity of lawsuits.  

While the claims in Grice sounded in tort and involved joint tortfeasors, the 

Court’s rationale was not based on any argument that multiple governmental 

entities who are alleged to be joint tortfeasors presents a unique circumstance not 

present in other cases where multiple agencies are sued. This is evident by analysis 

of the three extraterritorial decisions relied on in Grice. In the three decisions cited 

in Grice on this point, not one mentions the term “tort” or “joint tortfeasor.”  
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For example, nothing in the decision of Lawless v. Vill. of Park Forest S., 

438 N.E.2d 1299, 1302 (Ill. App. Ct. 1982), suggests that the rationale for rejecting 

multi-defendant home venue privileges was based on a joint tortfeasor claim. 

Instead, the focus was on avoiding unnecessary litigation in multiple jurisdictions 

as opposed to the fact that the claim asserted causes of action sounding in tort. As 

the Illinois appellate court observed, “[m]odern transportation and means of 

communication no longer support the principles developed in the horse and buggy 

age.” Id. at 1302. 

Likewise, the second case relied on by Grice did not base its analysis on the 

uniqueness of claims involving joint tortfeasors, but on “the flexibility necessary to 

prevent a multiplicity of suits….” Hoffman v. Bos, 224 N.W.2d 107, 111 (Mich. 

Ct. App. 1974). 

The third decision cited in Grice is Peaceman v. Cades, 272 Pa. Super. 568, 

571, 416 A.2d 1042 (1979), but that case, too, was focused on “[t]he recognized 

policy behind this rule is to avoid multiplicity of suits.” Id. at 571. 

Here, the parents of children with common claims across the state of Florida 

will, no doubt, have no choice but to abandon pursuit of their claims because it will 

be impossible for their solo practitioner counsel to litigate in six different 

jurisdictions throughout the state of Florida. Assuming Petitioners could obtain 
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separate representation in each jurisdiction, the position urged by Respondents and 

accepted by the district court would create judicial chaos because, in this case, no 

less than six separate trial court jurisdictions and three district courts will be 

required to adjudicate claims that share identical issues of law. 

The district court misapplied Grice by refusing to recognize that avoiding 

multiplicity of actions and inconsistent rulings was the primary basis for the 

Court’s determination that the home venue privilege was not absolute. The School 

Boards offer no principled justification for insisting on such a rigid adherence of 

the home venue privilege other than it is their common law right. None of the 

policy reasons animating the home venue privilege are served by the desire of the 

School Boards to transfer venue to multiple jurisdictions, a fact that they 

recognized and indeed, argued below, when they removed the case to federal court.  

B. Indispensable parties 
 

The district court also erred in its conclusion that the Department and State 

Board of Education were not indispensable parties. In State, Dept. of Health & 

Rehab. Services v. State, 472 So. 2d 790 (Fla. 1st DCA 1985), the First District 

Court of Appeal held that a state agency was an indispensable party to an action 

alleging violation of equal protection, failure to join them subjected the action to 

dismissal. Id. at 792. In that case, the Department of Administration was statutorily 
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charged with responsibility for the establishment, coordination, review, and 

maintenance of a uniform classification plan for career service positions. An equal 

protection claim was brought challenging that classification plan. The First District 

concluded that the Department’s “presence as a party in the action is essential for a 

complete and efficient determination of the claim.” Id.  

This case involves the construction of several statutes that have statewide 

application as well as an administrative rule which the Department of Education is 

statutorily charged with implementing. The claims include both facial and as-

applied constitutional challenges. Adjudication of such claims directly affects the 

interests of the Department and State Board of Education.  

The Department and State Board of Education do not exist in a vacuum from 

the local school boards. Art. IX, § 2, Fla. Const. (“The state board of education 

shall be a body corporate and have such supervision of the system of free public 

education as is provided by law.”). The State Board of Education has the 

constitutional and statutory duty to supervise the education system, which includes 

individual school boards. See Sch. Bd. of Volusia Cnty. v. Academies of Excellence, 

974 So. 2d 1186, 1193 (Fla. 5th DCA 2008) (while school board shall operate, 

control and supervise all free public schools within their district, State Board of 

Education has supervision over the system of free public education). 
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They play an integral role in ensuring that Florida’s education system is a 

“cooperative function” between state and local authorities. See § 1000.03, Fla. Sat. 

By statute, the State Board of Education has the responsibility to “enforce 

compliance with law and state board rule by all school districts and public 

postsecondary educational institutions….” § 1001.03(8), Fla. Stat. Likewise, one of 

the duties of the State Board of Education is “to enforce systemwide education 

goals and policies.” See § 1001.02(2)(r), Fla. Stat.  

The nature of the claims at issue here cannot be adjudicated without the 

Department and State Board of Education. Leon County is often the venue for 

cases of statewide application and trial courts in the Second Judicial Circuit have 

substantial experience adjudicating such cases. Accordingly, the presence of the 

Department and the State Board of Education is essential and both entities are 

indispensable parties to the claims against the individual school boards. 

C. Waiver 

The School Board entities seek to invoke the home venue privilege 

offensively by splintering the case into six separate jurisdictions despite having 

expressly agreed to one judicial forum in Tallahassee when they removed the case 

to federal court. Petitioners contend that any home venue privilege belonging to the 

School Boards was waived when they voluntarily elected to remove the case to 
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federal court and expressly represented to a Tallahassee federal judge that one 

forum was desirable and appropriate for resolution of the case because it promoted 

judicial economy. Only after the case was remanded did the School Boards change 

their position and renew their efforts to sever the case into multiple jurisdictions.  

D. Section 47.021, Fla. Stat. 
 

The district court also ignored section 47.021, Florida Statutes, which 

provides that “[a]ctions against two or more defendants residing in different 

counties may be brought in any county in which any defendant resides.” See Levy 

County Sch. Bd. v. Bowdoin, 607 So. 2d 479, 481 (Fla. 1st DCA 1992) (when “a 

suit involves two defendants residing in different counties, one being a 

governmental entity, trial courts have the discretion to dispense with the home-

venue privilege, guided by considerations of justice, fairness, and convenience 

under the circumstances of the case.”). Applying § 47.021 is proper here because it 

constitutes a statutory waiver of any home venue privilege when two or more 

parties are governmental entities that otherwise enjoy the home venue privilege. 

CONCLUSION 

For all of the reasons set forth above, Appellants respectfully urge the Court 

to accept jurisdiction of this case. 
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