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PRELIMINARY STATEMENT 

 

 This amicus curiae brief is submitted by the Florida Defense Lawyers 

Association (FDLA) in support of Respondent R.J. Reynolds Tobacco Company 

(R.J. Reynolds).  

STATEMENT OF IDENTITY AND INTEREST 

 

 The FDLA is a statewide organization of defense attorneys formed in 1967, 

and it has over 1,000 members. The goal of the FDLA is to “support and work for 

the improvement of the adversary system of jurisprudence in our courts.” The FDLA 

maintains an active amicus curiae program in which members donate their time and 

skills to submit briefs in important cases pending in state and federal appellate courts 

which involve significant legal issues that impact the interests of the defense bar or 

the fair administration of justice. The FDLA has actively participated in amicus 

briefing in numerous appellate cases with statewide impact on tort and insurance 

issues.   

 An issue on appeal is whether the Fourth District Court of Appeal acted 

properly in reversing the trial court’s denial of R.J. Reynolds’ motion for remittitur, 

reversing the compensatory damages awards, and remanding the case for a new trial 

on damages. The Amicus Brief of the FJA appears to advocate that a District Court 

of Appeal should never overturn a jury award as excessive. Many FDLA members 

represent defendants and insurance companies in wrongful death cases, and other 
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personal injury cases. The FDLA is uniquely situated to provide this Court with input 

on the far-reaching impact on litigation and the insurance industry of failing to 

provide the necessary review of damage awards—the review required by the 

Legislature—in personal injury and wrongful death cases, particularly where the 

award is to the adult child of the decedent pursuant to the survivor statute, as it was 

here.    

SUMMARY OF ARGUMENT  

 As a threshold matter, the Court lacks the discretion to hear this case as there 

is no express and direct conflict of decisions between R.J. Reynolds Tobacco Co. v. 

Odom, 210 So. 3d 696 (Fla. 4th DCA 2016), and any decision of this Court or any 

District Court of Appeal in the state of Florida. Jurisdiction should therefore be 

discharged. 

 If the Court determines that it should review the case, it should affirm the 

decision of the Fourth District Court of Appeal. The Fourth District acted 

permissibly in reviewing the trial court’s denial of remittitur: It stated the correct 

standard, performed the necessary review by comparing the facts and circumstances 

to awards in similar cases—just as its sister courts have done, determined that the 

trial court abused its discretion, and remanded for remittitur or a new trial. The 

decision should be affirmed on this basis. 

 While the trial courts are charged with the initial determination of whether a 
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jury award is excessive, the Florida Legislature has charged all courts with ensuring 

that awards of damages be subject to close scrutiny to assure adequacy and not 

excessiveness. It has done so for the best interests of the citizens of this state. Those 

interests include more than any one person’s stake in a verdict for noneconomic 

damages. Indeed, they vest in each and every—whether individual or corporate— 

Floridian’s ability to procure insurance at a reasonable rate and to be free from an 

excessive verdict.   

ARGUMENT  

I. THIS COURT LACKS JURISDICTION OVER THIS CASE.  

This Court should discharge jurisdiction in this proceeding. As Respondent 

correctly explained in its merits brief, the Fourth District properly applied the abuse 

of discretion standard. Answer Br. of Respondent at 16-22. If the evidence at trial 

does not support the compensatory damages awarded by the jury, the trial judge 

abuses his discretion in failing to remit them. There was no misapplication of the 

law by the Fourth District, and therefore there is no basis for the Court to apply 

misapplication conflict to this case. 

The opinion also does not expressly and directly conflict with the decision of 

any other District Court of Appeal or this Court on the same question of law. See 

Answer Br. of Respondent at 13-31. This case, therefore, falls outside the Court’s 

discretionary review jurisdiction. See Art. V, § 3(b)(3), Fla. Const. The Court’s 
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continued jurisdiction over this case would serve a lesser purpose where there is no 

true direct and express conflict: it will encourage meritless jurisdictional briefs by 

parties simply upset with the result below and distract the Court from its 

constitutional role of harmonizing Florida law. Moreover, it will encourage parties 

to attempt to do what this Court has long eschewed—making the Supreme Court just 

one more layer of review in the litigation. 

The Florida Constitution’s limitations on this Court’s jurisdiction are an 

essential element of its separation of powers between the Court and the elected 

branches of government. See City of Dunedin v. Bense, 90 So. 2d 300, 302-03 (Fla. 

1956). The petitioner and its amicus accuse the Fourth District of legislating from 

the bench and placing a cap on damages. In. Br. of Petitioner at 39-41; Am. Amicus 

Br. of in Support of Petitioner at 11-12. That is not a basis for this Court’s 

jurisdiction. Art. V, § 3(b); Fla. Const.; Fla. R. App. P. 9.030(a)(2). For this reason, 

and for the reasons that Respondent has outlined in its jurisdictional and answer 

brief, the FDLA respectfully recommends that this Court discharge jurisdiction. 

II. IF IT DOES NOT DISCHARGE JURISDICTION, THIS COURT 

SHOULD AFFIRM THE FOURTH DISTRICT’S DECISION. 

A. Florida Courts are Required to Review the Amounts of Jury 

Awards to Determine if Such Amounts are Excessive in Light of the 

Facts and Circumstances.  

The constitutional right to trial by jury is not, and has never been, the right to 

have the jury operate free of meaningful judicial oversight. Rather, the jury’s role 
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has always been channeled and overseen by the Legislature and the courts of this 

state. The Legislature has mandated that, upon proper motion, “it shall be the 

responsibility of the court … to review the amount of [a monetary jury] award to 

determine if such amount is excessive … in light of the facts and circumstances 

which were presented to the trier of fact.” § 768.74(1), Fla. Stat. (emphasis added). 

When the Legislature uses the word “shall” in a statute, it is interpreted according to 

its normal usage and has a mandatory connotation. Neal v. Bryant, 149 So. 2d 529, 

532 (Fla. 1962); see also BLACK’S LAW DICTIONARY 1585 (10th ed. 2014) (“shall 

… 1. Has a duty to; more broadly, is required to …. This is the mandatory sense that 

drafters typically intend and that courts typically uphold.”) (original emphasis). One 

of the considerations the trial court shall make, and the appellate court should review 

for an abuse of discretion is “[w]hether the amount awarded is supported by the 

evidence and is such that it could be adduced in a logical manner by reasonable 

persons.” § 768.74(5)(e), Fla. Stat.  

There is no wiggle room, and the review must be done when requested. In 

accomplishing this task, both trial and appellate courts may consider the “philosophy 

and general trend of decisions in comparable cases.” R.J. Reynolds Tobacco Co. v. 

Webb, 93 So. 3d 331, 337 (Fla. 1st DCA 2012). Accord Pendarvis v. Pfeifer, 182 So. 

307, 313 (Fla. 1938); Aills v. Boemi, 41 So. 3d 1022, 1028 (Fla. 2d DCA 2010).  

In reviewing the trial court’s denial of remittitur, the Fourth District did 
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exactly what it had done before—and something its sister courts also regularly do 

when reviewing rulings on motions for remittitur—it noted facts in this case that it 

found relevant to the denials of remittitur motions. Odom, 210 So. 3d at 701. 

Specifically, it looked at facts that were of a similar nature where juries awarded 

non-economic damages to adult children of decedents in wrongful death cases when 

there was no surviving spouse. Id. at 696-701. Inherent to the Fourth District’s 

finding—due to its stated application of the abuse of discretion—was that the trial 

court had abused its discretion in not granting remittitur on the facts of the case 

where the unanimous guidance from every District Court of Appeal had been that 

an award of this magnitude (and even lesser magnitudes) was excessive. No District 

Court of Appeal has ever affirmed such a large award to an independent, adult child. 

A review of those appellate decisions in chronological order bears the Fourth 

District’s statement out. 

First, in National R.R. Passenger Corp. v. Ahmed, 653 So. 2d 1055 (Fla. 3d 

DCA 1995), the jury awarded $400,000.00 in non-economic damages under the 

wrongful death survivor statute to each of six adult children and one adult step-child 

ranging from 24 to more than 42 years old after their father died from injuries related 

to a train derailment, and the trial court denied remittitur. Id. at 1055-56. Each child 

testified about their personal relationship with their father, their interaction while 

growing up and in adulthood, the time they were able to spend with him during his 



 

 7 

 

29-day hospitalization, and their ability to cope after his death. In upholding what 

the Third District found to be “a generous award,” the Court noted that all but one 

of the children saw their father’s suffering prior to his death and all of them suffered 

greatly from the loss of their father. Ahmed, 653 So. 2d at 1059-60. 

Next, there was MLB Life Assurance Corp. v. Suarez, 768 So. 2d 1129 (Fla. 

3d DCA 2000). There, the jury awarded four adult children $1,000,000.00 each after 

their father was killed when his 23-foot pleasure boat collided with a ferryboat, and 

the trial court denied remittitur. Id. at 1131. There was no evidence at trial that the 

adult children were suffering from adjustment disorders or depression, and none of 

them witnessed their father suffer preceding his death. MLB Life, 768 So. 2d at 1137. 

Additionally, the Third District noted that none of the adult children were residing 

with or were financially dependent upon their father. Id. at 1136. The sole element 

of damages was grief and loss of instruction, and that element was undermined by 

evidence that all of their relationships with their father had deteriorated somewhat 

due to his relationship with his girlfriend. Id. The Third District therefore remanded 

for a new trial.  

The third case to address the question of remittitur related to adult children 

under the survivor statute was Webb, 93 So. 3d at 331. There, the jury awarded 

$8,000,000.00 in noneconomic damages to one adult daughter of a man who died 

from lung cancer, and the trial court denied the motion for remittitur. Id. at 336. The 
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First District noted that part of its task in reviewing an award for excessiveness is to 

“consider the philosophy and general trend of decisions in comparable cases.” Webb, 

93 So. 3d at 337. It noted that, at the time, only eight of 35 Engle cases examined 

awarded damages higher than $7,000,000.00. Id. Of those eight, three were to the 

smoker themselves and included economic awards. Id. In the others, the decedents 

died at a much younger age or were survived by a spouse, by spouse and child, or 

by two or more children. Id. In sum, the research failed to “uncover a single case in 

which an adult child received a wrongful death award of this magnitude that was 

affirmed on appeal.” Id. at 338. That research also included non-Engle progeny 

cases. While the evidence in Webb showed a very close personal and somewhat 

dependent relationship between Ms. Webb and her late father due to her deafness 

and his help in raising her severely disabled child, Ms. Webb “was not wholly 

dependent on this companionship, instruction and guidance,” and she was 54 years 

old when he died at the age of 78. Id. at 339. The First District therefore found an 

abuse of discretion and remanded for a new trial on damages. 

The Fourth District then looked at Philip Morris USA Inc. v. Putney, 199 So. 

3d 465 (Fla. 4th DCA 2016). There, the Fourth District held that the trial court 

abused its discretion in denying remittitur of compensatory damages, because the 

“award was excessive compared to similarly situated cases.” Id. at 468. The jury 

awarded $5,000,000.00 in loss of consortium noneconomic damages to each of the 



 

 9 

 

decedent’s adult children for the wrongful death of their mother. Putney, 199 So. 3d 

at 468. The Fourth District, as did the First District, stated that an award of 

noneconomic damages must “bear a reasonable relation to the philosophy and 

general trend of prior decisions in such cases.” Id. at 470. The Fourth District also 

limited its view to awards to adult children in wrongful death cases. The court, too, 

noted that none of the adult children testified that they lived with the decedent or 

relied on her for support, and the appellate decisions that have upheld large 

consortium awards in tobacco cases “involve much closer relationships between the 

parties and the decedents during the decedent’s illness.” Id. at 471. The Fourth 

District remanded. 

Contrary to the statements of the Florida Justice Association, the Fourth 

District did exactly what its sister courts do routinely in reviewing noneconomic 

damages to adult children under the wrongful death survivor statute: It compared 

apples to apples. It would seem that the Florida Justice Association would have the 

courts “compare apples and oranges[, or …] much worse to find that apples are 

oranges.” Costa Del Sol Ass’n, Inc. v. Dep’t of Bus. & Prof. Reg., 987 So. 2d 734, 

737 (Fla. 3d DCA 2008). While at some point those awards may creep up past what 

has presently been approved on appeal, awards to adult children should not be 

allowed to skyrocket exponentially, simply because plaintiff’s attorneys know how 

to ask for large numbers and juries seem more and more inclined to award them.  
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B. It is the Intention of the Legislature that Awards of Damages be 

Subject to Close Scrutiny by the Courts and that All Such Awards 

be Adequate and Not Excessive. 

 The Legislature intended a number of things in enacting the remittitur and 

additur statute, and they are not hard to discern due to their explicit provision. With 

regard to the trial courts, the Legislature intended that: 

It is the intent of the Legislature to vest the trial courts of this state with 

the discretionary authority to review the amounts of damages awarded 

by a trier of fact in light of a standard of excessiveness or inadequacy. 

The Legislature recognizes that the reasonable actions of a jury are a 

fundamental precept of American jurisprudence and that such actions 

should be disturbed or modified with caution and discretion. However, 

it is further recognized that a review by the courts in accordance with 

the standards set forth in this section provides an additional element of 

soundness and logic to our judicial system and is in the best interests of 

the citizens of this state.  

§ 768.74(6), Fla. Stat. (emphasis added).  

Prior to that statement, the Legislature also provided that “[i]t is the intention 

of the Legislature that awards of damages be subject to close scrutiny by the courts 

and that all such awards be adequate and not excessive.” § 768.74(3), Fla. Stat. 

(emphasis added). It did not delineate which courts were to ultimately provide the 

“close scrutiny” to ensure “adequate” and not “excessive” awards. “Where the 

legislature has included a specific provision in one part of a statute and omitted it in 

another part, [courts] must conclude that it knows how to say what it means, and its 

failure to do so is intentional.” Paragon Health Services, Inc. v. Central Palm Beach 

Community Mental Health Center, Inc., 859 So. 2d 1233, 1235 (Fla. 4th DCA 2003). 
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Therefore, it is up to all of the courts of this state, including the District Courts of 

Appeal, to make sure that damage awards are adequate and not excessive. That is 

exactly what the Fourth District did in this case, and it did so within the parameters 

with which it is charged by the Florida Constitution, the Legislature, and this Court’s 

jurisprudence. It followed the rule of law.   

The Legislature’s reasons for this check on juries’ awards of damages—in 

particular those that are excessive—cannot be understated. Unchecked, increased 

damage awards mean higher judgments, and in turn, higher insurance costs for the 

residents of Florida. They also provide the potential for increased bad faith claims 

lodged against insurance companies, which again increase the cost of insurance. It 

also increases the already high costs of litigation. Noneconomic damages are 

particularly susceptible to becoming essentially unfettered and lawless without 

judicial oversight. 

Through the remittitur statute and the rule of law, the Legislature has 

mandated and the Courts of Florida are required to strive for stability in the law when 

it comes to jury verdicts. Excessive verdicts are to be remitted and reigned in. That 

stability is beneficial to all of Florida. It allows defendants to properly evaluate their 

exposure and assess the risks of litigation. It makes businesses more likely to come 

to Florida, providing for a better economic environment for all. In turn, there will 

likely be a decrease in insurance rates and a decrease in corporate and individual 
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bankruptcies for litigants where runaway juries are the exception, rather than the 

norm in this state. It will promote certainty, which will prompt settlements and 

decrease litigation, and the costs thereof. That the Fourth District recognized its 

charge by the Legislature should be lauded, not wholesale condemned. 

CONCLUSION  

For the foregoing reasons, the Court should either discharge its jurisdiction or 

affirm the decision below. 

Respectfully submitted, 

/s/ Kansas R. Gooden 
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As Chair of FDLA Amicus Committee  

 

/s/ Elaine D. Walter 
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