
IN THE SUPREME COURT OF FLORIDA 

(Before a Referee) 

THE FLORIDA BAR, 

Complainant, 

v. 

CHRISTOPHER M. CHESTNUT, 

Respondent. 

Supreme Court Case 

No. SC17-307 

The Florida Bar File Nos. 

2017-00,114(4B), 2017-00,249(4D) & 

2017-00,306(4D) 

______________________________/ 

THE FLORIA BAR’S EMERGENCY MOTION TO QUASH 

RESPONDENT’S NOTICES AND SUBPOENAS FOR VIDEO 

DEPOSITIONS “DE BENE ESSE” 

The Florida Bar, by and through undersigned counsel, moves this Honorable 

Court, on an emergency basis, for an Order quashing Respondent’s Notices of 

Video Depositions “De Bene Esse” and accompanying subpoenas (copies attached 

as Exhibit A) purporting to schedule the video depositions of Jamie Agnew (8:30 

a.m.), Ramona Berry (9:00 a.m.), David S. Bills (10:00 a.m.), Judge James Brock 

(12:00 noon), Rian Erwin [sic] (2:30 p.m.), Gregory Levitt (3:00 p.m.), Cindy 

Doyal (3:15 p.m.), and Anthony Jordon (3:30 p.m.) unilaterally scheduled for July 

7, 2017, based on Respondent’s lack of compliance with Fla. R. Civ. P. 1.310, 

1.351, 1.410, and R. Regulating Fla. Bar 3-7.11(d) and states as follows: 
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1. Respondent wrongfully caused the disqualification of The Honorable 

Curtis Judson Neal on June 30, 2017 -- two weeks before the final hearing -- in 

order to create chaos, confusion, and delay.  

2. Thereafter, without any notice to the Bar and with no Referee 

assigned, on July 3, 2017, Respondent filed his Notices of Video Depositions De 

Bene Esse unilaterally setting the above-noted depositions for July 7, 2017.  

3. Respondent accompanied his Notices with subpoenas duces tecum 

purporting to be signed by Georgia clerks of court thus clothing his subpoenas with 

apparent legal imprimatur. 

4. However, Respondent’s notices and subpoenas are a fraud and a sham 

and part of his attempt to further disrupt these proceedings constituting nothing 

more than his continued attempts to oppress and harass the Bar and its witnesses.  

5. With no Referee assigned to this case given Judge Neal’s 

disqualification, the Bar has been forced to file this emergency motion in various 

Courts to prevent usurpation of this Court’s power to discipline attorneys while 

also attempting to protect the Bar’s witnesses from Respondent’s incessant 

attempts to tamper with and harass them.  

PROCEDURAL HISTORY 

6. Respondent’s previous untimely Notices of Depositions De Bene 

Esse, dated June 22, 2017, unilaterally setting depositions for July 5 and 6, 2017, 
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were quashed by Judge Neal via court order dated June 26, 2017 (copy attached as 

Exhibit B).  

7. Thereafter, Respondent’s motion to disqualify Judge Neal was granted 

on June 30, 2017.  

8. Simultaneous with Respondent’s Motion to Disqualify, Respondent 

also filed his Motion to Appoint Commissioners for Out of State Depositions (copy 

attached as Exhibit C).  

9. Respondent’s motion to appoint commissioners correctly identifies 

both the Florida case-law and statute that govern taking out of state witness 

depositions so he was/is clearly aware of the proper procedure for doing so.  

10. However, having squandered months of time for the taking of 

depositions, Respondent has been rushing, at the very last possible minute, to 

unilaterally schedule eleventh-hour discovery knowing full well that Bar Counsel 

is unavailable, the discovery cut-off date is July7, 2017, and that trial is scheduled 

for the week of July 18 – 21, 2017.  

11. The history of the parties’ communications regarding depositions, and 

Respondent’s dilatory conduct as reflected therein, formed the basis of the Bar’s 

earlier motion to quash and served as the reason for Judge Neal’s previous quashal. 

12. Undaunted and undeterred and driven by his relentless and very 

obvious desire to harass, oppress, delay, and cause confusion to both witnesses and 
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the Bar, Respondent has yet again filed notices and now subpoenas for video 

depositions “de bene esse.” 

13. On Monday, July 3, 2017, after the close of business as is his wont, 

Respondent sent an email to disqualified Judge Neal’s office purporting to have the 

disqualified Court accept his documents for filing.  

14. Despite having had months to take depositions, and Judge Neal’s 

quashal of Respondent’s latest attempt to circumvent the Rules, Respondent is yet 

again obstinately and unethically attempting to harass and oppress the Bar’s 

witnesses by causing illegal and fraudulent subpoenas to be served – subpoenas 

provided to the Bar for the very first time on July 3, 2017, for depositions 

unilaterally set on July 7, 2017. 

ARGUMENT 

15. It has long been recognized that a “[p]erson who is not party to 

pending lawsuit must be served with subpoena before being required to appear for 

deposition.” Anderson Inv. Co. Ltd v. Lynch, 540 So. 2d 832 (Fla. 4th DCA 1988). 

See also, Ward v. Gibson, 340 So. 2d 481 (Fla. 3d DCA 1976)(“[p]erson not party 

to cause could be required to attend taking of deposition, but separate service upon 

witness would be required; accordingly, if defendant were considered a witness, 

then he could not be required to attend taking of deposition until service of 

subpoena requiring his attendance was effectuated.”). 
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16. Pursuant to R. Regulating Fla. Bar 3-7.11(d), “[s]ubpoenas for 

witnesses’ attendance and production of documentary evidence before a referee 

must be issued by the referee and must be served either in the manner provided by 

law for the service of process or by an investigator employed by The Florida Bar.” 

17. Pursuant to R. Regulating Fla. Bar 3-7.6(f)(1), “[a] disciplinary 

proceeding is neither civil nor criminal but is a quasi-judicial administrative 

proceeding.  The Florida Rules of Civil Procedure apply except as otherwise 

provided in this rule.” 

18. This Court has long held that in Bar disciplinary cases, “the Florida 

Rules of Civil Procedure govern proceedings before a referee unless otherwise 

provided.” Fla. Bar v. Norkin, 183 So. 3d 1018, 1020 (Fla. 2015).  

19. Thus, when The Rules Regulating The Florida Bar prescribe a 

procedure, the Rules of Civil Procedure do not apply and may not be used to 

circumvent the disciplinary process. 

20. This means, specifically, that all subpoenas in disciplinary cases that 

are pending before a Referee must be signed by the Referee.  

21. However, in this case, despite the previous quashal and knowing the 

proper procedure for taking out of state depositions, Respondent waited until after 

Judge Neal’s disqualification, then somehow allegedly obtained purported 
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signatures from Georgia clerks of court, then served the Bar, and then served the 

Bar’s witnesses. 

22. Close examination of Respondent’s alleged subpoenas suggests that 

they may, in fact, be fraudulent in that they appear to be cut-and-paste fabrications.  

23. Among other irregularities, the signature blocks are suspicious in that 

they contain no attorney identifying information.  

24. Instead what appears is a scribbled and illegible signature, a date, and 

a purported printed name. 

25. But there is no attorney number, address, phone number, etc.  

26. Additionally, the purported Georgia clerk of court signature is equally 

lacking in identifying information – no court is identified, no clerk number, 

nothing. 

27. It should be also be noted that just before the signature block, 

Respondent states “I CERTIFY THAT THE SUBPOENA IS ISSUED IN 

COMPLIANCE WITH RULE 45(C)(1), AND THAT NOTICE AS REQUIRED 

BY 45(B)(1) HAS BEEN GIVEN TO ALL PARTIES.”   

28. However, this language appears to refer to the Federal Rules of Civil 

Procedure and the applicability of such rules to the instant proceeding is not 

evident.  
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29. One possible explanation for these discrepancies is that perhaps 

documents have cut-and-pasted together to create the finished product. 

30. A true and accurate example of an actual Georgia disciplinary 

subpoena obtained from the State Bar of Georgia including the genuine signature 

of one of the same clerks who allegedly signed Respondent’s subpoena is attached 

as Exhibit D. 

31. The differences between the actual subpoena and Respondent’s 

purported subpoena are both striking and patently obvious.  

32. Given the awesome responsibility and power of invoking a court’s 

authority for the issuance of subpoenas, it is hard to believe that any actual Georgia 

clerk of court would have signed Respondent’s such obviously flawed paperwork -

- a Florida disciplinary subpoena at the top of the page followed by, on the same 

page, what purports to be a Georgia state court pleading citing to federal rules of 

civil procedure without any identifying information whatsoever.  

33. The Bar is currently investigating the veracity of Respondent’s 

subpoenas and the alleged clerk’s signatures and hopes to have additional 

information on this topic soon.  

34. However, in the meantime, the Bar still requires this Court’s swift 

action to protect witnesses and prevent their continued harassment.  
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35. Even if it could be fairly said that the Rules of Civil Procedure apply 

to the issuance of subpoenas in Bar disciplinary case, which it does not, 

Respondent has also willfully disregarded those rules and has proceeded 

fraudulently in contravention of those rules.  

36. It is well-settled law that historically, “the first step taken by a Florida 

litigant needing testimony of a witness . . .[out-of-state] is to secure the 

appointment of a commissioner by the Florida court.” Travelers Indem. Co. v. Hill, 

388 So. 2d 648, 650 (Fla. 5th DCA 1980). See also, Abaddon, Inc. v. Schindler, 

826 So. 2d 436 (Fla. 4th DCA 2002)(“[b]ecause appointing a commissioner is a 

necessary preliminary step to noticing an out-of-state deposition, a motion to 

appoint a commissioner to take those out-of-state depositions is a necessary 

prerequisite”); Freedom Newspapers, Inc. v. Egly, 507 So. 2d 1180 (Fla. 2d DCA 

1987)(“Under uniform foreign depositions law, whenever litigant in one state 

desires to depose a witness residing in another state, he must first secure 

appointment of commissioner by court where litigation originates, then apply to 

court having personal jurisdiction over witness for process necessary to secure 

attendance of witness”); Greenlight Fin. Serv., Inc. v. Union Am. Mortg., Inc., 971 

So. 2d 983 (Fla. 3d DCA 2008)(“[u]nder the Uniform Foreign Depositions Law 

(UFDL), whenever a litigant desires to depose a witness residing in another state, 

that litigant must first secure the appointment of a commissioner from the court 
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where the litigation originates; the foreign litigant may then apply to the court 

having personal jurisdiction over the witness for the process necessary to secure 

the attendance of the witness”). 

37. Thus, despite filing an ostensibly proper motion to appoint 

commissioners, Respondent then disregarded his own motion and seemingly 

caused his “subpoenas” to be signed by what purport to be Georgia clerks of court. 

38. Even if it could be said that Georgia law applies to the issuance of 

subpoenas in this case, which it does not, Respondent was willfully ignored those 

requirements as well.  

39. Specifically, Georgia Code § 24-13-112 Requirements for Issuance of 

Foreign Subpoenas; Application states  

(a) To request issuance of a subpoena under this Code 

section, a party shall submit a foreign subpoena to the 

clerk of superior court of the county in which the person 

receiving the subpoena resides. A request for the issuance 

of a subpoena under this Code section shall not constitute 

an appearance in the courts of this state. 

(b) When a party submits a foreign subpoena to a clerk of 

superior court in this state, the clerk shall promptly issue 

and provide to the requestor a subpoena for service upon 

the person to which the foreign subpoena is directed. 

40. In addition, Georgia Code § 24-13-111 defines “foreign subpoena,” 

referenced in parts (a) and (b), above as “a subpoena issued under the authority of 

a court of record of a foreign jurisdiction.” 
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41. However, in this case no Florida court has issued any subpoenas in 

this case because Respondent never submitted such subpoenas to the Referee but 

instead chose to fraudulently proceed with his scheme to defraud once the Referee 

was disqualified.  

42. Respondent’s conduct, in procuring and serving his subpoenas, 

directly contravenes both Florida and Georgia law and was calculated to fool and 

intimidate the alleged deponents into believing that his subpoenas are legal or 

otherwise valid.  

43. Additionally, pursuant to Fla. R. Civ. P. 1.351, a subpoena duces 

tecum (no deposition) to a third party requires notice and a 10-day period to object 

before the subpoena can even be signed.   

44. Moreover, Fla. R. Civ. P. 1.410(e)(1) provides for a 10-day period for 

objection after service if the subpoena duces tecum is part of a deposition. 

45. Thus, despite no notice whatsoever and then service of the alleged 

subpoenas, Respondent must allow a minimum of 10-days for objections to be 

filed and then resolved by the Court before the examinations can proceed.   

46. Indeed, Attorney David. S. Bills, one of the alleged deponents, has 

already written to respondent to object (copy attached as Exhibit E).  
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47. Respondent has had several months to coordinate any desired 

depositions; but instead, in his usual pattern, has waited until the very last minute, 

despite the Bar’s numerous offers of assistance.   

48. It is now, literally, the eleventh hour, with the discovery cut-off set for 

July 7, 2017, which, of course, explains Respondent’s last-minute feigned urgency. 

49. As he has done numerous times in the past, Respondent appears either 

unwilling or unable to follow the long-established rules regarding discovery.   

50. It is obvious that the actual reason for Respondent’s behavior is that 

he is attempting, yet again, to oppress and harass both The Florida Bar and the 

above individuals by continuing to cause unnecessary chaos, confusion, and delay 

in these proceedings. 

51. Furthermore, Respondent’s conduct in procuring and serving his non-

compliant subpoenas, in addition to violating all of the Rules, statutes, and case-

law cited above, also clearly violates even Georgia Rules of Professional Conduct. 

See Alegria v. Howard, No. 10-CV-10597-1, Superior Court for Dekalb County, J. 

Johnson, (Georgia Jan. 20, 2012)(defendants should “have been aware of and 

followed” both Advisory Opinion 40 and the mandatory notice governing 

depositions and subpoenas already in the rules. . . [and] [b]y failing to give notice, 

the defendants “willfully abused the discovery process and committed fraud upon 

the Court, Clerk, and counsel. . . .”). 
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52. Thus Respondent’s clearly fraudulent conduct now also appears to 

constitute criminal fraudulent behavior.  

WHEREFORE, The Florida Bar respectfully requests that this Honorable 

Court enter its Order Quashing Respondent’s purported Notices and Subpoenas of 

Video Depositions “De Bene Esse” for the video depositions of the above-listed 

individuals. 

Respectfully submitted, 

 

Carlos Alberto Leon, Bar Counsel 

The Florida Bar 

651 East Jefferson Street 

Tallahassee, Florida 32399-2300 

(850) 561-5845 

Florida Bar No. 98027 

cleon@flabar.org 

 

CERTIFICATE OF SERVICE 

I certify that this document has been E-filed with The Honorable John A. 

Tomasino, Clerk of the Supreme Court of Florida, with copies provided to The 

Honorable Don F. Briggs, Chief Judge Fifth Judicial Circuit, via his Judicial 

Assistant, Andrea Coluccio, Christopher M. Chestnut, 

chris.chestnut@chestnutfirm.com, Joseph Arnold Corsmeier, jcorsmeier@jac-

law.com, and to Adria E. Quintela, Staff Counsel, aquintel@flabar.org, on this 6 

day of July, 2017. 

 

 
Carlos Alberto Leon, Bar Counsel 

mailto:chris.chestnut@chestnutfirm.com
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