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I. The Amendment Creates a New Statutory Paradigm, Including a 
Locally Improvable Floor. 
 

 The one and only issue in this case is the intent of the voters in passing the 

Minimum Wage Amendment. Art. X, § 24, Fla. Const.  Application of normal 

rules of statutory construction to the Amendment’s text reveals a new minimum 

wage paradigm creating a wage floor but not a ceiling for the State of Florida.   

Respondents’ arguments really boil down to just one: the Minimum Wage 

Amendment raised the floor but left the ceiling in place because it did not 

explicitly repeal the Preemption Statute (§ 218.077, Fla. Stat.), or reference the 

Legislature’s preemption authority.  This Court, however, invalidated various 

previously enacted statutes and rules in Fla. Hosp. Waterman, Inc. v. Buster, 984 

So. 2d 478, 485-86 (Fla. 2008), and Edwards v. Thomas, 229 So. 3d 277, 282 (Fla. 

2017), even though Amendment 7 did not explicitly repeal or even mention those 

previous statutes and rules in the title, ballot summary, or text. That was because 

the self-implementing Amendment 7 created a new paradigm inconsistent with the 

old rules. 

The Amendment here was also explicitly self-implementing, meaning that it 

created a new constitutional statute; a complete, prefabricated, turn-key minimum 

wage scheme that did not require any legislative action in order to insert it directly 

into the law of the State of Florida.  Buster, 984 So. 2d at 485-86 (“th[e] 

amendment [] is self-executing and its terms enforceable as of the date of its 
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passage”).  Its status on day-one was as if the Legislature had enacted it as their 

statute themselves: “because in the absence of such presumption the legislature 

would have the power to nullify the will of the people expressed in their 

constitution, the most sacrosanct of all expressions of the people.”  Id. at 486 

(quoting Gray v. Bryant, 125 So. 2d 846, 851 (Fla. 1960)).  That’s one of the 

reasons to make it self-implementing: “we knew from the outset that attempts 

would be made to whittle away at [the] Amendment[]’s broad scope.” Edwards, 

229 So. 3d at 282.  

Here, the new statutory scheme that the self-implementing Amendment 

created explicitly stated that it did not prohibit more generous minimum wage 

laws.  Art. X, § 24(f), Fla. Const.  This later enacted minimum wage statutory 

scheme is inconsistent with the earlier enacted scheme that did preempt local wage 

laws, so the earlier enacted legislation is abrogated by operation of law.  Edwards, 

229 So. 3d at 286 (Fla. 2017) (“The Florida Supreme Court has recognized that 

this popularly adopted amendment affects, or even abrogates, [the previously 

enacted] statutes…”) (citations omitted).  

Even if this was the only constitutional text supporting the validity of the 

City’s minimum wage ordinance, your precedent would compel a decision in the 

City’s favor. But, the entire constitutional text creates a harmonious whole that 

compels the same result. We address here the constitutional text in the order it 
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appears and address Respondents’ arguments in that order as well. 

A. The Dueling Policies of the Amendment and the Preemption 
Statute Evidence The New Paradigm. 

 
 We pointed first to the different policy statements animating the Amendment 

and the Preemption Statute because they appear first in the Amendment’s text.  A 

new policy has significance: “th[e] Amendment [] heralds a change in the public 

policy of this state…” Id. at 494.  Respondents do not disagree that the policy 

statements animating the Preemption Statute (prioritizing “business stability”) and 

the Amendment in subsection (a) (prioritizing wage sufficiency) embody different 

philosophies. Instead, they argue that this Court should ignore them, because they 

“lack[] any legal effect.” See State’s Answer Brief, p. 32.  They cite authority that 

they contend stands for the proposition that this Court cannot consider this contrast 

as one part of its textual analysis.  Gray, 125 So. 2d at 851; Holmes, 919 So. 2d at 

405; Advisory Op. to Att’y Gen. re: Voluntary Universal Pre-Kindergarten Educ., 

824 So. 2d 161, 166 n.2 (Fla. 2002); Advisory Op. to Att’y Gen. re: Protect People 

from the Health Hazards of Second-Hand Smoke, 814 So. 2d 415, 422 n.8 (Fla. 

2002). Not one of these cases, however, purports to stand for that proposition, or 

even addresses the issue at all.  

Contrary policy statements are, of course, not dispositive. But the suggestion 

that they are irrelevant is not supported by precedent. To the contrary, courts do 

rely on statutory policy as one piece of the analysis of intent. See, e.g., Buster, 984 
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So. 2d at 494; Blackburn v. State, 589 So. 2d 431, 436 (Fla. 1st DCA 1991)(“The 

statement of intent and policy in section 112.311(4) makes it clear….”). This Court 

can and should do the same when the Amendment’s new and contrary policy 

statement is the polar opposite of the one adopted by the Legislature in the 

Preemption Statute.  

B.  The Amendment’s Self-Implementation Clause Means that the    
Amendment Created a Minimum Wage Paradigm for the State of 
Florida. 

 
In our Initial Brief, the City cited authority establishing that the 

Amendment’s Self-Implementation Clause had dispositive significance in that a 

self-implementing Amendment sets forth a turnkey statutory scheme that the 

Legislature could improve upon with more generous rules but cannot pass more 

restrictive implementing legislation and it cannot maintain more restrictive rules in 

already enacted legislation.  As this Court stated: 

[T]he [self-implementing] provision lays down a sufficient rule by 
means of which the right or purpose which it gives or is intended to 
accomplish may be determined, enjoyed, or protected without the aid 
of legislative enactment.  If the provision lays down a sufficient rule, 
it speaks for the entire people … [but] … the right granted by the 
provision may be supplemented by legislation, further protecting the 
right or making it available....  
 

Buster, 984 So. 2d at 485 (Fla. 2008) (citations omitted).  Thus, as we argued more 

fully in our Initial Brief, pp. 23-26, the Amendment took on the equivalent status 

of a statute passed by the Legislature.  Due to that provision’s constitutional status, 
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if the Legislature chose to pass implementing legislation, it was required to include 

all the Amendment’s provisions and any additional provisions could increase the 

rights provided but not restrict them.  Id.  Thus, the failure to include the 

Amendment’s Anti-Preemption Clause in its implementing legislation (§ 448.110, 

Fla. Stat.) (which would have clearly invalidated the earlier enacted Preemption 

Statute) was improper.  And what the Legislature could not affirmatively do in its 

implementing legislation, it similarly could not continue to maintain in the form of 

the earlier and more restrictive Preemption Statute.  Thus, the Preemption Statute 

and the Implementing Legislation are invalid where they purport to continue a 

statutory scheme of preemption. 

 The City did not argue, as the Attorney General maintains in her Answer 

Brief, that the self-implementing Amendment results in preemption of the entire 

field of the minimum wage.  Field preemption is, in fact, the opposite of what the 

City argued. Field preemption means that the provision legislates so completely 

that further legislation by anyone (whether increasing rights or restricting them) is 

precluded. State v. Harden, 938 So. 2d 480, 486 (Fla. 2006). To the contrary, the 

self-implementing Amendment sets forth the right to a (lower case) minimum 

wage, sets forth the complete statutory scheme under which it can be enjoyed, and 

restricts the ability of the Legislature to maintain a more restrictive paradigm than 

the one set forth in the Amendment. And while the Legislature’s ability to impose 
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restrictions disclaimed by the Amendment’s text (like preemption) is curtailed, its 

authority to supplement the Amendment with more generous terms is preserved. 

Buster, 984 So. 2d at 485. 

C. The Amendment’s Consecutively Following Provision 
Enumerating How the Legislature may Provide for the Minimum 
Wage Also Precludes Doing it Another Way. 

 
Bush v. Holmes, 919 So. 2d 392 (Fla. 2016), is also controlling, but the 

Attorney General would have you ignore it.  We cited this Court’s holdings that the 

Legislature had impermissibly failed to include some of the controlling 

constitutional text’s language in its legislation (as here); that it impermissibly 

urged an interpretation that did not read all of the sentences in the constitutional 

text together to create a harmonious whole (as here); and that the enumeration of 

legislative prerogative in a particular arena necessarily excludes any other that is 

inconsistent (as here).  Id. at 406-407.  

Respondents ignored the first two of the Court’s holdings altogether and 

chose to address only the third. See State’s Answer Brief, p. 29-30.1 To do so, the 

                                                 
1 Both Respondents also brazenly ignore Respondent FRF’s prior admission in this 
Court that the City is correct:  
 

Notably, the minimum wage amendment specifically prohibits the 
Florida Legislature from doing anything other than reducing the tip 
credit [to raise the minimum wage]. Minimum Wage Amendment, § 
(f).  

 
See Brief of Florida Retail Federation, et al., 2004 FL S. Ct. Briefs LEXIS 39, n.5 
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State cited decisions of this Court, none less than half a century old, interpreting 

provisions of outdated versions of the Florida constitution.  Id.  Those cases held 

that the principle of construction, “expressio unius est exclusio alterius,” or “the 

expression of one thing implies the exclusion of another,” did not apply in those 

settings.  For example, it did not stop the Legislature from enacting additional rules 

regulating election to municipal office to supplement a (now defunct) 

constitutional provision prohibiting various criminals from holding office.  Nichols 

v. State ex rel. Bolon, 177 So. 2d 467, 469 (Fla. 1965); State ex rel. Moodie v. 

Bryan, 39 So. 929, 956 (Fla. 1905).  It also did not prohibit additional regulation of 

married women’s property even though a (now defunct) provision provided that 

creditors could sue a married woman to recover funds used to buy her separately 

held property.  Taylor v. Dorsey, 19 So. 2d 876, 881 (Fla. 1944).  

To the extent that these decisions have any relevance today, they are 

inapplicable here.  There, none of the previous constitutional provisions evidenced 

any intent to create a turnkey self-implementing scheme, and the Legislature 

supplemented these provisions in a way that was not contrary to their purpose.  

Paradoxically, the Minimum Wage Amendment specified the minimum 

wage paradigm that Florida would follow throughout subsection (f), and the 

legislature did the opposite when it failed to implement all of the Amendment’s 
                                                                                                                                                             
(June 18, 2004) (emphasis added). 
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terms or to repeal the Preemption Statute.  In that way, this case is more analogous 

to Holmes than to any of the stale authority cited by the State. 

 Here, the Minimum Wage Amendment enumerated a specific list of actions 

that the legislature may take in furtherance of the Amendment’s new policy of 

ensuring wage sufficiency for workers.  Specifically, these include “establish[ing] 

additional remedies or fines for violations of this amendment, rais[ing] the 

applicable Minimum Wage rate, reduc[ing] the tip credit, or extending coverage of 

the Minimum Wage to employers or employees not covered by this amendment.”  

Art. X, § 24(f), Fla. Const.  Therefore, “[e]ven though the Constitution does not in 

terms prohibit the doing of a thing in another manner, the fact that it has prescribed 

the manner in which the thing shall be done is itself a prohibition against a 

different manner of doing it.” Holmes, 919 So. 2d at 407.  

Preempting local minimum wages is not only “a different manner of doing 

it,” than the enumerated way that it “shall be done,” id., but is the polar opposite of 

the way expressed in the Amendment, and so the Preemption Statute must fail. 

D. The Amendment’s Anti-Preemption Clause Authorizes More 
Generous Laws by “Other Public Bodies.” 

 
  Respondents, in their Answer Briefs, continue to rely upon their flawed 

central argument in this case: that the words “[t]his Amendment” “shall not be 

construed to preempt” local minimum wage laws is irrelevant to the question as to 

whether the Legislature can still preempt them.  Art. X, § 24(f), Fla. Const.  The 
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simple fact that they cannot escape, however, is that under the unique 

circumstances of this case, the text of this self-implementing Amendment creates a 

different statutory scheme for the State of Florida than the previously enacted 

legislative preemption.  The people wrote “[t]his Amendment” as a self-contained 

piece of legislation that needed no legislative action in order to interpret its intent 

or implement its policies.  Id.  “This Amendment” itself states the minimum wage 

law for the State of Florida, and that law allows local minimum wages.  Id.  If 

“[t]his [self-implementing] Amendment” allows local minimum wage regulation, 

then it is allowed. Id.  This is the only reading that is harmonious with the text of 

the entire Amendment or that makes any logical sense. 

  The Attorney General argues that the intent of Anti-Preemption Clause’s 

language should be read to preserve some future potential authority of local 

governments to enact local wage regulations if the Legislature ever affirmatively 

acts to allow it again, but that interpretation is not supported by logic, the text, or 

by precedent.  If the people intended to preserve such a future contingent authority, 

they could have easily said so explicitly in the Amendment.  It could have said 

something as simple as “[t]his Amendment… shall not be construed … to limit the 

authority of … any other public body … to adopt any other law… as allowed by 

law.”  The voters, however, did not enact that text.  They provided the statutory 

language that would become the self-contained minimum wage paradigm for 
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Florida, and they provided that this self-implemented legislation recognized the 

“authority” of “any” public body to enact “any” other wage regulation that 

provided additional benefits to workers.  This Court in Edwards (recent authority 

of this Court that both Respondents inexplicably, and tellingly, ignored) rejected 

the tortured approach urged by Respondents here, holding:  

Rather than limiting its application, the use of “any” repeatedly 
throughout the language of Amendment 7 yet again indicates its 
broadly designed and intended nature.  There is no mention in the 
provision of its applicability only to “any internal” committee or to 
“any statutorily-mandated” committee, and this Court will not read 
that language into Amendment 7.  

 
Edwards, 229 So. 3d at 289.  Respondents urge this Court to insert limiting 

language created out of thin air, but your precedent and logic rejects that invitation:  

“it could not have been the intent of the Florida voters to enact [the] Amendment [] 

with such broadly-worded language, while simultaneously extremely limiting its 

scope and application.”  Id. at 285. 

E. Incorporation of the FLSA Also Evidences the Voters’ Intent to 
Allow More Generous Local Regulations. 

 
 This Court has directed that lower courts should look directly to any statute 

referenced and incorporated into an amendment in order to ascertain the intent of 

the amendment.  Benjamin v. Tandem Healthcare, Inc., 998 So. 2d 566, 570-71 

(Fla. 2008).  FLSA contains an explicit policy of non-preemption, 29 U.S.C.A. § 

218(a), that the Amendment adopts as the rule for the State of Florida. The 
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Attorney General asks the Court to ignore the incorporation of the FLSA because 

the FLSA does not require states to allow local laws.  She relies upon Ky. Rest. 

Ass’n v. Louisville/Jefferson Cty. Metro. Gov’t, 501 S.W.3d 425, 430–31 (Ky. 

2016), which stated that Congress intended “to preclude federal preemption of” 

higher minimum wages, not to preclude “state preemption, which is squarely a 

matter of state law.”  That’s true, but it is irrelevant here.  The local government in 

Kentucky argued that FLSA independently preempted state preemption of local 

wage laws.  We do not argue that it does that here.  Moreover, the Kentucky state 

minimum wage statute expressly did not adopt FLSA’s terms for the state. Id. at 

429 (quoting KRS § 337.275)(emphasis added): 

If the state minimum hourly wage is increased to the federal minimum 
hourly wage, it shall include only the federal minimum hourly rate 
prescribed in 29 U.S.C. sec. 206(a)(1) and shall not include other 
wage rates or conditions, exclusions, or exceptions to the federal 
minimum hourly wage rate. In addition, the increase to the federal 
minimum hourly wage rate does not extend or modify the scope or 
coverage of the minimum wage rate required under this chapter.  
 

 Here, the federal government adopted a rule of non-preemption in the FLSA 

for the federal government, and Florida’s broad incorporation of FLSA and the 

cases construing it means that the State of Florida has adopted that policy of non-

preemption for itself. 

II. The Text Controls This Court’s Analysis, Not the Ballot Title and 
Summary. 
 
Despite that the Anti-Preemption Clause, FLSA Incorporation Clause, and 
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the Self-Implementation Clause appeared on every petition and at every polling 

place,2 and despite the Attorney General’s frank admission in the Circuit Court 

that “there is no disagreement that if the text provides for some different outcome 

than the ballot summary, the text controls,”3 the Attorney General asserts that the 

text should be ignored because preemption is not addressed in the brief summary. 

The Court has already addressed the ballot summary and approved it, so that issue 

was decided. Moreover, many of the Amendment’s salient terms, including the 

FLSA Incorporation Clause and the Self-Implantation Clause, similarly did not 

appear in the brief summary.   

The Court must look directly to the text of the Amendment and the policies 

that it embodies, and if the title and summary do not clearly communicate those 

policies, the text is what controls.  Buster, 984 So. 2d at 486 (“The amendment’s 

language makes evident that it was intended to effect an immediate change in the 

law governing access to medical records without the need for legislative action.”). 

Respondents argue that the Anti-Preemption Clause, FLSA Incorporation 

Clause, and the Self-Implementation Clause should be ignored because those parts 

                                                 
2 The full text of the Amendment appeared on every one of the hundreds of 
thousands of petitions signed by individual voters used for the purpose of placing 
the proposition on the ballot and the full text of the Amendment was available to 
every voter on the day of voting, conspicuously posted upon the walls of each 
polling location.  City of Miami Beach’s Motion for Summary Judgment and 
Accompanying Memorandum of Law, at 16-17.  (R. 35-36).   
3 Hrg. Tr. 32:23-33-1 (R. 419-20). 



13 
 

(of the almost 800 word text) were not included in the brief summary appearing on 

the ballot.  As this Court has repeatedly held, “[t]he ballot summary need not, and 

does not, reflect every component of the program,” Advisory Op. to the AG re: 

Protect People, Especially Youth, From Addiction, Disease, and Other Health 

Hazards of Using Tobacco, 926 So. 2d 1186, 1194 (Fla. 2006), and “[t]he title and 

summary must be accurate and informative, but they ‘need not explain every detail 

or ramification of the proposed amendment.’”  Advisory Op. to the AG re: 

Prohibiting Pub. Funding of Political Candidates’ Campaigns, 693 So. 2d 972, 

975 (Fla.1997).  Only the “chief purpose” must appear there.  Id. at 976.  This 

Court held that the chief purpose was to create a minimum wage that kept up with 

inflation and that is what the summary disclosed.  

Finally, the Amendment’s proponent told this Court exactly the same thing 

as the City argues and the text supports.  As the State admits in its Answer brief, 

“the sponsor told the Supreme Court that it had but ‘one unified purpose of 

creating a state minimum wage,’ with each section of the amendment contributing 

to a ‘functionally unified plan to create a state minimum wage.’”  See State’s 

Answer Brief (quoting Corr. Initial Br. of Sponsor Floridians for All PAC, In re 

Advisory Op. to Att’y Gen. re Fla. Minimum Wage Amendment, No. SC04-943, 

2004 WL 7081309, at *5, **12–14 (Fla. June 18, 2004). 

The “functionally unified plan” includes a policy of non-preemption and the 
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lower courts erred by ignoring that plan. Id. 

CONCLUSION 

In 2003, the State of Florida, through its Legislature, adopted the minimum 

wage paradigm set forth in § 218.077, Fla. Stat., preempting local wage regulation.  

In 2004, the State of Florida, through its People, adopted a new minimum wage 

paradigm in the Minimum Wage Amendment that explicitly provided that it was 

self-implementing, it limited authority to nullify its terms, it incorporated the 

federal policy of non-preemption, and that it did not preempt local wage 

regulation.  Applying normal rules of statutory construction to the new paradigm 

allows the City to enact its ordinance, and it should be validated by this Court.   
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