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STATEMENT OF THE CASE AND FACTS

Respondents expressly incorporate and adopt the Statement of the Case and

Facts set forth by the State of Florida in its Answer Brief. (State of Florida Answer

Brief, pp. 3-12).
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SUMMARY OF THE ARGUMENT

Respondents expressly incorporate and adopt the Summary of the Argument

set forth by the State of Florida in its Answer Brief. (State of Florida Answer Brief,

pp. 12-16). The facts of this case are more straightforward than the Petitioner’s

briefings suggest. Simply stated, the 2004 Minimum Wage Constitutional

Amendment (the “Amendment”) can be harmonized and reconciled with Florida

Statute § 218.077 in a way that gives full effect to both. The Court need only read

the express language of the laws and consider the settled principle that “[a]ll

reasonable doubts about [a] statute’s validity must be resolved in favor of

constitutionality.” Fla. Dep’t of Revenue v. Am. Bus. USA Corp., 191 So.3d 906,

911 (Fla. 2016).

Where, as here, a constitutional provision makes no express mention of

repealing an existing statute, this Court has held that repeal by implication can only

occur when the contradiction between the statute and the Constitution is “obvious or

necessary.” In re Advisory Opinion to the Governor, 132 So.2d 163, 169 (Fla. 1961).

As the Circuit Court correctly found, and the Third District affirmed, “[the

Amendment] and § 218.077 can be logically read together without conflict as they

pertain to preemption in different contexts – the former indicating that the

Amendment itself does not preempt a local minimum wage and the latter indicating
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that the State does preempt local minimum wage ordinances.” (R. 462-469).1 As

clearly articulated by the Third District, the Amendment and § 218.077 “can stand

together without one toppling the other.” (R. 721).

Finally, the single-subject requirement for constitutional amendments

necessarily dictates that the Amendment’s sole purpose was to enact a state

minimum wage and not to nullify the Legislature’s power under § 218.077.

For these reasons, and the arguments set forth by the State of Florida in its

Answer Brief, the Third District’s judgment must be affirmed.

1 Citations to the record on appeal are set forth herein as R. #.
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ARGUMENT

Respondents expressly incorporate and adopt the Argument set forth by the

State of Florida in its Answer Brief. (State of Florida Answer Brief, pp. 16-45). In

addition to the arguments raised by the State, Respondents submit the arguments set

forth below.

I. STANDARD OF REVIEW

The standard of review is de novo. Benjamin v. Tandem Healthcare, Inc., 998

So.2d 566, 570 (Fla. 2008).

II. THE AMENDMENT CAN BE HARMONIZED AND RECONCILED
WITH § 218.077 IN A WAY THAT GIVES FULL EFFECT TO BOTH

This Court has expressly held that when “considering the effect of

constitutional amendments upon existing statutes, the rule is that the statute will

continue in effect unless it is completely inconsistent with the plain terms of the

Constitution.” In re Advisory Opinion to the Governor, 132 So.2d 163, 169 (Fla.

1961). The Court emphasized that “[i]mplied repeals of statutes by later

constitutional provisions is not favored and the courts require that in order to produce

a repeal by implication the repugnancy between the statute and the Constitution must

be obvious or necessary.” Id. Indeed, it is settled that “enactments should not be

read as amending non-referenced provisions by implication.” Seminole County v.

City of Winter Springs, 935 So.2d 521 (Fla. 5th DCA 2006) (granting right to board

of commissioners in charter amendment did not impliedly take away existing rights
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of citizens that were granted by charter); In re Advisory Opinion to Attorney General

re Rights of Electricity Consumers regarding Solar Energy Choice, 188 So.3d 82241

(Fla. 2016) (“nothing within the proposed amendment implicitly or explicitly

abrogates the power of preemption ‘retain[ed]’ by the State under the amendment,

noting that while ‘the authority given to cities and counties in Florida is broad, both

the constitution and statutes recognize that cities and counties have no authority to

act in areas that the legislature has preempted.’”); Chiles v. Dep’t of State, Div. of

Elections, 711 So.2d 151, 156 (Fla. 1st DCA 1998) (“When one [law] is alleged to

be in conflict with another, the court must favor a construction that gives effect to

both...”).

The policy against implied repeal is so strong that “if by any fair course of

reasoning the statute can be harmonized or reconciled with the new constitutional

provision, then it is the duty of the courts to do so.” Id.; see also Porter v. First

National Bank, 119 So. 130 (1928). This is exactly what the Circuit Court did and

the Third District affirmed with respect to the Amendment and § 218.077.

This Court has explained that “[u]nless the later amendment expressly repeals

or purports to modify an existing provision, the old and new should stand and operate

together unless the clear intent of the later provision is thereby defeated.” In re

Advisory Opinion to the Attorney General re Standards for Establishing Legislative

District Boundaries, 2 So.3d 175, 190 (Fla. 2009) (quoting Jackson v. City of
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Jacksonville, 225 So.2d 497, 500–501 (Fla.1969)). Because the Amendment does

not explicitly repeal and is not inconsistent with § 218.077, the two provisions must

stand and operate together.

The Court need only look at the express language in the Amendment and

§ 218.077 to determine that their provisions can be read together without

contradiction. There is no question that the Amendment does not expressly prohibit

the State legislature from passing legislation that restricts the ability of local

governments to enact minimum wages higher than the state wage. In fact, Article

VIII, Section 2 of the Constitution expressly recognizes the legislature’s ability to

pass laws that restrict municipalities’ ability to enact local laws and ordinances. City

of Palm Bay v. Wells Fargo Bank, N.A., 114 So.3d 924, 928 (Fla. 2013) (“The

critical phrase of article VIII, section 2(b)—‘except as otherwise provided by law’—

establishes the constitutional superiority of the Legislature's power over municipal

power”). This Court has held that municipalities cannot authorize what the

legislature has expressly forbidden. See City of Miami Beach v. Rocio Corp., 404

So.2d 1066 (1981). Nothing in the Amendment touches on the State’s constitutional

authority to restrict local governments from enacting wage ordinances, and the

sponsors of the Amendment specifically conceded that it had no such effect. In re

Advisory Opinion to Attorney General re Fla. Minimum Wage Amendment, 2004

WL 7081309, at *28.
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Petitioner urges the Court to find that the language in the Amendment only

allows the Legislature to enact more generous wage regulations. This interpretation

of the Amendment does not make sense. Yes, the Amendment allows both the

Legislature and municipal bodies to enact more generous wage regulations.

However, that fact says nothing about the Legislature’s constitutional right to

preempt municipal bodies in this and other areas of the law. The Legislature retains

its long-standing constitutional power. In the event that the Legislature changes

course in the future and repeals § 218.077, the Amendment would continue to stand

as written. No further action, by way of constitutional amendment or legislative act,

would be required to authorize municipalities to enact minimum wage ordinances.

It is important to note that § 218.077 was on the books at the time of the

passage of the Amendment. Had the drafters of the Amendment intended to repeal

the statute, they could have included express language to that effect in the

Amendment. The absence of such language is compelling. 2

In sum, a plain reading of the Amendment and § 218.077 makes clear that

their provisions can be read together without contradiction. As the Circuit Court

correctly found, “[the Amendment] and § 218.077 can be logically read together

2 As discussed in more detail in Section III, the ballot summary did not mention
§ 218.077 nor did it discuss the rights of public bodies. Therefore, contrary to
Petitioner’s urging, the voters did not express an intent to repeal § 218.077, and had
no idea that was a possible result of their votes.



8

without conflict as they pertain to preemption in different contexts – the former

indicating that the Amendment itself does not preempt a local minimum wage and

the latter indicating that the State does preempt local minimum wage ordinances.”

(R. 462-469). As clearly articulated by the Third District, the Amendment and

§ 218.077 “can stand together without one toppling the other.” (R. 721). Because

§ 218.077 is constitutional on its face, the City’s Ordinance is unlawful.

III. THE SINGLE-SUBJECT REQUIREMENT NECESSARILY
DICTATES THAT THE AMENDMENT’S PURPOSE WAS TO
ESTABLISH A STATE MINIMUM WAGE, AND NOT TO NULLIFY
THE LEGISLATURE’S POWER UNDER § 218.077

Article XI, Section 3, Florida Constitution, sets forth the requirements for a

proposed constitutional amendment arising via the citizen initiative process. This

section contains the single-subject requirement:

SECTION 3. Initiative.-The power to propose the revision or
amendment of any portion or portions of this constitution by
initiative is reserved to the people, provided that, any such revision
or amendment, except for those limiting the power of government
to raise revenue, shall embrace but one subject and matter directly
connected therewith.

Art. XI, § 3, Fla. Const. (emphasis added). The single-subject requirement is a “rule

of restraint” that was “placed in the constitution by the people to allow the citizens,

by initiative petition, to propose and vote on singular changes in the functions of our

governmental structure.” In re Advisory Opinion to Attorney General re Prohibiting
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Public Funding of Political Candidates’ Campaigns, 693 So.2d 972, 975 (Fla.1997)

(quoting Fine v. Firestone, 448 So.2d 984, 988 (Fla.1984)).

The single-subject rule prevents logrolling, a practice “wherein several

separate issues are rolled into a single initiative in order to aggregate votes or secure

approval of an otherwise unpopular issue.” In re Advisory Opinion to Attorney

General-Save Our Everglades, 636 So.2d 1336, 1339 (Fla. 1994). In addressing this

issue, the Court utilizes a “oneness of purpose” standard. See Fine, 448 So.2d at 990

(“[T]he one-subject limitation deal[s] with a logical and natural oneness of

purpose.”). A proposed amendment meets this test when it “may be logically viewed

as having a natural relation and connection as component parts or aspects of a single

dominant plan or scheme. Unity of object and plan is the universal test....” Id.

(quoting City of Coral Gables v. Gray, 154 Fla. 881, 19 So.2d 318, 320 (1944)).

Here, when this Court issued its advisory opinion on the Amendment, the

Court found that the one unified purpose of the Amendment was to “create a state

minimum wage that will keep up with inflation.” In re Advisory Opinion to the

Attorney General re Florida Minimum Wage Amendment, 880 So.2d 636, 640

(2004). This conclusion is consistent with the ballot summary that was presented to

the voters. Indeed, the ballot summary only discussed the enactment of a state

minimum wage. Clearly, limiting the Legislature’s ability to exercise its

constitutionally-given power to limit municipal governments would constitute a
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separate subject with no logical and natural oneness of purpose with establishing a

state minimum wage. Evans v. Firestone, 457 So.2d 1351 (Fla. 1984).

To that end, neither the ballot summary nor the Amendment itself even

mention § 218.077 or any limitation on the State’s exercise of its authority under the

Constitution. In fact, the Amendment’s sponsor, Floridians for All PAC, represented

to this Court that “[t]he amendment has no effect on any provision in the current

Florida Constitution.” Corr. Init. Br. of Sponsor Floridians for All PAC, In re

Advisory Opinion to Attorney General re Fla. Minimum Wage Amendment, 2004

WL 7081309, at *28 (Fla. 2004) (emphasis added). It articulated that the “intent of

the Amendment is to create a state minimum wage for employees covered by the

federal minimum wage.” Id.

The only evidence proffered by Petitioner in support of its position that the

drafters of the Amendment intended to revoke the Legislature’s preemption power

is inadmissible hearsay. Specifically, Petitioner relies on a statement made during a

public hearing by a supporter of the Amendment. The supporter stated that the

Amendment’s lead drafter told her that he had “intended, as part of [the Amendment]

to give cities like the City of Miami Beach the right to enact [a] local minimum

wage.” R. 86. Whether or not the alleged statement is true, it is inadmissible hearsay

evidence that cannot be considered by the Court. Cappello v. Flea Mkt. U.S.A., Inc.,

625 So.2d 474 (Fla. 3d DCA 1993) (“The affidavit was based on inadmissible



11

hearsay statements, and was not competent to defeat a motion for summary

judgment.”); Arce v. Wackenhut Corp., 40 So.3d 813 (Fla. 3d DCA 2010)

(transcription of a summary of an interview conducted with job applicant's former

employer was inadmissible hearsay and, thus, was insufficient to create a genuine

issue of material fact precluding summary judgment in applicant's defamation action

against former employer).

The single-subject requirement necessarily dictates that the Amendment’s

sole purpose was to establish a state minimum wage, and not to nullify the

Legislature’s power under § 218.077.
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CONCLUSION

The Amendment and § 218.077 legally and practically coexist without

conflict. Therefore, the Third District’s judgment should be affirmed.
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