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PURPOSE AND INTEREST OF AMICUS CURIAE 

Paul K. Sonn is the State Policy Program Director of the National 

Employment Law Project (NELP). NELP is a national legal, research, and policy 

organization known for its expertise on workforce issues. NELP has worked with 

many states and cities in the United States that have adopted higher minimum wages 

over the past twenty years. From 1999–2008, Mr. Sonn was the co-director of the 

Economic Justice Project at New York University’s Brennan Center for Justice. 

While at the Brennan Center for Justice, Mr. Sonn served as an expert on minimum 

wage policy and helped draft numerous state and local minimum wage laws and 

ballot measures around the country.  

Mr. Sonn’s interest in this matter derives from his experience as the principal 

drafter of the constitutional amendment at issue in this case, the amendment that first 

created the State of Florida’s minimum wage and was approved by the state’s voters 

in 2004 (hereinafter “2004 Constitutional Amendment” or “Amendment”). As the 

principal drafter, Mr. Sonn has an interest in ensuring that the language and intent of 

the 2004 Constitutional Amendment are correctly interpreted and that the 

Amendment is upheld. 
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SUMMARY OF ARGUMENT 

Mr. Sonn’s intent in drafting the provision of the 2004 Constitutional 

Amendment concerning local authority to raise the minimum wage was to 

affirmatively ensure that the state legislature, cities, and other public bodies 

retained the power to raise the minimum wage higher than the state-wide rate 

established under the Amendment. Canons of legislative construction and the 

Amendment’s actual language and intent disfavor Respondent’s interpretation of 

the Amendment’s language that would permit the Florida Legislature to strip cities 

and other public bodies of the power to adopt minimum wages higher than the rate 

established under the Amendment. Moreover, the Amendment’s stated public 

policy goal, its incorporation by reference of interpretations of the federal Fair 

Labor Standards Act (“FLSA”) to guide its construction, and Florida voters’ 

commonsense understanding of the Amendment’s language concerning local 

authority, all support the same conclusion that the 2004 Constitutional Amendment 

clearly vests cities like the City of Miami Beach with authority to enact a higher 

local minimum wage—and renders unenforceable any state statute attempting to 

constrain that authority. 
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ARGUMENT 

I. The 2004 Constitutional Amendment Intended to Affirmatively Protect 

Public Bodies’ Power to Enact Local Wages Higher Than The State 

Minimum Wage and Invalidate § 218.077, Fla. Stat.  

 

The 2004 Constitutional Amendment intended to affirmatively protect the 

power of the legislature and public bodies, such as cities, to adopt a minimum 

wage higher than the state-wide minimum wage established under the Amendment. 

A legislative prohibition of a city like the City of Miami Beach from enacting a 

local minimum wage that exceeds the current state minimum wage contravenes 

both the Amendment’s plain text and the drafter’s intent.  

The 2004 Constitutional Amendment provides: 

This amendment provides for payment of a minimum wage and shall not be 

construed to preempt or otherwise limit the authority of the state legislature 

or any other public body to adopt or enforce any other law, regulation, 

requirement, policy or standard that provides for payment of higher or 

supplemental wages or benefits, or that extends such protections to 

employers or employees not covered by this amendment. 

 

Art. X, § 24(f), Fla. Const. This provision, providing for “payment of a 

minimum wage” expressly acknowledges the authority of the legislature and other 

public bodies to adopt higher minimum wages and supplementary enforcement 

provisions. It makes clear that the Amendment established a minimum wage 

baseline, while allowing the legislature and/or public bodies, such as cities, to adopt 

any “other law, regulation, requirement, policy or standard that provides for payment 
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of higher or supplemental wages or benefits, or that extends such protections to 

employers or employees not covered by this amendment.” Id. (emphasis added).  

Moreover, at the time that Mr. Sonn drafted this language, he was aware that 

the Florida Legislature had passed a new state statute, § 218.077, Fla. Stat.,  barring 

local governments in the state from enacting local minimum wages higher than the 

federal minimum wage. S.B. 54, 18th Leg., 1st Regular Sess. (Fla. 2003) (“Except 

as otherwise provided in subsection (3), a political subdivision may not establish, 

mandate or otherwise require an employer to pay a minimum wage, other than a 

federal minimum wage, or to apply a federal minimum wage to wages exempt from 

a federal minimum wage.”). As this measure predated the adoption of Florida’s first 

state minimum wage in 2004 under the Constitutional Amendment, S.B. 54 did not 

expressly address local governments’ authority to surpass the state minimum wage 

rate. 

When drafting the Constitutional Amendment shortly thereafter, Mr. Sonn 

wanted to affirmatively protect the power of public bodies, such as cities, to adopt 

minimum wages higher than the state’s minimum wage. Understanding that the 

Florida Constitution’s grant of powers to local governments supersedes any statutory 

attempt to constrain such authority, Mr. Sonn drafted the language in the 

Amendment in order protect local public bodies’ power to enact a higher minimum 

wage, and in the process effectively supersede the limitations reflected in § 218.077, 
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Fla. Stat. Mr. Sonn reports that it did not appear appropriate or necessary to him to 

reference § 218.077, Fla. Stat., or similar measures that the legislature might adopt 

in the future. As drafted, the 2004 Constitutional Amendment instead directly 

acknowledged and protected the authority of the legislature and of public bodies like 

cities to enact minimum wages higher than the Amendment’s minimum wage. 

By providing that the Amendment “shall not be construed to preempt or 

otherwise limit the authority of . . . any other public body to adopt or enforce any 

other law . . . that provides for payment of higher or supplemental wages . . . .,”1 the 

Amendment rules out the interpretation advanced by the Respondents and affirmed 

by the lower courts’ opinions in this litigation.2 By concluding that the Amendment 

had to have expressly revoked the state legislature’s power to preempt local 

                                                           
1 Art. X, § 24(f), Fla. Const. (emphasis added). 
2 City of Miami Beach v. Fla. Retail Fed'n, Inc., 233 So. 3d 1236, 1239 (Fla. 3d 

DCA 2017) (stating that “it is clear that the relevant provision of the amendment 

contains no language expressly nullifying or limiting the statute’s preemption 

provision”); Florida Retail Fed’n, Inc. et al. v. City of Miami Beach, No. 16-

031886 CA 10, slip op. (Fla. 11th Cir. Ct. 2017) at 6 (concluding that the 

Amendment did not invalidate § 218.077, Fla. Stat., explaining, in part, that “[t]he 

clear and unambiguous language of § 24(f) does not invalidate or even reference 

the Legislature’s preemption powers recognized in Article VIII, § 2(b) and the case 

law interpreting the same, nor does the amendment reference in anyway [sic], 

much less repeal, the wage preemption statute that was codified and existing at the 

time”); the State of Florida’s Br. on Jurisdiction, Filing No. 67211040 at 9 

(“Because the Amendment is silent as to the State’s authority under Article VIII, 

Section 2(b), of the Florida Constitution to preempt local ordinances, it cannot be 

understood to interfere with that otherwise undisputed power.”); Respondents’ 

Answer Br. on Jurisdiction, Filing No. 67211154 (expressly incorporating and 

adopting the Argument set forth by the State of Florida in its Brief on Jurisdiction).  
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minimum wage laws, the lower courts in this case did exactly what the Amendment 

unequivocally prohibited: they “construed” the Amendment “to preempt” a higher 

local minimum wage law.   

Respondents urge a cramped reading of the Amendment’s language 

concerning local authority as simply indicating the Amendment itself does not 

preempt local laws—but leaving intact the statute stripping cities and other public 

bodies of the power to raise the minimum wage. That reading, which would render 

the clause concerning local authority largely irrelevant, does not reflect Mr. Sonn’s 

intent. Instead, his purpose was to make clear that the legislature and public bodies, 

such as cities, retain and are vested with authority to raise the minimum wage higher 

than the new state-wide rate. 

II. Allowing Local Governments to Enact Higher Local Minimum Wage 

Laws Exceeding the State Minimum Wage Is Necessary to Maintain the 

Amendment’s Public Policy Goals. 

 

In evaluating the text and intent of the 2004 Constitutional Amendment when 

it comes to local governments’ authority,3 this Court should also consider that 

                                                           
3 Courts must give effect to the intent and goals of the framers and adopters of 

constitutional provisions. See, e.g., Coastal Fla. Police Benev. Ass'n, Inc. v. 

Williams, 838 So. 2d 543, 548 (Fla. 2003) (“[T]he basic rule requiring that the 

intent of the framers and adopters be given effect equally controls in construing 

constitutional provisions. . . . [W]e have an obligation to provide ‘a broader and 

more liberal construction’ of constitutional provisions, as well as being certain not 

to construe the provisions ‘so as to defeat their underlying objectives.’”) (quoting 

Fla. Soc’y of Ophthalmology v. Fla. Optometrics Ass’n, 489 So. 2d 1118, 1119 

(Fla. 1986)); In re Advisory Opinion to Governor Request of June 29, 1979, 374 



 

7 
 

upholding local power over the minimum wage is necessary in order to adhere to the 

Amendment’s public policy goal. The 2004 Constitutional Amendment states as an 

initial matter its public policy goal: 

All working Floridians are entitled to be paid a minimum wage that is 

sufficient to provide a decent and healthy life for them and their families, 

that protects their employers from unfair low-wage competition, and that 

does not force them to rely on taxpayer-funded public services in order to 

avoid economic hardship. 

 

 Art. X, § 24(a), Fla. Const. In other words, it states as a constitutional principle that 

workers in the state are entitled to not just a minimum wage; they are entitled to one 

that can enable them to provide decently for themselves through their work and 

wages. Allowing local minimum wage laws to exceed the state minimum wage 

would enable local governments to set minimum wage rates that better address their 

                                                           

So. 2d 959, 964 (Fla. 1979) (“In construing provisions of the constitution, each 

provision must be given effect, according to its plain and ordinary meaning. The 

court must give provisions a reasonable meaning, tending to fulfill, not frustrate, 

the intent of the framers and adopters. Constructions which are strained, lead to 

absurd results, or render another provision nugatory must be avoided.”) (citation 

omitted); State v. Butler, 69 So. 771, 777, 780 (Fla. 1915) (“In construing and 

applying provisions of a Constitution the leading purpose should be to ascertain 

and effectuate the intent and object designed to be accomplished. In determining 

the meaning of words in a Constitution, they should be taken not separately, but in 

conjunction with other words, and considered in the light of the purpose of the 

lawmakers as shown by the provision as an entirety. . . . “Words or terms used in a 

Constitution which is dependent upon a ratification by the people must be 

interpreted in a sense most obvious to the common understanding at the time of its 

adoption.”) (citation omitted). 
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jurisdiction’s cost-of-living and thus bring Florida’s workers closer to the 

Constitutional goal of a minimum wage that affords “a decent and healthy life for 

them and their families.” Id.  

As the City of Miami Beach documented prior to enacting its minimum wage 

ordinance in 2016, workers in the City of Miami Beach simply cannot afford the 

City’s high cost of living under the state minimum wage. The City saw that the living 

wage for a single adult providing only for themselves in the State of Florida was at 

least $11.45 for a single adult supporting just him or herself in the Miami-Dade 

County area—and was even higher for adults supporting one or more children.4 Yet 

the Florida state minimum wage was just $8.05 an hour.5  

Upon consideration of workers’ needs in the City of Miami Beach and the 

academic literature on living and minimum wages, the City Attorney concluded that 

“[c]ities around the country are setting fair wages for workers in their cities that 

allow employees to meet their basic human needs” and that a “slow and gradual 

                                                           
4 City of Miami Beach, Commission Memorandum to Mayor Philip Levine and 

Members of the City Commission from Raul J. Aguila, City Attorney (May 4, 

2016), https://www.miamibeachfl.gov/city-hall/city-clerk/boards-and-

committees/finance-citywide-projects-committee/ (search for the June 3, 2016 

Agenda for the Finance & Citywide Projects Committee within the Archives Prior 

to July 28, 2017).  
5 Id.  

https://www.miamibeachfl.gov/city-hall/city-clerk/boards-and-committees/finance-citywide-projects-committee/
https://www.miamibeachfl.gov/city-hall/city-clerk/boards-and-committees/finance-citywide-projects-committee/
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increase over four years in the wages paid to the City’s lowest paid workers . . . [was] 

prudent, fair, and lawful.”6 

The state legislature has not once chosen to use its legislative power to raise 

the state’s minimum wage beyond the floor set by the 2004 Constitutional 

Amendment. Instead, by amending § 218.077, Fla. Stat., in 2013 to clarify that it 

aimed to prevent local governments from surpassing the state or federal minimum 

wage (or requiring “employment benefits” not required by state or federal law),7 the 

state legislature has actively sought to undermine the 2004 Constitutional 

Amendment’s public policy entitling Florida’s workers to a minimum wage that can 

provide a “decent and healthy life.”  

Nevertheless, the 2004 Constitutional Amendment establishes a different and 

ultimately binding policy that gives Florida’s workers a right to a decent wage. The 

only way for that Constitutional policy to fulfill its promise to workers when the 

state legislature seeks to reject and undermine that promise is through action by other 

public bodies to raise the minimum wage within their own jurisdictions. Barring 

cities from enacting a higher minimum wage to address workers’ needs in a 

particular city effectively elevates and protects a legislative policy on the minimum 

wage over voters’ Constitutional one.  

                                                           
6 Id.  
7 H.B. 655, 23rd Leg., 1st Regular Sess. (Fla. 2013). 
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This Court now has an opportunity to read the 2004 Constitutional 

Amendment as a whole, as the Amendment’s drafter and voters intended. Such a 

reading must give meaning to the Amendment’s public policy goal in the only way 

that is currently possible (and that the Amendment expressly allowed): by permitting 

local governments to enact higher local minimum wage laws.  

III. The 2004 Constitutional Amendment Expressly Specified That The 

FLSA, Which Provides for a Policy of Non-Preemption, Should Guide 

Its Construction. 

 

As a concise statement of constitutional policy on the minimum wage, the 

2004 Constitutional Amendment anticipated that ambiguities and multiple 

interpretations of the Amendment’s text could emerge. To guide future 

interpretations and clarify ambiguities, the Amendment expressly provided that the 

FLSA should guide its construction. It stated: “It is intended that case law, 

administrative interpretations, and other guiding standards developed under the 

federal FLSA shall guide the construction of this amendment and any implementing 

statues or regulations.” Art. X, § 24(f), Fla. Const. Crucially, the Amendment did 

not in any way cabin the use of the FLSA as a guide to particular circumstances or 

a subset of topics within which ambiguities or disagreements regarding 

interpretation could arise. Thus, to the extent that this litigation has identified 

ambiguity in the Amendment’s text, the Court must look to the FLSA to guide the 

Court’s construction of the Amendment. Reference to the FLSA’s statutory language 



 

11 
 

and its implementing regulations confirm that the Amendment should be interpreted 

as permitting local governments to enact higher minimum wage laws. 

The FLSA expressly allows local governments to enact a higher minimum 

wage than the federal minimum wage rate. 29 U.S.C. § 218 (“No provision of this 

chapter or of any order thereunder shall excuse noncompliance with any Federal or 

State law or municipal ordinance establishing a minimum wage higher than the 

minimum wage established under this chapter . . . .”) (emphasis added). The FLSA’s 

regulations similarly recognize that local governments may enact their own higher 

local minimum wage laws.  See 29 C.F.R. § 525.20 (stating that “[n]o provision of 

these regulations, or of any special minimum wage certificate issued thereunder, 

shall excuse noncompliance with any other Federal or State law or municipal 

ordinance establishing higher standards”) (emphasis added). Together, 29 U.S.C. § 

218 and 29 C.F.R. § 525.20 reflect and carry out a policy of non-preemption at the 

federal level allowing for higher local minimum wages.  

Notably, this Court recognized in its Advisory Opinion issued on July 15, 

2004 concerning the 2004 Constitutional Amendment that the Amendment 

“incorporates a reference to the entire body of law under the FLSA.” In re Advisory 

Opinion to the Atty. Gen. re Fla. Minimum Wage Amendment, 880 So. 2d 636, 641 

(Fla. 2004). In considering the meaning of “employee” under the Amendment, the 

Court relied upon the fact that the Amendment “includes both the definition of 
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employee, found in section 203 of the FLSA, the exemptions found in section 213 

of the FLSA, and any other relevant provision within the FLSA or its implementing 

regulations.” Id. at 642. Applying the same approach here, the FLSA’s incorporation 

of a policy of non-preemption in both its statutory language and regulations should 

guide the Court in resolving any ambiguity on the question of local authority to enact 

a higher minimum wage under the Constitutional Amendment. 

IV. Polling Data Shows That Florida’s Voters Understand the 2004 

Constitutional Amendment as Giving Public Bodies, Such as Cities, the 

Right to Adopt a Higher Local Minimum Wage.  

 

As this Court considers voters’ intent in approving the 2004 Constitutional 

Amendment, this Court may wish to consider recent polling data showing that 

current Florida voters believe that the Amendment gives public bodies in Florida, 

such as cities, the right to adopt a local minimum wage higher than the state 

minimum wage.   

In January 2018, NELP commissioned a poll by Public Policy Polling 

concerning voters’ understanding of local governments’ authority to enact a higher 

local minimum wage in Florida.8 The poll surveyed 574 Florida voters between 

January 31, 2018 and February 1, 2018. On the subject of the 2004 Constitutional 

Amendment, the poll asked: 

                                                           
8 Public Policy Polling, Florida Survey Results (Jan. 31–Feb. 1, 2018), 

https://www.nelp.org/wp-content/uploads/Florida-Public-Policy-Polling-

Results.pdf.  

https://www.nelp.org/wp-content/uploads/Florida-Public-Policy-Polling-Results.pdf
https://www.nelp.org/wp-content/uploads/Florida-Public-Policy-Polling-Results.pdf
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Several years ago Florida voters approved a constitutional amendment that 

established Florida’s minimum wage. The amendment also stated that it 

should not be construed to limit the authority of any public body to adopt or 

enforce any law that provides for payment of higher wages. Based on this 

language in the amendment, do you think a public body like a Florida city 

would have the right to adopt a local minimum wage higher than the state 

minimum wage, or not? 

 

By a 2 to 1 margin (61 percent to 30 percent), Florida voters responded that 

they would read this language as giving cities the right to raise the minimum wage. 

This interpretation of the Amendment’s local power-related language crossed party 

lines. Republican voters for example, read the amendment as authorizing higher 

local minimum wage laws by a 51-to-40 percent margin. Independent voters 

shared this interpretation by a 64-to-26 percent margin, and Democratic voters did 

the same by a 68-to-23 percent margin. A more detailed breakdown of the poll 

results, including results by party affiliation, gender, race/ethnicity, and age, is 

shown in Tables 1–5. The majority of voters surveyed in all of these sub-groups 

believe that public bodies in Florida, such as a city, would have the right to adopt a 

local minimum wage higher than the state minimum wage under the 2004 

Constitutional Amendment. 

Certainly, this recent poll cannot confirm what voters in 2004 understood 

with regards to local authority when they voted on the 2004 Constitutional 

Amendment. However, the poll’s results demonstrate that a commonsense 

understanding of the Amendment’s language by Florida’s voters would give 
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Florida cities the right to enact a local minimum wage higher than the state 

minimum wage. This Court now has an opportunity to give voice and meaning to 

this commonsense understanding, which would be consistent with Mr. Sonn’s 

intent as the drafter of the Amendment, as well as the Amendment’s public policy 

goal and the policy of non-preemption that the FLSA requires.  

Table 1. Voters Who Believe the 2004 Constitutional Amendment Gave 

Public Bodies the Right to Enact a Higher Local Minimum Wage (Total) 

Think a Florida city would have the 

right to adopt  local minimum wage 

higher than the state minimum wage 

under this Amendment 

61% 

Do not think a Florida city would have 

the right to adopt a local minimum 

wage under this Amendment 

30% 

Not Sure 9% 

  

Table 2. Voters Who Believe the 2004 Constitutional Amendment Gave 

Public Bodies the Right to Enact a Higher Local Minimum Wage (By Party) 

 Democrat Republican Independent 

Think a Florida city would have the 

right to adopt  local minimum wage 

higher than the state minimum wage 

under this Amendment 

68% 51% 64% 

 

Do not think a Florida city would 

have the right to adopt a local 

minimum wage under this 

Amendment 

23% 40% 26% 
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Table 2. Voters Who Believe the 2004 Constitutional Amendment Gave 

Public Bodies the Right to Enact a Higher Local Minimum Wage (By Party) 

Not Sure 9% 9% 10% 

 

Table 3. Voters Who Believe the 2004 Constitutional Amendment Gave 

Public Bodies the Right to Enact a Higher Local Minimum Wage (By 

Gender) 

 Women Men 

Think a Florida city would have the 

right to adopt  local minimum wage 

higher than the state minimum wage 

under this Amendment 

63% 57% 

Do not think a Florida city would have 

the right to adopt a local minimum 

wage under this Amendment 

26% 35% 

Not Sure 11% 8% 

 

Table 4. Voters Who Believe the 2004 Constitutional Amendment Gave 

Public Bodies the Right to Enact a Higher Local Minimum Wage (By 

Race/Ethnicity) 

 

Hispanic

/Latino/a White 

African-

American 

Other 

Think a Florida city would have the 

right to adopt  local minimum wage 

higher than the state minimum wage 

under this Amendment 

69% 56% 81% 49% 

Do not think a Florida city would have 

the right to adopt a local minimum 

wage under this Amendment 

28% 34% 7% 33% 
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Table 4. Voters Who Believe the 2004 Constitutional Amendment Gave 

Public Bodies the Right to Enact a Higher Local Minimum Wage (By 

Race/Ethnicity) 

Not Sure 2% 10% 12% 18% 

 

Table 5. Voters Who Believe the 2004 Constitutional Amendment Gave 

Public Bodies the Right to Enact a Higher Local Minimum Wage (By Age) 

 18 to 45 46 to 65 

Older than 

65 

Think a Florida city would have the 

right to adopt  local minimum wage 

higher than the state minimum wage 

under this Amendment 

68% 58% 59% 

Do not think a Florida city would 

have the right to adopt a local 

minimum wage under this 

Amendment 

26% 35% 28% 

Not Sure 6% 7% 13% 

 

CONCLUSION 

As the drafter of the 2004 Constitutional Amendment, Mr. Sonn urges this 

Court to uphold the City of Miami Beach’s minimum wage ordinance because Mr. 

Sonn’s intent in drafting the provision of the 2004 Constitutional Amendment 

concerning local authority to raise the minimum wage was to affirmatively ensure 

that the state legislature, cities, and other public bodies retained the power to raise 
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the minimum wage higher than the state-wide rate established under the 

Amendment, and the text of the Amendment itself reflects this intent. As such, the 

Amendment should be interpreted accordingly and the City of Miami Beach 

ordinance at issue should be upheld. 

 

Respectfully submitted, 

/s/ Robert K. Dwyer     

Robert K. Dwyer, Esq.  

Florida Bar No. 894257 

Florida Legal Services 

14260 W. Newberry Road, Ste. 412 
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Tel: (407) 801-4679 

Email: robert@floridalegal.org 

Counsel for Paul K. Sonn 
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