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INTRODUCTION 

Petitioner, the City of Miami Beach (“the City”), urges the Court to accept 

discretionary review of the decision below of the Third District Court of Appeal 

(attached at Appendix A) because it expressly declares valid a state statute, 

expressly construes a provision of the state constitution, and expressly and directly 

conflicts with precedents of this Court and other district courts of appeal on the 

same issue of law – specifically, the continuing vitality of existing rules that 

conflict with the letter and the spirit of a constitutional amendment enacted by 

citizens’ initiative in the State of Florida. 

STATEMENT OF THE CASE AND OF THE FACTS 

1.  Nature of the Case. 

Plaintiffs/Respondents Florida Retail Federation, Inc., et al, (collectively 

“FRF”), brought suit seeking a declaration that the City of Miami Beach Minimum 

Wage Ordinance (Code of the City of Miami Beach Art. XVII, § 18-920 et. 

seq.)(the “Ordinance”), requiring the payment of a minimum wage higher than the 

State of Florida’s, is invalid based upon the Florida Legislature’s 2003 

disallowance of that local authority in Fla. Stat. § 218.077 (the “Preemption 

Statute”). The City defends its Ordinance on the ground that the earlier enacted 

Preemption Statute, which prohibited local minimum wage ordinances, conflicts 

with the later enacted 2004 Minimum Wage Amendment (“the Amendment” or 
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“MWA”), that explicitly states that it does not prohibit higher minimum wage 

ordinances. The Florida Attorney General (“Attorney General”) intervened and 

provided the principal defense of the Preemption Statute.  

2.  The Facts. 

The U.S. Congress enacted the Federal Fair Labor Standards Act, 29 

U.S.C.A. § 201, et seq. (“FLSA”), establishing a federal minimum wage that is 

currently set at $7.25 per hour. The FLSA explicitly adopted a policy for the 

federal government of non-preemption that allowed governmental bodies of lesser 

jurisdiction to adopt more generous wage laws.1 As a result, many state and local 

governments enacted higher standards for workers employed there.  

 In 2003, the Florida Legislature passed the Preemption Statute. It did only 

one thing relevant here: prohibited municipalities from adopting ordinances 

establishing local minimum wages higher than the federal minimum wage, or to 

extend minimum wage requirements to additional categories of employees and 

employers exempted by the FLSA. The Preemption Statute established the FLSA 

minimum requirements as the wage ceiling, instead of the floor that was intended.  

Specifically, that statute reads, in pertinent part: 

[A] political subdivision may not establish, mandate, or otherwise 
                                                 
1 FLSA provides: “[N]o provision of this chapter or of any order thereunder shall 
excuse noncompliance with any Federal or State law or municipal ordinance 
establishing a minimum wage higher than the minimum wage established under 
this chapter.”  29 U.S.C.A. § 218(a).   
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require an employer to pay a minimum wage, other than a federal 
minimum wage, [or] to apply a federal minimum wage to wages 
exempt from a federal minimum wage.2 

 
 In 2004, in immediate response to the passage of the Preemption Statute,3 

71.25% of Florida voters approved the Minimum Wage Amendment, establishing 

a higher statewide wage floor of $6.15. The Amendment expressly states that it 

does not preempt or prohibit the Legislature or other public bodies4 from requiring 

a higher minimum wage.  

The Amendment, as enacted, explicitly states, in pertinent part: 

(a) Public Policy. All working Floridians are entitled to be paid a 
minimum wage that is sufficient to provide a decent and healthy life 
for them and their families, that protects their employers from unfair 
low-wage competition, and does not force them to rely on taxpayer-
funded public services in order to avoid economic hardship.  
 
*** 
 
(f) Additional legislation, implementation and construction. 
Implementing legislation is not required in order to enforce this 
amendment. The state legislature may by statute establish additional 
remedies or fines for violations of this amendment, raise the 
applicable Minimum Wage rate, reduce the tip credit, or extend 
coverage of the Minimum Wage to employers or employees not 
covered by this amendment. The state legislature may by statute or the 

                                                 
2 Fla. Stat. § 218.077 (2003). The Preemption Statute was amended in 2013 to 
further preempt local regulation of employee benefits. 
3
 The Attorney General stipulates that the Minimum Wage Amendment was passed 

in response to the Preemption Statute. Transcript of Summary Judgment Hearing, 
30: 24-31 to 31-3.   
4
 “Public body” is a statutorily defined term in Florida that expressly includes 

municipalities. Fla. Stat. § 1.01(8) (2014). 
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state Agency for Workforce Innovation may by regulation adopt any 
measures appropriate for the implementation of this amendment. This 
amendment provides for payment of a minimum wage and shall not 
be construed to preempt or otherwise limit the authority of the state 
legislature or any other public body to adopt or enforce any other law, 
regulation, requirement, policy or standard that provides for payment 
of higher or supplemental wages or benefits, or that extends such 
protections to employers or employees not covered by this 
amendment. It is intended that case law, administrative 
interpretations, and other guiding standards developed under the 
federal FLSA shall guide the construction of this amendment and any 
implementing statutes or regulations.5 
 

SUMMARY OF THE ARGUMENT 

The Third District expressly construed the MWA to permit the continued 

prohibition of local minimum wage ordinances and expressly declared the 

Preemption Statute to be valid. The decision therefore provides a clear basis for 

review of the decision by this Court pursuant to Art. V, Sec. 3(b)(3), Fla. Const. 

and Fla. R. App. P. 9.030(a)(2)(A)(i & ii). The decision below also directly conflicts 

with numerous precedents of this Court and other district courts of appeal as set forth 

here, independently supporting review pursuant to Art. V, Sec. 3(b)(3), Fla. Const. 

and Fla. R. App. P. 9.030(a)(2)(A)(iv). 

Indeed, every word of the MWA, read separately or together, contemplates 

the establishment of a floor and not a ceiling as the minimum wage paradigm for 

the State of Florida. The undisputed impetus of the MWA to repudiate the 

Preemption Statute is a factor the lower court was required to consider, but failed 
                                                 
5
 Fla. Const. Art. X, § 24 (a) & (f). 
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to do so. Edwards v. Thomas, 42 Fla. L. Weekly S870, No. SC15-1893, 2017 Fla. 

LEXIS 2136 at *1 (Fla. October 26, 2017). The lower court also incorrectly 

interpreted the plain “shall not be construed to … limit the authority” text of the 

Amendment’s Anti-Preemption Clause, which has been uniformly construed by 

this Court and the Attorney General to substantively recognize existing authority, 

see, e.g., Martin v. State, 207 So. 3d 310, 318 (Fla. 5th DCA 2016), and 

impermissibly read nonexistent  words into the text ignoring the purposeful use of 

the word “authority” to enact higher wage laws rather than “authority if any is ever 

restored.” Edwards, 2017 Fla. LEXIS 2136 at *14-17.   

The lower court also impermissibly ignored the MWA’s broad and express 

adoption of FLSA as its guide for construction, including the FLSA policy of non-

preemption. See Advisory Op. to the AG re: Florida Minimum Wage Amendment, 

880 So. 2d 636, 641–44 (Fla. 2004); Benjamin v. Tandem Healthcare, Inc., 998 So. 

2d 566, 570-71 (Fla. 2008).  

Finally, the lower court impermissibly ignored the MWA’s explicit 

constraint of legislative authority through its Self-Implementation Clause and the 

plain text of one sentence in subsection (f) recognizing legislative authority to 

exclusively make some policy decisions relevant to the minimum wage, and an 

immediately following and separate list of decisions that the Legislature “or” 

“other public bodies” (like the City) possessed the “authority” to make, including 
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requiring payment of a higher minimum wage, rendering the second sentence 

entirely superfluous. See Fla. Const. Art. X, § 24 (f); Bush v. Holmes, 919 So. 2d 

392, 407 (Fla. 2006). 

ARGUMENT 

I. THIS COURT MAY GRANT DISCRETIONARY REVIEW OF 
THE DISTRICT COURT DECISION BECAUSE IT 
CONSTRUES A PROVISION OF THE FLORIDA 
CONSTITUTION OR DECLARES A STATE STATUTE TO BE 
VALID. 

 This case presents a question quintessentially appropriate for discretionary 

review by this Court. The Florida Constitution and Florida Rules of Appellate 

Procedure explicitly allow discretionary review of a district court decision that 

construes a provision of the Florida Constitution or declares a state statute to be 

valid. The decision of the Third District below did both. Art. V, Sec. 3(b)(3), Fla. 

Const. and Fla. R. App. P. 9.030(a)(2)(A)(i & ii). 

II. THIS COURT SHOULD ACCEPT JURISDICTION BECAUSE THE 
THIRD DISTRICT DECISION CONFLICTS WITH PRECEDENTS 
OF THIS COURT AND OTHER DISTRICT COURTS OF APPEAL. 

 
The decision below misapplies numerous precedents of this Court and other 

district courts of appeal independently supporting a grant of discretionary review 

pursuant to Art. V, Sec. 3(b)(3), Fla. Const. and Fla. R. App. P. 9.030(a)(2)(A)(iv).6 

                                                 
6 Misapplication of prior precedent authorizes review by this Court even if the 
district court does not identify the conflicting decisions. See Ford Motor Co. v. 
Kikis, 401 So. 2d 1341, 1342 (Fla. 1981)(“It is not necessary that a district court 
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First, this Court in Edwards, 2017 Fla. LEXIS 2136 at * 6-7 & n. 2, 

expressly directed lower courts to give weight to the impetus that spurred Florida 

citizens to pass a constitutional amendment in the first place, in order to ascertain 

intent. Here, the State admits that the MWA was passed in direct response to the 

passage of the Preemption Statute, which the Third District ignored. See also Fla. 

Hosp. Waterman, Inc. v. Buster, 984 So. 2d 478 (Fla. 2008). 

Second, the decision below also directly conflicts with numerous precedents of 

this Court, the Florida appellate courts and the Attorney General’s own advisory 

opinions interpreting the “shall not be construed to limit” phraseology employed in 

the MWA to have substantive significance rather than a mere recital of what the 

language does not do, as the lower court interpreted. See Michel v. Douglas, 464 

So.2d 545 (Fla. 1985); Martin v. State, 207 So.3d 310, 318 (Fla. 5th DCA 2016; 

Op. Att’y Gen. Fla. 74-11 (1974) all of which interpret the “shall not be construed 

to limit” phraseology to substantively endorse an “authority” that is ensured by that 

language. 

Third, the MWA’s drafters enumerated the City’s “authority” rather than 

“contingent authority” or “authority if any is ever restored” and this Court held in 

Edwards, 2017 Fla. LEXIS 2136 at *21, that the words used are indicative of voter 
                                                                                                                                                             
explicitly identify conflicting district court or supreme court decisions in its 
opinion in order to create an ‘express’ conflict under section 3(b)(3).”); Gainesville 
Woman Care, LLC v. State, 210 So. 3d 1243, n.1 (Fla. 2017)(“We have jurisdiction 
based on the First District Court of Appeal's misapplication of our precedent…”). 
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intent and that courts may not read those limiting words into the text, holding,  

Rather than limiting its application, the use of “any” repeatedly 
throughout the language of Amendment 7 yet again indicates its 
broadly designed and intended nature. There is no mention in the 
provision of its applicability only to “any internal” committee or to 
“any statutorily-mandated” committee, and this Court will not read 
that language into Amendment 7.   

 
Fourth, the MWA text includes a Self-Implementation Clause at subsection 

(f), and provides a specific list of actions that the Legislature solely retains the 

power to take.7 All of those actions involve increasing minimum wage rights, not 

restricting them. These words serve as limitations on legislative power and restrict 

the ability to enact inconsistent rules.  Holmes, 919 So. 2d at 407.  

Fifth, immediately following this list of actions reserved exclusively to the 

Legislature, the MWA separately enumerates a shorter list of actions that both the 

Legislature and “other public bodies” may take.8 The State’s reading of these two 

sentences to only reserve the authority of the Legislature renders the second list 

nugatory. This Court in Edwards, 2017 Fla. LEXIS 2136 at *21, held exactly that:  

By making the language in this provision two separate clauses, the 
drafters of Amendment 7 signaled that these two clauses were 

                                                 
7 “The state legislature may by statute establish additional remedies or fines for 
violations of this amendment, raise the applicable Minimum Wage rate, reduce the 
tip credit, or extend coverage of the Minimum Wage to employers or employees 
not covered by this amendment.”  
8 “…authority of the state legislature or any other public body to adopt … any other 
law … that provides for payment of higher or supplemental wages or benefits, or 
that extends such protections to employers or employees not covered by this 
amendment.” 
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intended to be read disjunctively …. Rather than give the entire 
provision a reasonable and logical meaning, Bartow and the Second 
District’s interpretation renders the language in the provision 
concerning incidents generated in accordance with state or federal law 
meaningless because it presumes that the second half of the language 
in the provision, including any “similar committees,” refers only to 
those same statutorily-mandated committees.  
 
Sixth, in Benjamin v. Tandem Healthcare, this Court held that courts must 

look directly to statutes referenced in an amendment in order to construe its intent. 

998 So. 2d 566, 570-71 (Fla. 2008). Here, the Amendment expressly incorporates 

the FLSA and cases interpreting it, all of which make clear that “the purpose 

behind the FLSA is to establish a national floor under which wage protections 

cannot drop, not to establish absolute uniformity in minimum wage and overtime 

standards nationwide at levels established in the FLSA.” Pac. Merch. Shipping 

Ass’n v. Aubry, 918 F.2d 1409, 1425 (9th Cir. 1990), cert. denied, 504 U.S. 979 

(1992)(emphasis added). Indeed, this Court has already made clear that the FLSA 

incorporation should be interpreted broadly. In rejecting the MWA’s opponents’ 

view, including the FRF, this Court held that the Amendment incorporates “a 

reference to the entire body of law under the FLSA[.]”  Advisory Op. to the AG re: 

Florida Minimum Wage Amendment 880 So. 2d at 641-44 (emphasis added).  Also 

central to its decision, the Court found instructive the Amendment’s incorporation 

of the “meaning” rather than “definitions” of FLSA terms. Id. at 641-42 

("‘meaning’ is ‘something that is interpreted to be the goal, intent, or end;’ while  
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‘definition’ is ‘the act of stating a precise meaning or significance.’”). Therefore, if 

the Amendment, by its own terms, is to be construed consistent with the “goal, 

intent, or end” of the FLSA, then its construction should be consistent with the 

policies stated by Congress in enacting the FLSA, and incorporated by the Florida 

Supreme Court into the jurisprudence governing the Amendment. 

Finally, this Court must apply all the words of the entire MWA, including its 

FLSA incorporation, as a harmonious whole in order to interpret the Amendment. 

In Edwards, 2017 Fla. LEXIS 2136 at *11-12, this Court stated as much, rejecting 

the overly technical reading, espoused by the Third District here: 

Statutory interpretation is a “holistic endeavor,” and when engaged in 
the task of discerning the meaning of a statute, we “‘will not look 
merely to a particular clause in which general words may be used, but 
will take in connection with it the whole statute. . . .’ ” Adverting to 
our catalogue of rules of statutory construction, [w]e are required to 
give effect to “every word, phrase, sentence, and part of the statute, if 
possible, and words in a statute should not be construed as mere 
surplusage.”  
 

The Third District impermissibly ignored this rule. 
 

CONCLUSION 

There can be no serious dispute that this Court can exercise discretionary 

jurisdiction over this appeal. Because the Third District misapplied the precedent 

discussed here (and more fully, if permitted, in our merits briefing) this Court 

should exercise its authority to construe the language of the MWA. 
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