
IN THE SUPREME COURT OF FLORIDA
CASE NO. SC17-2272

JOSE ANTONIO JIMENEZ,

Appellant,

v.

STATE OF FLORIDA,

Appellee,
_______________________/

REPLY TO THE STATE’S REPLY TO
APRIL 2, 2018 ORDER TO SHOW CAUSE

COMES NOW, the Appellant, JOSE ANTONIO JIMENEZ, by and

through counsel, submits this reply to the State’s reply to his

response to this Court’s show cause order. Mr. Jimenez states:

1. The State cites to this Court’s show cause order issued

on April 2, 2018: “this Court ordered Appellant to show cause why

the trial court's order should not be affirmed in light of this

Court's decision Hitchcock v. State, 226 So. 3d 216 (Fla. 2017).”

(State’s Reply at 2). As the State noted, the show cause order

referenced only Hitchcock v. State. In essence, the show cause

order asked whether the decision in Hitchcock resolve all of the

issues in Jimenez’s appeal, i.e. does Hitchcock v. State control

and require an affirmance. Despite this, Hitchcock v. State is

only discussed peripherally in the State’s reply. 

2. In his Response to the Show Cause Order, Jimenez set

out four issues that he maintained were either not at issue in

Hitchcock v. State or were not resolved be that decision. He

labeled these issues as Cause 1, Cause 2, Cause 3, and Cause 4.

3. The State’s reply combines Cause 1 and Cause 4 and
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addresses them in one argument (State’s Reply at 3-13). The

State’s reply then combines Cause 2 and Cause 3 and addresses

them in separate argument (State’s Reply at 13-15).

4. The State’s argument on “Cause 1 & 4” is captioned:

“There is No Separate Offense of ‘Capital Murder’; Hitchcock is

Directly on Point and Supports the Denial of Relief as Hurst is

not Retroactive.” (State’s Reply at 3). As suggested by the

semicolon, the State is making two separate arguments, not one.

The first assertion with its reference to a separate offense of

capital murder seeks to refute the central tenet of both Cause 1

and Cause 4 of the Response. The State’s second assertion speaks

to the retroactivity of Hurst v. State and says that Hitchcock v.

State decided the matter. But, Cause 1 nor Cause 4 of Jimenez’s

Response rest on the retroactivity of Hurst v. State.1 

5. Both, Cause 1 and Cause 4 concern Florida’s substantive

criminal law. Cause 1 focused on Hurst v. State and its ruling

that a finding of the statutorily defined facts was needed before

1Hurst v. State set out constitutional rulings. But, it also
included statutory construction. In Hurst v. State, this Court
construed § 921.141. This Court explained what facts the statute,
its plain language, required to be found before the range of
available punishment included death. In addition to a first
degree murder conviction, “the imposition of a death sentence in
Florida has in the past required, and continues to require,
additional factfinding.” 202 So. 3d at 53 (emphasis added).
Jimenez’s Cause 1 concerned this aspect of Hurst, i.e. the
additional facts statutorily identified as needed before a death
sentence is authorized for one convicted of first degree murder.
Given that as Hurst v. State noted the statute had long required
the finding of the additional facts, the retroactivity of Hurst
was not part of Jimenez’s Cause 1 argument. The additional facts,
also known as elements, are components of a statutorily defined
criminal offense which constitutes substantive law.
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a death sentence could be imposed on a defendant convicted of

first degree murder. Cause 4 focused on Chapter 2017-1 of the

Laws of Florida which confirmed this Court’s reading of § 921.141

and showed legislative intent that this reading of the statute

applied in cases in which the homicide was committed prior to

June 24, 2002. The identification of the elements of a criminal

offense is substantive law and a legislative function. When a

court construes a statute and identifies the elements of a

statutorily defined criminal offense, the ruling constitutes

substantive law and dates to the statute’s enactment. Bousley v.

United States, 523 U.S. 614, 625 (1998) (Stevens, J., concurring

in part and dissenting in part) (“This case does not raise any

question concerning the possible retroactive application of a new

rule of law, cf. Teague v. Lane, 489 U.S. 288 (1989), because our

decision in Bailey v. United States, 516 U.S. 137 (1995), did not

change the law. It merely explained what § 924(c) had meant ever

since the statute was enacted. The fact that a number of Courts

of Appeals had construed the statute differently is of no greater

legal significance than the fact that 42 U.S.C. § 1981 had been

consistently misconstrued prior to our decision in Patterson v.

McLean Credit Union, 491 U.S. 164 (1989).”) (emphasis added). “A

judicial construction of a statute is an authoritative statement

of what the statute meant before as well as after the decision of

the case giving rise to that construction.” Rivers v. Roadway

Exp., Inc., 511 U.S. 298, 312-13 (1994) (emphasis added).

6. In Alleyne v. United States, 570 U.S. 99, 111 (2013),
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the Supreme Court said:

When a finding of fact alters the legally prescribed
punishment so as to aggravate it, the fact necessarily
forms a constituent part of a new offense and must be
submitted to the jury. It is no answer to say that the
defendant could have received the same sentence with or
without that fact. It is obvious, for example, that a
defendant could not be convicted and sentenced for
assault, if the jury only finds the facts for larceny,
even if the punishments prescribed for each crime are
identical. One reason is that each crime has different
elements and a defendant can be convicted only if the
jury has found each element of the crime of conviction.

Alleyne, 570 U.S. at 114-15 (emphasis added).

7. Recently, this Court agreed: “any fact that increases

the statutory maximum sentence is an ‘element’ of the offense to

be found by a jury.” Williams v. State, _ So. 3d _, 2018 WL

1007810, *4 (Fla. Feb. 22, 2018) (emphasis added). This Court

then held that elements had to “be submitted to a jury and found

beyond a reasonable doubt.” Id.  at *5 (emphasis added).

8. Cause 1 of Jimenez’s response relied upon this Court’s

construction of § 921.141 set forth in Hurst v. State:

[A]ll the findings necessary for imposition of a death
sentence are “elements” that must be found by a jury,
and Florida law has long required that jury verdicts
must be unanimous. Accordingly, we reiterate our
holding that before the trial judge may consider
imposing a sentence of death, the jury in a capital
case must unanimously and expressly find all the
aggravating factors that were proven beyond a
reasonable doubt, unanimously find that the aggravating
factors are sufficient to impose death, unanimously
find that the aggravating factors outweigh the
mitigating circumstances, and unanimously recommend a
sentence of death.

202 So. 3d at 57 (emphasis added). Because the statutorily

defined facts are necessary to increase the range of punishment
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to include death, this Court held that those facts had to be

proven beyond a reasonable doubt “to essentially convict a

defendant of capital murder.” Id. at 53-54 (emphasis added). 

9. In Cause 1, Jimenez did not argue that the decision in

Hurst v. State was retroactive under Witt v. State, 387 So. 2d

922 (Fla. 1980). His contention was that this Court in Hurst v.

State had merely identified those statutorily defined facts that

are elements essential to establish guilt of the highest degree

of murder for which death is an authorized punishment. Indeed,

this Court said that proof of the identified facts was a

longstanding requirement under the statute:

the imposition of a death sentence in Florida has in
the past required, and continues to require, additional
factfinding that now must be conducted by the jury. As
the Supreme Court long ago recognized in Parker v.
Dugger, 498 U.S. 308 (1991), under Florida law, “The
death penalty may be imposed only where sufficient
aggravating circumstances exist that outweigh
mitigating circumstances.” Id. at 313 (emphasis added)
(quoting § 921.141(3), Fla. Stat. (1985)). 

Hurst v. State, 202 so. 3d at 53 (emphasis added). Under Fiore v.

White, 531 U.S. 225, 226 (2001), a decision that identifies the

elements of criminal offense based on a statute’s plain language

is “not new law” and does present a question of retroactivity.

This is because such a decision merely sets forth the substantive

law that was effective on the date of the statute’s enactment. 

10. In its reply, the State claims that this Court in Hurst

v. State did not actually mean that the statutorily defined facts

were elements. According to the State, this Court simply “made an

analogy that these factors were like ‘elements’”. (State’s Reply
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at 3). For this, the State does not cite Hitchcock v. State, or

any case law for that matter. It merely states: “While each of

the three sentencing factors are now required findings, it is not

logical or appropriate to equate them with the actual elements of

an offense.”2 (State’s Reply at 4) (emphasis added). The State

cites no authority for this statement which is central to the

State’s argument as to Cause 1.3 

11. The State does not address Williams v. State, 2018 WL

1007810 at *4, where this Court held: “any fact that increases

the statutory maximum sentence is an ‘element’ of the offense to

be found by a jury.” (Emphasis added). Since as explained in

Hurst v. State, a death sentence cannot be considered or imposed

by a judge unless a jury unanimously finds that the State proved

the statutorily identified facts, these facts are elements under

Williams v. State. The statutorily defined facts were correctly

referenced as elements in Hurst v. State because they serve to

increase the statutory maximum from a life sentence to a death

sentence.4

2Seemingly, the State’s argument is that this Court’s ruling
in Hurst v. State defied logic when it said that the statutorily
defined facts needed to authorize a death sentence were elements.

3The State goes on to say that: “Labeling sentencing factors
as ‘elements’ of capital murder is a misperception and not
supported by Hurst I, Hurst II, or any case.” (State’s Reply).
This after the State acknowledged that this Court in Hurst v.
State had in fact stated: “all the findings necessary for
imposition of a death sentence are ‘elements’”. Hurst v. State,
202 So. 3d at 57. It is the State’s position that is not logical.

4This is of course in addition to this Court’s reference to
them as elements in Hurst v. State.
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12. Cause 1 is premised upon this Court reading of the

plain language of § 921.141 as to the factfinding necessary for

the range of punishment to include death. Under Williams v.

State, facts necessary to increase the permissible maximum

sentence are elements of a greater criminal offense for which an

increased maximum sentence is authorized. In Hurst v. State, this

Court correctly referred to the additional facts as elements of

capital murder. The State’s reply to Cause 1 is to contend

without any supporting authority that the statutorily defined

facts identified in Hurst v. State are not elements, merely

sentencing factors. The State does not rely on Hitchcock v. State

or any other decision from this Court in making this argument. It

simply says that Jimenez’s contention is “is not logical” and is

a “misperception” of Hurst v. State.

13. Whether the statutorily defined facts that must be

found before a death sentence can be imposed are elements is

itself an important question that must be resolved by this Court.

Given the State’s position that this Court misspoke in Hurst v.

State and that Williams v. State is wrong, full briefing of

whether the statutorily defined facts are elements is warranted.

14. If as Jimenez contends that those statutorily defined

facts are elements as indicated in Hurst v. State, the question

becomes when did the statute first require these facts to be

found before a death sentence was authorized. This question is

not a matter of procedure, but one of substantive law. Of course,

this Court referred to the additional factfinding required by the
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statute as longstanding.5 Because the State argues that the facts

necessary to authorize a judge to impose death are not elements,

it never addresses when Florida’s substantive law established

these facts as necessary or elements of the criminal offense for

which death was an authorized punishment. Certainly, this Court

in Hitchcock v. State did not address when the longstanding

additional factfinding became operational. Full briefing on the

matter is warranted.

15. Cause 4 relies upon the enactment of Chapter 2017-1 as

showing legislative intent that the statutorily defined facts are

elements of the criminal offense for which the range of

punishment includes death, and that these elements must be proven

beyond a reasonable doubt. The legislature made clear that the

revised statute governed capital case even when the homicide at

issue was committed before the revised statute was enacted,

particularly in cases in which new “penalty phases” were ordered

on the basis of Hurst v. State. Under Chapter 2017-1, the new

proceeding is functionally a trial of the defendant’s guilt of

the additional elements needed for capital first degree murder. 

16. This means the new proceedings will be to decide if the

State can prove the existence of the additional elements at the

time of the homicide at issue. Because Chapter 2017-1 applies in

5In fact, this Court in Hurst v. State noted: “the Supreme
Court long ago recognized in Parker v. Dugger, 498 U.S. 308
(1991), under Florida law, ‘The death penalty may be imposed only
where sufficient aggravating circumstances exist that outweigh
mitigating circumstances.’ Id. at 313.” This shows that the
additional factfinding was necessary in 1991 at the time that
Parker v. Dugger issued.
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the new proceeding ordered in Card v. Jones, 219 So. 3d 47, 48

(Fla. 2017), the legislature intended the statutorily defined

facts, or elements to be operational and effective at the time of

the homicide in Card.6 There, the question is whether Card

committed capital first degree murder when the homicide was

carried out in 1981. See Johnson v. State, 205 So. 3d 1285 (Fla.

2016);7 Armstrong v. State, 211 So.3d 864 (Fla. 2017);8 Anderson

v. State, 220 So. 3d 1133,1152 (Fla. 2017).9 If Chapter 2017-1

was intended to be operational at the time of the 1981 homicide

at issue in Card, it must also be recognized as operational at

the time of the 1992 homicide at issue in Jimenez’s case.10 

17. The State draws no distinction between Cause 1 and

Cause 4. Its argument is that the additional facts necessary to

6Card was convicted of first degree murder for a 1981
homicide. Card v. State, 453 So. 2d 17, 18 (Fla. 1984).

7Johnson was convicted of 3 first degree murders committed
in 1981. Johnson v. State, 438 So. 2d 774, 775 (Fla. 1983).

8Armstrong was convicted of first degree murder for a 1990
homicide. Armstrong v. State, 211 So. 3d at 865. 

9Anderson was convicted of a first degree murder for a 1994
homicide. Anderson v. State, 841 So. 2d 390, 394 (Fla. 2003).

10The State includes a brief discussion of Victorino v.
State, 2018 WL 1193382 (Fla. Mar. 8, 2018), but misses the point.
In Victorino, this Court found that the legislature’s intent that
Chapter 2017-1 apply retrospectively did not violate the Ex Post
Facto Clause because it did not alter the elements of the
criminal offense. Of course that means the elements, the
additional factfinding required to authorize a death sentence,
were operational at the time of Card’s homicide in 1981,
authorize application of the statute would violate the Ex Post
Facto Clause. Since the additional facts were elements of the
criminal offense for which death was an authorized punishment in
1981, they were also elements at the time of the 1992 homicide at
issue in Jimenez’s case.
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authorize a death sentence are not elements of a higher degree of

murder.11 The State’s argument is that this Court did not mean

what it said in Hurst v. State, and apparently that Williams v.

State was wrongly decided.12 The State does not rely on Hitchcock

v. State, or any case law, as refuting Jimenez’s contention in

both Cause 1 and Cause 4 that the additional facts set forth in

Hurst v. State and Chapter 2017-1 are elements of the highest

degree of murder for which the range of punishment includes

death. Full briefing is warranted.

11The statute requires the State prove the existence of the
additional facts beyond a reasonable doubt to the satisfaction of
a unanimous jury before the judge will be authorized to impose a
death sentence. This means the additional fact are elements that
when combined with the elements of first degree murder,
constitute greater offense of capital first degree murder. 

12The State’s reply includes a discussion of Fiore v. White,
531 U.S. 225 (2001), but misses its significance. There, after
Fiore’s conviction was final, a court ruled that the plain
language of the statute under which Fiore was convicted included
an element that Fiore’s jury was not told was necessary for a
guilty verdict. Because the court decision did not create a new
element but merely read the statute’s plain language, the element
recognized in court decision was the law as of the statute’s
enactment. Because Fiore’s jury had not found this necessary
element, his conviction violated due process. The State says
Fiore does not apply to Jimenez’s case because he “was found
guilty of first degree murder by a unanimous jury; the state
proved all the required elements.” (State’s Reply at 7). However
the additional facts set out in Hurst v. State and in Chapter
2017-1 which are elements of capital first degree murder and
necessary to authorize a death sentence were not found proven
beyond a reasonable doubt by a unanimous jury because the jury
was not instructed on the need to find these additional facts or
elements beyond a reasonable doubt as required by due process.
Thus just as an essential element was not proven beyond a
reasonable doubt in Fiore, the additional facts or elements
necessary to convict of capital first degree murder and authorize
death as a punishment were not found proven beyond a reasonable
doubt at Jimenez’s trial. Jimenez has not been convicted of the
criminal offense for which death is authorized. His death
sentence is invalid, just as Fiore’s conviction was invalid.
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18. As to the State’s argument as to Cause 2 and Cause 3,

it does not at any point in this section of its reply contend,

cite or rely on Hitchcock v. State. The State makes no assertion

of any kind that Hitchcock is controlling as to Cause 2 and/or

Cause 3. The caption to the argument merely says: “Cause 2 & 3 -

Appellant is Not Entitled to a Re-Evaluation of his Previously

Denied Claims.” Within the argument the State cites Hendrix v.

State, 136 So. 3d 1122 (Fla. 2014), and Marek v. State, 8 So. 3d

1123 (Fla. 2009). Based on these decision, the State writes:

“Appellant is not entitled to relitigate any of the previously

litigated issues.” (State’s Reply at 13). 

19. The State overlooks a couple of important points.

First, Marek and Hendrix were permitted to file briefs in their

appeals and explain their arguments as to why they should be able

to revisit this Court’s earlier adverse decisions. In his appeal,

Marek explained that the basis for this Court previous denial of

his ineffective assistance claim was contrary to the US Supreme

Court decisions in Williams v. Taylor, 529 U.S. 362 (2000);

Wiggins v. Smith, 539 U.S. 510 (2003); and Rompilla v. Beard, 545

U.S. 374 (2005). This Court rejected Marek’s argument, but not

because Marek could not relitigate a previous ruling. Instead,

this Court said, “these cases did not change the standard of

review for claims of ineffective assistance of counsel.” Marek v.

State, 8 So. 3d at 1129. This Court also found that Marek had

raised the identical argument in a prior successive 3.851 citing

the same US Supreme Court decisions. Marek v. State, 8 So. 3d at
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1129 (“In his appeal from the denial of his prior successive

postconviction motion, Marek argued that his claim of ineffective

assistance of counsel should be reexamined under those

cases.”).13 Marek is readily distinguishable.

20. Hendrix, like Marek, was permitted to brief the issue

that this Court ultimately found barred because it had been

previously litigated. The issue that was barred was Hendrix’s

argument that the judge who presided at his trial was bias. The

issue had been raised and denied in Hendrix’s direct appeal. In

his first 3.851 motion, Hendrix asserted that newly discovered

evidence warranted revisiting the claim. The decision that the

State cites in its reply is the appeal from a successive 3.851

raising the same judge bias claim rejected in the direct appeal

and the prior collateral appeal. Hendrix v. State, 136 So. 3d at

1124. Hendrix did not argue in his successive 3.851 any new

evidence or new legal development as a basis for revisiting an

issue previously decided. The circumstances in Hendrix are also

readily distinguishable from those in Jimenez’s appeal.

21. While relying on Marek and Hendrix, the State ignored

case law recognizing circumstances in which a previously decision

rejecting a claim can be revisited. Generally, the law of the

case doctrine precludes revisiting previously decided matters.

See Brunner Enters., Inc. v. Department of Revenue, 452 So.2d

550, 552 (Fla.1984) (“all questions of law which have been

13This means that a previously litigated issue cannot be
relitigated without reliance on new law or new facts. 
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decided by the highest appellate court become the law of the case

which must be followed in subsequent proceedings, both in the

lower and appellate courts.”). This Court has held that “the

doctrine is not an absolute mandate, but rather a self-imposed

restraint that courts abide by to promote finality and efficiency

in the judicial process and prevent relitigation of the same

issue in a case.” State v. Owen, 696 So. 2d 715, 720 (Fla. 1997).

In Owen, this Court discuss its equitable power to reconsider a

previously litigated claim:

This Court has the power to reconsider and correct
erroneous rulings in exceptional circumstances and
where reliance on the previous decision would result in
manifest injustice, notwithstanding that such rulings
have become the law of the case. 

Id. at 720. The manifest injustice exception to the law of the

case doctrine derives from this Court’s inherent equitable power

to reconsider and correct a prior erroneous ruling. See Thompson

v. State, 208 So. 3d 49, 50 (Fla. 2016) (“to fail to give

Thompson the benefit of Hall, which disapproved of Cherry, would

result in a manifest injustice, which is an exception to the law

of the case doctrine.”). This Court’s equitable power to revisit

an issue previously decided can arise from intervening law or

discovery of new information revealing a factual error.

22. Because this Court has inherent equitable power to

revisit its prior ruling in a case when warranted, a party asking

this Court to exercise its inherent equitable power should be

allowed to fully brief the matter. Obviously, manifest injustice

arguments are case specific. In his case, Marek was given the

13



opportunity to argue why the intervening decisions warranted

revisiting his ineffective assistance claim. While this Court

found that Marek had failed to show what was necessary to justify 

setting aside the law of the case, it did not preclude Marek from

fully briefing his arguments on the matter.14 

23. In Cause 2 of his Response, Jimenez asserted that error

under Caldwell v. Mississippi, 472 U.S. 320 (1985), infected his

penalty phase proceedings. Jimenez’s Caldwell claim is not the

usual one made in Florida challenging the instructions informing

jurors of their advisory role in the penalty phase proceedings.

Instead, it rests on the specific and unusual penalty phase

argument made the State to Jimenez’s jury. The prosecutor told

the jury that “[o]ur legislature made a decision for you, like it

or not, and no one wants to participate in a process where a life

will be taken * * * you promised you would follow the law, and

whether or not you like the law *** [i]f you find the aggravating

circumstances outweigh the mitigating circumstances there’s only

one recommendation you can come back with.”

24. In his Response, Jimenez noted that he had argued in

his direct appeal that the prosecutor’s argument violated

Caldwell. (Response at 3 n.3). He also noted that this Court had

found that the issue had not been preserved at trial. He set

14The State’s reliance on Marek and Hendrix is misplaced
because full briefing was permitted in both cases. Both Marek and
Hendrix had the opportunity to fully brief why their specific
circumstances should cause the law of the case doctrine to give
way. Indeed, a case-by-case analysis seems particularly
appropriate when appealing to this Court inherent equitable power
to revisit a previous ruling.
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forth his Caldwell argument as Cause 2 because from his reading

of Hitchcock v. State, nothing was said about the intersection of

Hurst v. State and Caldwell v. Mississippi. Moreover, the kind of

Caldwell error Jimenez asserts is qualitatively different than

what has been presented in Hitchcock and other cases.

25. The Caldwell issue in Jimenez’s case has grown in

importance due to this Court’s often stated view that any error

under Hurst v. State is harmless per se when a jury returned a

unanimous death recommendation. Because his jury returned a

unanimous recommendation, Jimenez believes he must underscore the

prosecutor’s improper argument as showing why the recommendation

was unanimous and any error not harmless:

The prosecutor had advised the jury that the law
required each jurors to vote to recommend death. So
long as the jurors followed the law, they bore no
responsibility. The 12-0 death recommendation was due
to the State’s improper argument.

(Response at 19). This Court has yet to address its reliance on a

12-0 death recommendation as proving any Hurst error was harmless

in the context of other Eighth Amendment error which contributed

to the 12-0 recommendation. Full briefing is warranted.

26. Cause 3 of Jimenez’s response presented his argument

about the post-2002 denial of his newly discovered evidence claim

and the necessary cumulative consideration with his Brady and

Strickland claims. Jimenez argued the claim had to be revisited

in light of this Court’s determination that Hurst must be applied

retroactively to June 24, 2002. Since Hurst is now treated as the

governing law of Florida as of June 24, 2002, Hurst must be
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factored into the analysis of the probability that a less severe

sentence would result at a resentencing. The law of the case

doctrine must give way to the intervening decisions and the

manifest injustice in Jimenez’s case. See State v. Owen.

27. The State makes no argument that Hitchcock v. State is

controlling as to Cause 3. It simply challenges Jimenez’s reading

of this Court’s case law concerning newly discovered evidence

claims. Since Hitchcock v. State is not controlling, full

briefing is warranted so that the matter can be fully aired

before this Court as envisioned by the adversarial process.

WHEREFORE, Mr. Jimenez submits full briefing under the Due

Process and Equal Protection Clauses of the Fourteenth Amendment

and under the Eighth Amendment is required. 

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 11th day of June, 2018, I

electronically filed the foregoing motion with the Court’s

electronic filing system which will send a notice of electronic

filing to opposing counsel of record.

/s/ Martin J. McClain
MARTIN J. MCCLAIN
Florida Bar No. 0754773
McClain & McDermott, P.A.
Attorneys at Law 
141 NE 30th Street
Wilton Manors, FL 33334
martymcclain@earthlink.net 
(305) 984-8344

Counsel for Mr. Jimenez     
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