
 

 

IN THE SUPREME COURT OF FLORIDA 

JOSE ANTONIO JIMENEZ, 

 Appellant, 

       CASE NO. SC17-2272 

v.       DEATH PENALTY CASE 

          

STATE OF FLORIDA,  

 Appellee. 

______________________________/ 

 

STATE’S REPLY TO APRIL 2, 2018 ORDER TO SHOW CAUSE   

 

 COMES NOW, APPELLEE, the State of Florida, by and through the 

undersigned counsel, and submits this reply to Appellant’s 

Response to this Court’s April 2, 2018, Order to Show Cause and 

submits that this Court should affirm the circuit court’s order 

denying Appellant postconviction relief in accordance with this 

Court’s precedent in Asay and Hitchcock.   

STATEMENT OF THE CASE AND FACTS 

 

Appellant is in custody pursuant to a valid judgment of guilt 

and sentence of death entered December 14, 1994, for First-Degree 

Murder. This Court found the following facts: 

On October 2, 1992, Jimenez beat and stabbed to death 

sixty-three-year-old Phyllis Minas in her home. During 

the attack her neighbors heard her cry, “Oh God! Oh my 

God!” and tried to enter her apartment through the 

unlocked front door. Jimenez slammed the door shut, 

locked the locks on the door, and fled the apartment by 

exiting onto the bedroom balcony...Rescue workers 

arrived several minutes after Jimenez inflicted the 

wounds, and Minas was still alive. After changing his 

clothes and cleaning himself up, Jimenez spoke to 

neighbors in the hallway and asked one of them if he 

could use her telephone to call a cab. 
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Jimenez's fingerprint matched the one lifted from the 

interior surface of the front door to Minas's apartment… 

In 1994, a jury found him guilty of first-degree murder 

and burglary of an occupied dwelling with an assault and 

battery and unanimously recommended the death sentence. 

The court followed the jury's recommendation, finding 

four aggravating circumstances, one statutory mitigating 

circumstance, and two nonstatutory… 

 

Jiminez v. State, 703 So. 2d 437 (Fla. 1997). This Court affirmed 

Appellant’s convictions and sentence in Jiminez v. State, 703 So. 

2d 437 (Fla. 1997). The sentence became final on May 18, 1998, 

when the United States Supreme Court denied certiorari. Jiminez v. 

Florida, 523 U.S. 1123 (1998).   

On January 12, 2016, the United States Supreme Court issued 

Hurst v. Florida, 136 S.Ct. 616 (2016), finding Florida’s capital 

sentencing procedure unconstitutional to the extent it did not 

require unanimous jury findings to render defendants death 

eligible.  In response, on January 9, 2017, Appellant filed a 

successive postconviction motion to vacate death sentence.  The 

postconviction court summarily denied Appellant’s Motion as this 

Court determined that Hurst v. Florida and Hurst v. State, 202 

So.3d 40 (Fla. 2016) do not apply retroactively to cases like 

Appellant’s which was final before the issuance of Ring v. Arizona, 

536 U.S. 584 (2002). Appellant appealed and on April 2, 2018, this 

Court ordered Appellant to show cause why the trial court's order 

should not be affirmed in light of this Court's decision in 

Hitchcock v. State, 226 So.3d 216 (Fla. 2017). Appellant filed his 
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Response on May 14, 2018. This reply follows.1   

ARGUMENT 

CAUSE 1 & 4- THERE IS NO SEPARATE OFFENSE OF ‘CAPITAL 

MURDER’; HITCHCOCK IS DIRECTLY ON POINT AND SUPPORTS THE 

DENIAL OF RELIEF AS HURST IS NOT RETROACTIVE (restated). 

Appellant claims that Hurst II and revised §921.141 (Chapter 

2017-1) establish elements of the greater offense of capital first 

degree murder. This is an incorrect statement of law.  

In Hurst II, this Court held that to impose a death penalty 

a jury must find that the required penalty phase fact-finding 

included not only that the aggravators are proven beyond a 

reasonable doubt, but also that the aggravating factors are 

sufficient to impose death, and that the aggravating circumstances 

outweigh the mitigating circumstances.  In its analysis, the court 

made the analogy that these factors were like “elements”, however 

distinguished elements of a crime from sentencing factors using 

phrases such as: “just as elements of a crime” (p.53); “these 

                                                           
1 Preliminarily, the State would note that Appellant alleges he has 
a substantive right to an individualized appellate process and 

objects to this Court’s use of a Show Cause order. This Court’s 

long-standing tag procedure does not violate due process nor equal 

protection. The United States Supreme Court employs a similar 

procedure when dealing with numerous cases involving the same 

issue. It decides the lead case then vacates and remands the other 

cases to the lower courts in light of the new decision in the lead 

case. This procedure is referred to as “grant, vacate, and remand” 

or “GVR”. Lawrence v. Chater, 516 U.S. 163, 166 (1996) (noting 

“the [‘grant, vacate, and remand’] order has, over the past 50 

years, become an integral part of this Court's practice, accepted 

and employed by all sitting and recent Justices”); Wellons v. Hall, 

558 U.S. 220, 225 (2010).  There is no basis for this Court to 

amend its procedure here.    
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findings occupy a position on par with elements of a greater 

offense” (p.57); and using quotation marks around the word 

“elements” (p.57).  The fact that the Court analogized a critical 

sentencing factual finding with an element did not turn the 

sentencing factor into an actual element of the crime. While each 

of the three sentencing factors are now required findings, it is 

not logical or appropriate to equate them with the actual elements 

of an offense. Statutory elements are what provide notice to 

citizens defining criminal offenses, thus, they cannot be re-

defined based on the nature of the case at issue-- which is what 

occurs with each defendant’s various aggravators and mitigators. 

Labeling sentencing factors as “elements” of capital murder is a 

misperception and not supported by Hurst I, Hurst II, or any case. 

Appellant asserts that the United States Supreme Court’s 

finding in Alleyne v. United States, 133 S.Ct. 2151 (2013), held 

that the facts necessary to increase the authorized punishment to 

include death are elements of a new or separate offense.  Alleyne 

does no such thing.  Alleyne held that any facts that increase the 

mandatory minimum sentence for an offense must be submitted to the 

jury and found beyond a reasonable doubt because “the Sixth 

Amendment applies where a finding of fact both alters the legally 

prescribed range and does so in a way that aggravates the penalty.”  

Alleyne, 133 S. Ct. at 2151, 2155, 2161 n.2.  The Alleyne Court 

explained, “this is distinct from factfinding used to guide 
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judicial discretion in selecting a punishment within limits fixed 

by law.” Id. “While such findings of fact may lead judges to select 

sentences that are more severe than the ones they would have 

selected without those facts, the Sixth Amendment does not govern 

that element of sentencing.”  Id. at 2161, n.2.  Again, the generic 

use of the word “element” in those discussions does not turn a 

jury’s factual finding into an element of the offense itself. In 

a first-degree murder charge, the elements include facts like a 

person is dead and the criminal cause of death.   

The United States Supreme Court recognized this distinction 

in Ring when it stated that aggravators “operate as the functional 

equivalent of an element of a greater offense.”  Ring, 536 U.S. at 

609 (emphasis added). Ring did not elevate the statutory 

aggravating circumstances into elements of a crime, nor did it 

create a new crime. Schriro v. Summerlin, 542 U.S. 348, 354-55 

(2004).  Further, the current Florida statute similarly does not 

convert the sentencing factors into elements of the crime.  

Appellant argues that Hurst II and revised §921.141 increases 

the range of penalty for a defendant convicted of first degree 

murder by creating a presumption in favor of a life sentence.  This 

is not correct.  In Hurst II, this Court specifically rejected 

Hurst’s claim that he receive an automatic life sentence. Hurst 

II, 202 So.3d at 44.  Merely, the procedure by which a sentence is 

determined has changed which was made clear in Victorino v. State, 
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2018 WL 1193382 at *2 (Fla. Mar. 8, 2018), where this Court ruled 

that Florida’s new sentencing law, “neither alters the definition 

of criminal conduct nor increases the penalty by which the crime 

of first-degree murder is punishable.” 

Appellant cites to Fiore v. White, 531 U.S. 225 (2001).  

There, Fiore and his co-defendant, Scarpone, were convicted of 

operating a hazardous waste facility without a permit. The State 

of Pennsylvania argued that while Fiore and Scarpone had a permit, 

they deviated so dramatically from its terms that they violated 

the statute. The Pennsylvania Supreme Court declined to review 

Fiore’s conviction, but later reversed Scarpone’s conviction 

finding that although it was unlawful to operate without a permit, 

one who merely deviates from a permit’s terms did not qualify as 

a person without a permit. Fiore v. White, 531 U.S at 227. 

The Court of Appeals reviewing Fiori’s federal habeas 

petition believed the Pennsylvania Supreme Court had announced a 

new rule in Scarpone’s case, inapplicable to Fiore, and pointed 

out that state courts are under no constitutional obligation to 

apply new rules retroactively. Id.  Upon review, the United States 

Supreme Court requested that the Pennsylvania Supreme Court 

explain whether the Scarpone case created a new law.  The 

Pennsylvania court replied that the decision in Scarpone’s case 

did not announce a new law, but clarified the law at the date 

Fiore’s conviction became final.  Based on the explanation, the 
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United States Supreme Court ruled that because Scarpone’s case did 

not create a new law, it did not present an issue of retroactivity; 

instead, the question was whether Fiore could be convicted for 

conduct that Pennsylvania’s criminal statute did not prohibit.  Of 

course, the Court ruled that Fiore’s conviction was a violation of 

due process because failure to possess a permit is a basic element 

of the crime and Pennsylvania could not prove this element as Fiore 

had the appropriate permit.  Id. at 228-229.   

Fiore is inapplicable to the case at bar.  Fiore was convicted 

of a crime where the state could not prove an essential element, 

i.e., that he did not possess a permit. Here, Appellant was found 

guilty of first degree murder by a unanimous jury; the state proved 

all the required elements.  Secondly, Hurst II merely established 

a procedural change in sentencing. Procedural changes are only 

applicable to pending prosecutions.  This Court recognized the 

procedural nature of the change in Jackson v. State, 213 So. 3d 

754 (Fla. 2017). There, this Court discussed 2016-13, the 

predecessor of the current law, and its increase in the number of 

jurors necessary to recommend the death penalty, and specifically 

stated that the change was procedural not substantive.  This Court 

noted that, but for requiring a unanimous jury vote, Chapter 2016-

13 could be applied to pending prosecutions. Evans v. State, 213 

So. 3d 856, 3 (Fla. 2017), citing Perry v. State, 210 So. 3d 630 

(Fla. 2016). Therefore, it follows that Chapter 2017-1, which 
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followed Hurst II and is found in the revised §921.141, is a 

procedural change only applicable to pending prosecutions. This 

Court has repeatedly held that Hurst II applies only to cases where 

a defendant’s conviction and sentence was final post-Ring.  See 

Hitchcock, 226 So.3d at 217 (“We have consistently applied our 

decision in Asay, denying the retroactive application of Hurst v. 

Florida as interpreted in Hurst v. State to defendants whose death 

sentences were final when the Supreme Court decided Ring v. 

Arizona”). Further, Article X, §9 of the Florida Constitution 

states, “Repeal or amendment of a criminal statute shall not affect 

prosecution or punishment for any crime previously committed.”  

Defendants are not entitled to a new penalty phase every time there 

is a change in the sentencing statute.  See also Asay v. State, 

224 So.3d 695, 703 (Fla. 2017) (rejecting claim chapter 2017-1, 

Laws of Florida, “creates a substantive right to a life sentence 

unless a jury unanimously recommends otherwise”). The only statute 

relevant is the statute that existed at the time Appellant’s 

conviction and sentence became final.    

Further support is found in Victorino v. State, 2018 WL 

1193382 (Fla. March 8, 2018), where this Court ruled that the new 

sentencing procedure is not an ex post facto law.  Appellant uses 

this ruling to assert that the “elements” of capital first degree 

murder have always been part of the statute, and were at the time 

of his conviction and sentence. Appellant is misconstruing the 
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Court’s ruling.  In Asay, this Court held that Hurst v. State is 

not retroactive to any case in which the death sentence was final 

prior to the June 24, 2002, decision in Ring.  Asay v. State, 210 

So.3d 1, 22 (Fla. 2016); Hurst v. State, 202 So.3d 40 (Fla. 2016); 

Ring v. Arizona, 536 U.S. 584 (2002).  The judgment in Asay became 

final October 7, 1991, and thus Asay was not eligible for any 

relief under Hurst.  Asay, 210 So.3d at 8.  The Ring2 decision date 

is the bright-line cutoff point for retroactivity of a Hurst claim.  

Thus far, this Court has refused to extend Hurst v. Florida and 

Hurst to defendants, including Asay, based solely on the fact that 

their judgments were final prior to the decision in Ring.3  

                                                           
2 Ring is not retroactive under Schriro v. Summerlin, 542 U.S. 348, 

353 (2004), thus, further undercutting Appellant’s claim.  There 

the Supreme Court determined Ring was a procedural rule and did 

not create a substantive constitutional change in the law as it 

only “altered the range of permissible methods for determining 

whether a defendant’s conduct is punishable by death, requiring 

that a jury rather than a judge find the essential facts bearing 

on punishment.”  Schriro, 542 U.S. at 353.  Ring did not alter the 

“range of conduct or the class of persons that the law punishes.”  

Id.  Ring “announced a new procedural rule that does not apply 

retroactively to cases already final on direct review.”  Id at 

358.  Because Hurst is an expansion of Ring to Florida, Hurst like 

Ring did not create a substantive rule and is not retroactive under 

federal law. 
3 This Court has reaffirmed Hurst is not retroactive to cases final 

before June 24, 2002 and affirmed the denial of the Hurst claim on 

that basis. See Stein v. State, 237 So. 3d 919 (Fla. 2018); Gordon 

v. State, 235 So. 3d 311 (Fla. 2018); Whitton v. State, 238 So. 3d 

724 (Fla. 2018); Krawczuk v. State, 237 So. 3d 915 (Fla. 2018); 

Sireci v. State, 237 So. 3d 916 (Fla. 2018); Rodriguez v. State, 

237 So. 3d 918 (Fla. 2018); Consalvo v. State, 235 So. 3d 307 (Fla. 

2018); Sliney v. State, 235 So. 3d 310 (Fla. 2018); Miller v. 

Jones, 237 So. 3d 921 (Fla. 2018); Lamarca v. State, 237 So. 3d 

914 (Fla. 2018); Whitfield v. State, 235 So. 3d 297 (Fla. 2018); 
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Then on August 10, 2017, this Court reiterated: 

Although Hitchcock references various constitutional 

provisions as a basis for arguments that Hurst v. State 

should entitle him to a new sentencing proceeding, these 

are nothing more than arguments that Hurst v. 

State should be applied retroactively to his sentence, 

which became final prior to Ring. As such, these 

arguments were rejected when we decided Asay. 

Accordingly, we affirm the circuit court's order 

summarily denying Hitchcock's successive postconviction 

motion pursuant to Asay. 

Hitchcock, 226 So.3d at 217; see also Asay, 224 So.3d at 703 

(rejecting claim chapter 2017-1, Laws of Florida, “creates a 

substantive right to a life sentence unless a jury unanimously 

recommends otherwise”); Lambrix, 227 So.3d at 113 (rejecting 

arguments based on Eighth Amendment,4 due process, equal 

                                                           
Mendoza v. State, 235 So. 3d 302 (Fla. 2018); Gudinas v. State, 

235 So. 3d 303 (Fla. 2018); Sochor v. State, 235 So. 3d 304 (Fla. 

2018); Fotopoulos v. State, 237 So. 3d 911 (Fla. 2018); Marquard 

v. State, 234 So. 3d 560 (Fla. 2018). See also Asay, 210 So.3d at 

8, 22 (sentence final in 1991); Hitchcock, 226 So.3d at 216; 

Lambrix v. State, 217 So.3d 977, 989 (Mar. 2017) (sentence final 

in 1986).  
4 Also, Appellant’s claim his death sentence violates the Eighth 

Amendment and that Hurst v. State is retroactive must be rejected.  

His argument that defendants who did not receive a unanimous jury 

recommendation are not eligible to receive a death sentence and 

cannot be executed under the Eighth Amendment is flawed (and 

irrelevant herein as Appellant did in fact have a unanimous jury 

recommendation of death).  In Spaziano v. Florida, the United 

States Supreme Court held that the Eighth Amendment is not violated 

in a capital case when the ultimate responsibility of imposing 

death rests with the judge. Spaziano v. Florida, 468 U.S. 447, 

463–64, (1984) overruled on other grounds by Hurst v. Florida, 136 

S. Ct. 616 (2016). In deciding Hurst v. Florida, the Supreme Court 

only analyzed the case on Sixth Amendment grounds. The Court did 

not address any possible Eighth Amendment violation. Hence, Hurst 

v. Florida, only overrules Spaziano to the extent it allows a 

sentencing judge to find an aggravator independent of a jury’s 
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protection, and a substantive right based on new legislation).5   

                                                           
fact-finding. Hurst v. Florida, 136 S. Ct. at 618. The Supreme 

Court has never held a unanimous jury recommendation is required 

under the Eighth Amendment. 

While this Court initially included the Eighth Amendment as 

a reason for warranting unanimous jury recommendations in its Hurst 

v. State decision, it did not, and cannot, overrule the United 

States Supreme Court’s surviving precedent in Spaziano. Florida 

has a conformity clause in its state constitution that requires 

the state courts to interpret Florida’s prohibition on cruel and 

unusual punishments in conformity with the United States Supreme 

Court’s Eighth Amendment jurisprudence. Art. I, § 17, Fla. Const.; 

Henry v. State, 134 So.3d 938, 947 (Fla. 2014) (noting under 

Article I, section 17 of the Florida Constitution, Florida courts 

are “bound by the precedent of the United States Supreme Court” 

regarding Eighth Amendment claims). Given Florida’s conformity 

clause and that there is no United States Supreme Court case 

holding the Eighth Amendment requires the jury’s final 

recommendation be unanimous, Appellant’s reliance on the Eighth 

Amendment discussed in Hurst v. State is misplaced and does not 

support his claim for relief.  No Eighth Amendment right was 

created, thus, there is no right to be applied retroactively. 

 
5 Even if Hurst were applicable to Appellant, any error would be 

harmless beyond a reasonable doubt as Appellant has a prior violent 

felony conviction. Appellant was death eligible based on a 

recidivist aggravator, his contemporaneous violent felony 

conviction of burglary of an occupied dwelling with assault and 

battery and his prior violent felony conviction of resisting with 

violence.  While this Court has not reembraced Almendarez-Torres 

v. United States, 523 U.S. 224 (1998) fully, see King v. State, 

211 So.3d 866, 891 (Fla. 2017), the United States Supreme Court 

recognized the critical distinction of an enhanced sentence 

supported by a prior conviction in Almendarez-Torres, 523 U.S. 

224; Ring, 536 U.S. at 598 n.4; Alleyne v. United States, 133 S. 

Ct. 2151, 2160 n.1 (2013). Hurst v. Florida did not disturb this 

precedent.  Also, while this Court declined to model its harmless 

error analysis after Jenkins v. Hutton, 137 S. Ct. 1769 (2017) for 

a post-Ring case, Pagan v. State, 235 So. 3d 317 (Fla. 2018), the 

United States Supreme Court has confirmed the constitutionality of 

an Ohio death sentence based on a jury’s guilt-phase determination 

of facts. In Jenkins, the lower court ordered a new sentencing 

trial because, in that court’s view, the penalty phase jury failed 

to make the necessary factual findings to support a death sentence. 

However, because the necessary aggravating factors were 
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 Here, just as was presented in Hitchcock, Appellant raises 

various constitutional provisions to argue that Hurst should be 

applied retroactively to him.  However, as determined in Asay, 210 

So.3d at 8, 22 and reaffirmed in Hitchcock; Lambrix; and Asay, 224 

So.3d at 703, Hurst does not apply retroactively6 and this Court 

should affirm the denial of relief. 

Finally, the fact that the Legislature has enacted a new 

statute following the dictates of Hurst, does not give Appellant 

                                                           
established beyond a reasonable doubt by the jury during the guilt 

phase, the Supreme Court reversed and reinstated the death 

sentence.  See also Waldrop v. Comm'r, Alabama Dep't of Corr., 711 

Fed. Appx. 900 (11th Cir. 2017) (explaining its rejection of a 

Hurst claim, Circuit Court of Appeals stated: “Alabama requires 

the existence of only one aggravating circumstance in order for a 

defendant to be death-eligible, and in Mr. Waldrop's case the jury 

found the existence of a qualifying aggravator beyond a reasonable 

doubt when it returned its guilty verdict. See §13A-5-45(e).”). 
6 The Eleventh Circuit has also rejected equal protection, due 

process, and Eighth Amendment challenges to this Court’s non-

retroactivity rule established in Asay recognizing “[t]he Supreme 

Court has held that Ring does not apply retroactively to cases on 

collateral review.  See Schriro v. Summerlin, 542 U.S. 348, 358 

(2004) (holding Ring does not apply retroactively under federal 

law to death-penalty cases already final on direct review.).” 

Lambrix v. Sec’y, Fla. Dep’t of Corr., 872 F.3d 1170 (11th Cir. 

2017), cert. denied, Lambrix v. Jones, 138 S.Ct. 312 (2017).  

Further, the Eleventh Circuit held that this Court’s ruling, that 

Hurst did not apply retroactively to Lambrix, whose judgment was 

final in 1986, “is fully in accord with the U.S. Supreme Court’s 

precedent in Ring and Schriro.”  Lambrix, 872 F. 3d 1170 (11th Cir. 

2017).  The Eleventh Circuit also rejected the statutory 

retroactivity argument stating: 

[J]urists of reason would not find this position 

debatable: the Florida court’s rejection of Lambrix’s 

constitutional-statutory claim was not contrary to, or 

an unreasonable application of, the holding of a Supreme 

Court decision. 

Id. at *9; see Dobbert v. Florida, 432 U.S. 282, 301 (1977).  
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a new substantive right. See Asay, 210 So.3d at 8, 22; Hitchcock; 

Lambrix, 227 So.3d at 113 (rejecting arguments based on Eighth 

Amendment, due process, equal protection, and a substantive right 

based on new legislation); and Asay, 224 So.3d at 703 (rejecting 

claim that chapter 2017-1, Laws of Florida, “creates a substantive 

right to a life sentence unless a jury unanimously recommends 

otherwise”).  See also Article X, section 9 of the Florida 

Constitution.  The new statute does not apply to Appellant.  Given 

that Appellant’s case was final before Ring and this Court has 

previously rejected all of Appellant’s claims, the denial of 

postconviction relief should be affirmed. 

CAUSE 2 & 3- APPELLANT IS NOT ENTITLED TO A RE-EVALUATION OF 

HIS PREVIOUSLY DENIED CLAIMS 

 

Appellant argues he is entitled to a reevaluation of his 

previously presented claims. Appellant may not use a successive 

postconviction motion to relitigate a claim that has been raised 

and rejected on direct appeal. Hendrix v. State, 136 So. 3d 1122, 

1124 (Fla. 2014) (citing Pardo v. State, 108 So. 3d 558, 567 (Fla. 

2012). Also, “[c]laims raised and rejected in prior postconviction 

proceedings are procedurally barred from being relitigated in a 

successive motion.” Hendrix, 136 So. 3d at 1125; Marek v. State, 

8 So. 3d 1123, 1129 (Fla. 2009). Appellant is not entitled to 

relitigate any of the previously litigated issues. 
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Appellant’s reliance on Hildwin v. State, 141 So. 3d 1178 

(Fla. 2014), and Swafford v. State, 125 So. 3d 760 (Fla. 2013), is 

misplaced. Both cases require a cumulative analysis of all the 

evidence when a claim of newly discovered evidence is being raised, 

but a Hurst claim is not a claim of newly discovered evidence. 

Also, both cases concern the treatment of evidence, not pure legal 

issues, which is what a Hurst claim is. Neither Hildwin nor 

Swafford can be read as resurrecting previously denied legal 

claims. No view of the scope of the holdings of either Hurst v. 

Florida or Hurst v. State support this claim. 

Appellant mistakenly concludes that the new requirements for 

jury unanimity would impact the prejudice prong of his previously 

litigated Strickland v. Washington, 466 U.S. 668 (1984) claim as 

well as his previously litigated Brady v. Maryland, 373 S. Ct 1194 

(1963) claim because he would allegedly be more likely to receive 

a life sentence. This argument assumes that his Brady and 

Strickland claims can be resurrected, when neither can. This 

analysis is also flawed because it disregards the fact that 

Strickland prejudice must be related to and resulting from his 

counsel’s errors. Thus, even if Appellant could relitigate his 

previously disposed-of claim, he would be entitled to no relief 

because the prejudice prong requires a showing that he was 

prejudiced by his counsel’s errors, not by a fact-finding 

deficiency. Strickland, 466 U.S. at 695. 
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Appellant argues he is entitled to a reevaluation of his 

Caldwell v. Mississippi, 472 U.S. 320 (1985) claim. However, 

Appellant’s Caldwell claim was already analyzed by this Court and 

found to be unpreserved. Jiminez v. State, 703 So. 2d at 442 and 

F12. Further, this Court rejected a similar attempt at a Caldwell 

challenge in Hannon v. State, 228 So. 3d 505 (Fla. 2017), stating: 

Hannon chooses to ignore our precedent because he 

disagrees with the retroactivity cutoff that we set in 

Asay V, however, that decision is final and has been 

impliedly approved by the United States Supreme Court, 

which denied certiorari review…Hannon’s Eighth Amendment 

claim is essentially a challenge to the arbitrariness of 

our retroactivity decision in Asay V. Therefore, 

although Hannon cites Truehill for the proposition that 

certain Supreme Court Justices believe that we have not 

resolved various Eighth Amendment issues, he does not 

raise an independent Caldwell challenge here. As 

described above, the Eighth Amendment claim that Hannon 

raised has been answered by the court in other opinions.  

 

Hannon, 228 So. 3d 505 (Fla. 2017) (citations omitted). Just as in 

Hannon, Appellant’s Eighth Amendment claim is essentially a 

challenge to the arbitrariness of the retroactivity decision in 

Asay V, not an independent Caldwell challenge, and such an argument 

has already been rejected by this Court. 

 All of Appellant’s claims have been repeatedly rejected by 

this Court and must be denied based on this Honorable Court’s 

existing precedent. As such, Appellant is not entitled to relief.   

CONCLUSION 

 WHEREFORE, the Appellee, State of Florida, respectfully 

requests this Honorable Court follow its existing precedent and 
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affirm the trial court’s denial of the successive postconviction 

motion.  

    Respectfully submitted, 
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