
IN THE SUPREME COURT OF FLORIDA
CASE NO. SC17-2272

JOSE ANTONIO JIMENEZ,

Appellant,

v.

STATE OF FLORIDA,

Appellee.
________________________/

RESPONSE TO ORDER TO SHOW CAUSE AND REQUEST FOR GUIDANCE
AS TO WHAT CONSTITUTES CAUSE IN THIS CONTEXT

COMES NOW the Appellant, JOSE ANTONIO JIMENEZ, and

respectfully responds to this Court’s Order to Show Cause and

requests that the Court find that cause exists, issue a briefing

schedule, and allow the appeal to proceed. 

On October 21, 1992, Mr. Jimenez was indicted on one count

of first-degree murder and one count of armed burglary with an

assault in connection with an October 2, 1992, homicide (R. 1-2).

Jimenez’ trial began on October 3, 1994. On October 6, 1994, the

jury returned a general verdict finding Jimenez guilty of first-

degree murder and armed burglary with an assault (T. 957). On

November 10, 1994, a penalty phase was conducted before the same

jury. Andrew Kassier was primary counsel at the penalty phase.1 

1Subsequently in 1998, Kassier was suspended from the
Florida Bar for one year for misappropriating funds and failing
to act diligently on behalf of clients. The conduct giving rise
to the suspension occurred between late 1992 and early 1995. 
Florida Bar v. Kassier, 711 So. 2d 515 (Fla. 1998). After the one
year suspension, this Court ordered “probation for a period of
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 During the State’s penalty phase closing argument, the

prosecutor argued: 

People formed a society and we developed rules in that
society, and if there is one universal rule, it’s
against the killing, the deliberate killing of one
another.  And if someone violates that rule they should
face the death penalty, and we’re not hear to discuss
the issue of the death penalty. Our legislature made a
decision for you, like it or not, and no one wants to
participate in a process where a life will be taken. 
We’re taught it is wrong.

It’s not an easy task we’re asking you to do.  We’re
not asking you to do the easiest thing.  We’re asking
you to do the right thing.  You all took an oath to
follow the law, and you promised you would follow the
law, an whether or not you like the law, and as in jury
selection, people feel that they like the law, but they
really don’t like it, when it comes down to it.

If you find the aggravating circumstances outweigh the
mitigating circumstances there’s only one
recommendation you can come back with.  The death
penalty has been imposed in this case by the actions of
this defendant upon Phyllis Minas, a victim who was not
protected by the law, lawyer, or Court, or legal
safeguard.  A victim not given an opportunity to plead
her case or present to you mitigating factors.

* * *

There is only one appropriate punishment when you weigh
the aggravating, the four aggravating factors against
the mitigation you heard during the course of this
trial today.

There is but one recommendation that you should impose
and that is the death penalty.
  

(T. 1094-95, 1097) (emphasis added). Kassier did not object to

these statements (T. 1095). After hearing the prosecutor’s

three years.”  Id. at 517.
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argument that Florida’s legislature had decided that a death

recommendation was mandated in Jimenez’s case, the jury returned

a unanimous death recommendation (R. 487). 

On December 14, 1994, the trial court imposed a death

sentence, finding 4 aggravating factors, one statutory mitigator

and 2 non-statutory mitigators (R. 529; T. 1138). 

On direct appeal, Jimenez’s arguments included:

(1) There was insufficient evidence to support the guilty
verdicts;

(2) The prosecutor made impermissible arguments during the
penalty phase proceedings; 

(3) The judge erroneously found that the homicide occurred
in the course of a burglary as an aggravator; and

(4) Capital punishment as administered by Florida was
unconstitutional. 

    
This Court found that the first, third and fourth arguments

listed here had no merit,2 and that the second argument listed

here was not preserved.3 As to the first and third arguments set

2As to the first and third arguments, Jimenez asserted that
there was no proof of forced entry or that the victim refused
entry or demanded the intruder’s exit from the apartment. Thus, a
burglary had not occurred and could not be used as a basis for
felony/murder, nor as a basis for the in the course of a felony
aggravator at sentencing. In the fourth argument listed here,
Jimenez contended that Florida’s capital sentencing scheme was
unconstitutional because it was inherently arbitrary. 

3The second listed argument asserted that the State violated
Caldwell v. Mississippi, 472 U.S. 320 (1985), by telling the jury
that “[o]ur legislature made a decision for you, like it or not,
and no one wants to participate in a process where a life will be
taken * * * you promised you would follow the law, and whether or
not you like the law *** [i]f you find the aggravating

3



forth here, this Court said that under Florida’s governing

statute § 810.02(1), Fla. Stat. (1991): “Neither forced entry nor

entry without consent are requisite elements of the burglary

statute.” “[W]e reject Jimenez's claim that there was

insufficient evidence to support the ‘during the course of a

burglary’ aggravator.” Jimenez v. State, 703 So. 2d 437, 441

(Fla. 1997),  cert. denied, 523 U.S. 1123 (1998).   

After the decision in Delgado v. State, 776 So. 2d 233 (Fla.

2000), Jimenez sought Rule 3.851 relief.4 In Delgado, this Court

receded from its ruling in Jimenez and construed the burglary

statute in the way Jimenez had urged. This Court said in Delgado

that the statutory construction in Jimenez was contrary to the

legislative intent. Based upon legislative intent, this Court in

Delgado said that at the time of that 1990 homicide at issue

there, the burglary statute did not criminalize a consentual

circumstances outweigh the mitigating circumstances there’s only
one recommendation you can come back with.”

4In Delgado, the defendant had been convicted of a homicide
that occurred on August 30, 1990. This was two years before the
homicide in Jimenez’s case. The Delgado opinion reviewed the same
burglary statute at issue in Jimenez’s direct appeal, but found:
“The question before this Court is whether the Legislature
intended to criminalize the particular conduct in this case as
burglary when it added the phrase ‘remaining in’ to the burglary
statute.” Id. at 239-40. In Delgado, this Court concluded, “the
most favorable interpretation of Florida's burglary statute is to
hold that the ‘remaining in’ language applies only in situations
where the remaining in was done surreptitiously.” Id. at 240.
This Court then “recede[d] from” its decision in Jimenez’s direct
appeal which had construed Florida’s substantive law in a
contrary fashion. Delgado v. State, 776 So. 2d at 241. 
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entry unless the defendant had subsequently remained in the

premises surreptitiously. Despite the fact that the ruling in

Delgado concerned substantive law that governed in 1990 and which

identified the elements of a criminal offense, this Court refused

to apply that substantive criminal defining the elements of

burglary to the 1992 events at issue in Jimenez’s case. The

Delgado construction of what Florida’s burglary statute meant in

1990 was not applied to the 1992 homicide in Jimenez’s case.

Jimenez v. State, 810 So. 2d 511 (Fla. 2001). 

On December 11, 2002, Jimenez filed a habeas petition with

this Court. It argued that Florida’s capital sentencing statute

violated Ring v. Arizona, 536 U.S. 584 (2002).5

On June 10, 2003, this Court denied the petition stating:

“The Petition for Writ of Habeas Corpus, or in the Alternative

Petition Seeking to Invoke This Court’s All Writs Jurisdiction is

hereby denied.” Jimenez v. Crosby, 861 So. 2d 429 (Fla. 2003)

5Jimenez argued that “the factual determination of
‘sufficient aggravating circumstances’ at the sentencing is the
finding of those additional facts that are necessary” before a
death sentence could be imposed. (Pet. at 47). Jimenez stated:
“This Court has long held that §§ 775.082 and 921.141 do not
allow the imposition of a death sentence upon a jury’s verdict of
guilt, but only upon the finding of sufficient aggravating
circumstances. Dixon v. State, 283 So. 2d 1, 7 (Fla. 1973).”
(Pet. at 48). Under Ring “[t]he full panoply of rights associated
with trial by jury must therefore attach to the finding of
‘sufficient aggravating circumstances.’” (Pet. at 49). Jimenez
also asserted that the error was not harmless due to a unanimous
death recommendation given that the jury had been told that a
vote to recommend death had been mandated by the legislature in
violation of Caldwell v. Mississippi, 472 U.S. 320, 328-29(1985).
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(table). A motion for rehearing was denied on November 14, 2003.

Jimenez filed a second Rule 3.851 motion in 2005 asserting

claims based on Brady, Strickland, and newly discovered evidence.

The motion was summarily denied. On appeal, this Court affirmed.

Jimenez v. State, 997 So. 2d 1056 (Fla. 2008). 

 On March 20, 2013, Jimenez filed another Rule 3.851 motion.

He argued for relief on the basis of Martinez v. Ryan, 132 S.Ct.

1309 (2012), and newly discovered evidence. This Court affirmed

the denial of relief. Jimenez v. State, 153 So. 3d 906 (Fla.

2014) (table), cert denied, 135 S. Ct. 1712 (2015).

On January 11, 2017, Jimenez filed the Rule 3.851 motion at

issue here. He raised 4 claims. Claim I relied on the Sixth

Amendment ruling in Hurst v. Florida, 136 S. Ct. 616 (2016).

Claim II relied on the ruling in Hurst v. State, 202 So. 3d 40

(Fla. 2016), identifying the elements of capital first degree

murder which a jury had to unanimously find proven beyond a

reasonable doubt before a death sentence was authorized. Claim

III argued that the partial retroactivity of Hurst v. Florida

under Mosley v. State and Asay v. State violated the Eighth

Amendment principles set forth in Furman v. Georgia. Claim IV

asserted that the prejudice prong analyses of Mr. Jimenez’s prior

collateral claims under Brady, Strickland and newly discovered

evidence, had to be revisited given that the juror unanimity

required by Hurst v. State had been found to govern resentencings
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conducted after 2002. In his 4 claims, Jimenez argued that his

jury’s 12-0 death recommendation resulted from the prosecutor’s

argument that the legislature had made the decision for the jury

and thereby diminished its sense of responsibility. See Caldwell

v. Mississippi, 472 U.S. 320 (1985). But for the improper

argument, the jury would not have unanimously recommended death. 

On November 3, 2017, Jimenez amended the 3.851 motion. He

added a fifth claim based on the enactment of Chapter 2017-1,

Laws of Florida. It had confirmed the statutory construction set

forth in Hurst v. State. 

On November 16, 2017, the 3.851 motion was denied. Jimenez

filed this appeal on December 18, 2017.

After receipt of the record, this Court ordered Jimenez to

show cause “why the trial court’s order should not be affirmed in

light of this Court's decision in Hitchcock v. State, SC17-445.”6

A. MR. JIMENEZ’S RIGHT TO APPEAL THE DENIAL OF HIS RULE 3.851
MOTION AND THE UNDEFINED “CAUSE” STANDARD.

Appellant submits that his appeal is not one subject to this

Court’s discretionary jurisdiction. See Fla. R. App. Pro.

9.030(a)(2). He has a substantive right to appeal the denial of a

successive Rule 3.851 motion. See Fla. Const. Art. V, § 3(b)(1);

Fla. Stat. § 924.066 (2016). This Court “shall review all rulings

and orders appearing in the record necessary to pass upon the

6Jimenez has until May 14, 2018 to file his response. 
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grounds of an appeal.” Fla. R. App. Pro. 9.140(i)(emphasis

added). Requiring a showing of “cause” before an appeal can

proceed means the appeal is not one of right as the Florida

Constitution requires.7

 Individualized review is necessary under the Eighth

Amendment. See Proffitt v. Florida, 428 U.S. 242, 258 (1976)

(“The Supreme Court of Florida reviews each death sentence to

ensure that similar results are reached in similar cases.”).8

Under the Florida Constitution, and under the Equal

Protection and Due Process Clauses of the Fourteenth Amendment,

and under the Eighth Amendment, Jimenez objects to the order that

he show cause before his appeal of right can proceed.

B. JIMENEZ’S ASSERTION OF “CAUSE.”

7Jimenez’s right to appeal the denial of his 3.851 motion is
protected by the Due Process and Equal Protection Clauses. Evitts
v. Lucey, 469 U.S. 387, 393 (1985)(“if a State has created
appellate courts as ‘an integral part of the ... system for
finally adjudicating the guilt or innocence of a defendant,’
Griffin v. Illinois, 351 U.S., at 18, the procedures used in
deciding appeals must comport with the demands of the Due Process
and Equal Protection Clauses of the Constitution.”); Lane v.
Brown, 372 U.S. 477, 484-85 (1963)(“the Griffin principle also
applies to state collateral proceedings, and Burns leaves no
doubt that the principle applies even though the State has
already provided one review on the merits.”).

8In a capital case, individualized appellate review is as
essential as an individualized sentencing. See Mosley v. State,
209 So. 3d 1248, 1282 (Fla. 2016) (“In this case, where the rule
announced is of such fundamental importance, the interests of
fairness and ‘cur[ing] individual injustice’ compel retroactive
application of Hurst despite the impact it will have on the
administration of justice.”).

8



Uncertain as to what constitutes “cause” and allows his

appeal of right to proceed, Jimenez offers the following:

Cause 1

In Hurst v. State, 202 So. 3d 40 (Fla. 2016), this Court

addressed the old version of § 921.141 and concluded:

Thus, before a sentence of death may be considered by
the trial court in Florida, the jury must find the
existence of the aggravating factors proven beyond a
reasonable doubt, that the aggravating factors are
sufficient to impose death, and that the aggravating
factors outweigh the mitigating circumstances.   

Id at 53.9 Because the statutorily defined facts were necessary

to increase the range of punishment to include death, this Court

held that proof of those facts was necessary “to essentially

convict a defendant of capital murder.” Id. at 53-54. These facts

constituted the elements of the higher degree of murder. Proof of

the statutorily defined facts was necessary to convict of that

higher degree of murder for which death was a sentencing option.

9This Court noted that proof of these specific facts was a
longstanding requirement:

the imposition of a death sentence in Florida has in
the past required, and continues to require, additional
factfinding that now must be conducted by the jury. As
the Supreme Court long ago recognized in Parker v.
Dugger, 498 U.S. 308 (1991), under Florida law, “The
death penalty may be imposed only where sufficient
aggravating circumstances exist that outweigh
mitigating circumstances.” Id. at 313 (emphasis added)
(quoting § 921.141(3), Fla. Stat. (1985)). 

Hurst v. State, 202 so. 3d at 53.

9



In Hurst v. State, this Court held:

[A]ll the findings necessary for imposition of a death
sentence are “elements” that must be found by a jury,
and Florida law has long required that jury verdicts
must be unanimous. Accordingly, we reiterate our
holding that before the trial judge may consider
imposing a sentence of death, the jury in a capital
case must unanimously and expressly find all the
aggravating factors that were proven beyond a
reasonable doubt, unanimously find that the aggravating
factors are sufficient to impose death, unanimously
find that the aggravating factors outweigh the
mitigating circumstances, and unanimously recommend a
sentence of death. We equally emphasize that by so
holding, we do not intend to diminish or impair the
jury's right to recommend a sentence of life even if it
finds aggravating factors were proven, were sufficient
to impose death, and that they outweigh the mitigating
circumstances. See Brooks v. State, 762 So.2d 879, 902
(Fla.2000). As the relevant jury instruction states:
“Regardless of your findings ... you are neither
compelled nor required to recommend a sentence of
death.” Fla. Std. Jury Instr. (Crim.) 7.11 Penalty
Proceedings—Capital Cases. Once these critical findings
are made unanimously by the jury, each juror may then
“exercis[e] reasoned judgment” in his or her vote as to
a recommended sentence. See Henyard v. State, 689 So.2d
239, 249 (Fla.1996) (quoting Alvord v. State, 322 So.2d
533, 540 (Fla.1975)). 

Id. at 57-58.10

The statutory construction set forth in Hurst v. State makes

10The error addressed in Hurst v. State was actually the
failure to instruct the jury that it had to unanimously find that 
the necessary elements had been proven beyond a reasonable doubt:

the burden is on the State, as the beneficiary of the
error, to prove beyond a reasonable doubt that the
jury's failure to unanimously find all the facts
necessary for imposition of the death penalty did not
contribute to Hurst's death sentence in this case. 

Hurst v. State, 202 So. 3d at 68.
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the Due Process Clause and the holding in In re Winship, 397 U.S.

358 (1970), applicable and require that elements of the higher

degree of murder to be proven “beyond a reasonable doubt”:

Winship presupposes as an essential of the due process
guaranteed by the Fourteenth Amendment that no person
shall be made to suffer the onus of a criminal
conviction except upon sufficient proof—defined as
evidence necessary to convince a trier of fact beyond a
reasonable doubt of the existence of every element of
the offense.

Jackson v. Virginia, 443 U.S. 307, 316 (1979).11

The Winship holding that the Due Process Clause required the

State to prove elements of a criminal offense beyond a reasonable

doubt was applied in Fiore v. White, 531 U.S. 225, 226 (2001).

There, the US Supreme Court in federal habeas proceedings

overturned a state court conviction on the basis of Winship and

the Due Process Clause. The Court in Fiore noted:

We granted certiorari in part to decide when, or
whether, the Federal Due Process Clause requires a
State to apply a new interpretation of a state criminal
statute retroactively to cases on collateral review.

But before addressing the issue, the US Supreme Court asked the

Pennsylvania Supreme Court to explain the basis for a decision

(Scarpone) it issued regarding the elements of the statutorily

defined criminal offense for which Fiore had been convicted.12

11In Jackson v. Virginia, the US Supreme Court made clear
that the decision in Winship, involving a juvenile adjudication,
governed in criminal prosecutions of an adult defendants.

12Fiore was convicted of operating a hazardous waste facility
without a permit. While Fiore had a permit, the State had “argued
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The Scarpone decision had issued after Fiore’s conviction was

final. The US Supreme Court wanted to know if the decision in

Scarpone construing the criminal statute was a new interpretation

or was it a straightforward reading of the statute? Fiore v.

White, 531 U.S. at 226. The Pennsylvania Supreme Court explained

that Scarpone “merely clarified the plain language of the

statute.” Id. at 228. Based on that, the US Supreme Court held

that due process required Fiore to receive the benefit of the

Scarpone’s announcement of what was the plain meaning of the

statute because it dated to the statute’s enactment. Scarpone was

not a new construction of the statute, but a holding as to the

statute’s plain meaning. This meant retroactivity was not at

issue. Id. at 228 (because the Pennsylvania Supreme Court’s

statement of the statute’s plain meaning “was not new law, this

case presents no issue of retroactivity.”).

In Fiore’s case, this meant that the element of the criminal

that Fiore had deviated so dramatically from the permit's terms
that he nonetheless had violated the statute.” 531 U.S. at 227.
On the State’s theory, Mr. Fiore was convicted. After Fiore’s
unsuccessful appeals had concluded, the Pennsylvania Supreme
Court in a different case held: “[t]he statute made it unlawful
to operate a facility without a permit; one who deviated from his
permit's terms was not a person without a permit; hence, a person
who deviated from his permit's terms did not violate the
statute.” Id. at 227. After Fiore unsuccessfully challenged his 
conviction in state court collateral proceedings based on the Due
Process Clause, he sought federal habeas relief. “The Court of
Appeals believed that the Pennsylvania Supreme Court, in
Scarpone's case, had announced a new rule of law and thus was
inapplicable to Fiore's already final conviction.” Id., at 227.

12



offense found in Scarpone had not been found proven beyond a

reasonable doubt by Fiore’s jury. But since the element was found

in the plain language of the statute, the US Supreme Court held

the due process violation invalidated Fiore’s conviction:

This Court's precedents make clear that Fiore's
conviction and continued incarceration on this charge
violate due process. We have held that the Due Process
Clause of the Fourteenth Amendment forbids a State to
convict a person of a crime without proving the
elements of that crime beyond a reasonable doubt.

Id. at 228-29. Because Fiore had not been found guilty of an

essential element, his conviction was not constitutionally valid.

 Just as in Fiore, this Court’s decision in Hurst v. State

looked at the plain language of Florida’s death penalty statute

and identified the statutorily defined facts (or elements)

necessary to convict of capital first degree murder:

We also conclude that, just as elements of a crime must
be found unanimously by a Florida jury, all these
findings necessary for the jury to essentially convict
a defendant of capital murder —thus allowing imposition
of the death penalty—are also elements that must be
found unanimously by the jury. 

Hurst v. State, 202 So. 3d at 53-54 (emphasis added). These

“elements” came from the statute’s plain language. The “elements”

were in the statute when it was enacted in 1972.13 This means

that just like the Scarpone decision had not established a new

13In Jimenez’s case, the jury was not instructed on the need
to find proof beyond a reasonable doubt as to three of the
elements identified in Hurst v. State. Thus, Jimenez was not
convicted of capital first degree murder under the Due Process
Clause as explained in Fiore. His death sentence is illegal.

13



rule of procedure (just substantive criminal law), the decision

in Hurst v. State did not establish a new rule of procedure (just

substantive criminal law). Under Fiore, the substantive criminal

law defining the elements of capital first degree murder dates to

the statutes enactment. However, Jimenez’s jury did not find each

of the elements of capital first degree murder were proven beyond

a reasonable doubt. 

In Apprendi v. New Jersey, 530 U.S. 466, 469 (2000), the

issue before the US Supreme Court was:

whether the Due Process Clause of the Fourteenth
Amendment requires that a factual determination
authorizing an increase in the maximum prison sentence
for an offense from 10 to 20 years be made by a jury on
the basis of proof beyond a reasonable doubt.

As it began its analysis, the Supreme Court explained:

At stake in this case are constitutional protections of
surpassing importance: the proscription of any
deprivation of liberty without “due process of law,”
Amdt. 14, and the guarantee that “[i]n all criminal
prosecutions, the accused shall enjoy the right to a
speedy and public trial, by an impartial jury,” Amdt.
6. Taken together, these rights indisputably entitle a
criminal defendant to “a jury determination that [he]
is guilty of every element of the crime with which he
is charged, beyond a reasonable doubt.” United States
v. Gaudin, 515 U.S. 506, 510 (1995); see also Sullivan
v. Louisiana, 508 U.S. 275, 278 (1993); Winship, 397
U.S., at 364 (“[T]he Due Process Clause protects the
accused against conviction except upon proof beyond a
reasonable doubt of every fact necessary to constitute
the crime with which he is charged”).

Apprendi, 530 U.S. at 476-77 (emphasis added).14 Apprendi noted

14The decision in Apprendi did address the Sixth Amendment
right to trial by jury. But, its focus was actually on the Due

14



the historical basis for the due process right:

Equally well founded is the companion right to have the
jury verdict based on proof beyond a reasonable doubt.
“The ‘demand for a higher degree of persuasion in
criminal cases was recurrently expressed from ancient
times, [though] its crystallization into the formula
“beyond a reasonable doubt” seems to have occurred as
late as 1798. It is now accepted in common law
jurisdictions as the measure of persuasion by which the
prosecution must convince the trier of all the
essential elements of guilt.’ C. McCormick, Evidence §
321, pp. 681-682 (1954); see also 9 J. Wigmore,
Evidence § 2497 (3d ed.1940).” Winship, 397 U.S., at
361. We went on to explain that the reliance on the
“reasonable doubt” standard among common-law
jurisdictions “ ‘reflect[s] a profound judgment about
the way in which law should be enforced and justice
administered.’ ” Id., at 361-362 (quoting Duncan, 391
U.S., at 155).

Apprendi, 530 U.S. at 478. The Supreme Court observed that the

“reasonable doubt” standard demanded by due process protects

against erroneous convictions and government overreach:

As we made clear in Winship, the “reasonable doubt”
requirement “has [a] vital role in our criminal
procedure for cogent reasons.” 397 U.S., at 363, 90
S.Ct. 1068. Prosecution subjects the criminal defendant
both to “the possibility that he may lose his liberty
upon conviction and ... the certainty that he would be
stigmatized by the conviction.” Ibid. We thus require
this, among other, procedural protections in order to
“provid[e] concrete substance for the presumption of
innocence,” and to reduce the risk of imposing such
deprivations erroneously. Ibid.

Apprendi, 530 U.S. at 484 (emphasis added). 

In Sullivan v. Louisiana, 508 U.S. 275, 277-78 (1993), the

Process Clause and its requirement that the elements of a charged
criminal offense must be proven beyond a reasonable doubt for a
conviction to be valid.

15



Supreme Court addressed the Due Process Clause requirement:

What the factfinder must determine to return a verdict
of guilty is prescribed by the Due Process Clause. The
prosecution bears the burden of proving all elements of
the offense charged, see, e.g., Patterson v. New York,
432 U.S. 197, 210 (1977); Leland v. Oregon, 343 U.S.
790, 795 (1952), and must persuade the factfinder
“beyond a reasonable doubt” of the facts necessary to
establish each of those elements, see, e.g., In re
Winship, 397 U.S. 358, 364 (1970); Cool v. United
States, 409 U.S. 100, 104 (1972) (per curiam).

In Sullivan, the failure to give a jury a proper “beyond a

reasonable doubt” instruction was held to be structural error.15 

Recently, this Court issued Williams v. State, _ So. 3d _,

2018 WL 1007810 (Fla. Feb. 22, 2018), and wrote: “any fact that

increases the statutory maximum sentence is an ‘element’ of the

offense to be found by a jury.” Id. at *4 (emphasis added).16 

15Jimenez’s jury was not instructed that the sufficiency of
the aggravators and whether they outweighed the mitigators had to
be proven beyond a reasonable doubt. Under Sullivan, this was
structural error. See Patterson v. New York, 432 U.S. 197, 215
(1977) (“a State must prove every ingredient of an offense beyond
a reasonable doubt, and [ ] it may not shift the burden of proof
to the defendant by presuming that ingredient upon proof of the
other elements of the offense”); Sandstrom v. Montana, 442 U.S.
510, 524 (1979) (since instructions may have been read to not
require proof of an element beyond a reasonable doubt, it was
denial of defendant’s “right to the due process of law”).

16In Jones v. United States, 526 U.S. 227, 232 (1999), the US
Supreme Court stated:

Much turns on the determination that a fact is an
element of an offense rather than a sentencing
consideration, given that elements must be charged in
the indictment, submitted to a jury, and proven by the
Government beyond a reasonable doubt.

16



In Alleyne v. United States, 133 S. Ct. 2151, 2160 (2013),

the Supreme Court noted: “Apprendi concluded that any ‘facts that

increase the prescribed range of penalties to which a criminal

defendant is exposed’ are elements of the crime.” Alleyne said:

When a finding of fact alters the legally prescribed
punishment so as to aggravate it, the fact necessarily
forms a constituent part of a new offense and must be
submitted to the jury. It is no answer to say that the
defendant could have received the same sentence with or
without that fact. It is obvious, for example, that a
defendant could not be convicted and sentenced for
assault, if the jury only finds the facts for larceny,
even if the punishments prescribed for each crime are
identical. One reason is that each crime has different
elements and a defendant can be convicted only if the
jury has found each element of the crime of conviction.

Alleyne, 133 S. Ct. at 2162 (emphasis added). Identifying the

facts or elements necessary to increase the authorized punishment

is a matter of substantive law. Id. at 2161 (“Defining facts that

increase a mandatory statutory minimum to be part of the

substantive offense enables the defendant to predict the legally

applicable penalty from the face of the indictment.”).

Jimenez’s jury was not instructed on the need to find three

of the four elements of capital first degree murder beyond a

reasonable doubt, i.e. 1) the aggravators were sufficient, 2) the

aggravators outweighed the mitigators, and 3) no basis for a

single juror to be merciful and vote to impose a life sentence

existed. The failure to instruct on the need to find all elements

(Emphasis added).

17



of a criminal offense beyond a reasonable doubt violates the Due

Process Clause. Under Fiore, the substantive criminal law

identified in Hurst and confirmed by Chapter 2017-1 must be

applied as of the date of the statute’s enactment which plainly

identified the elements. Law governing the retroactivity of a new

procedural rule does not govern as to substantive law. As held in

Fiore case law recognizing elements found in the plain language

of a statute, also known as substantive law, must date to the

statute’s enactment. Collateral relief is warranted if a jury was

not instructed on the elements of a criminal offense which must

be proven beyond a reasonable doubt.

On the basis of Hurst v. State, which was confirmed by

Chapter 2017-1, Jimenez seeks to brief his Winship/Fiore argument

that under the Due Process and Equal Protection Clauses and the

Eighth Amendment, his death sentence is invalid. He has not been

convicted of capital first degree murder. 

This argument was not presented or mentioned in the briefing

in Hitchcock v. State. The decision in Hitchcock did not address

or decide the Due Process Clause claim or the Winship/Fiore claim

based on Hurst v. State and Chapter 2017-1. Full briefing is

warranted.

Cause 2

In Hitchcock v. State, Hitchcock raised arguments that his

death sentence stood in violation of Caldwell v. Mississippi, 472
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U.S. 320 (1985). But, this Court did not address Caldwell when it

decided Hitchcock v. State. In any event, the circumstances in

Jimenez’s case are different from those in Hitchcock and other

cases in which Caldwell challenges have been made. In Jimenez’s

case, the prosecutor told the jury that the legislature had

already decided the matter for the jury. The jurors need not feel

any responsibility because they had to follow the law and the

legislatively adopted law required the jurors to vote to

recommend death. 

Unlike Caldwell arguments made by other capital appellants,

Jimenez was not because he was challenging language in the jury

instructions regarding the advisory nature of the jury’s role.

The Caldwell argument Jimenez made in his direct appeal rested on

the prosecutor’s argument that the legislature had decided the

matter for the jurors who bore no responsibility for a vote to

recommend death. The prosecutor had advised the jury that the law

required each jurors to vote to recommend death. So long as the

jurors followed the law, the bore no responsibility. The 12-0

death recommendation was due to the State’s improper argument.

In Caldwell, the US Supreme Court recognized that reducing a

juror’s sense of responsibility for a death sentence creates a

bias in favor of death. In Pope v. Wainwright, 496 So. 2d 798,

805 (Fla. 1986), this Court observed that in Florida:

It would be unreasonable to prohibit the trial court or
the state from attempting to relieve some of the
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anxiety felt by jurors impaneled in a first-degree
murder trial. We perceive no eighth amendment
requirement that a jury whose role is to advise the
trial court on the appropriate sentence should be made
to feel it bears the same degree of responsibility as
that borne by a “true sentencing jury.”

But, this is precisely the problem in Jimenez’s case and why the

unanimous advisory recommendation cannot be treated as meaningful

in the context of whether Jimenez was convicted of capital first

degree murder under Hurst v. State. Since this issue was not

addressed in Hitchcock v. State and here it arises from the

State’s argument that a death recommendation was required,

“cause” exists and full briefing of the issue is warranted.

Cause 3

Jimenez’s 3.851 argued that a reviewing court had to revisit

the post-2002 rejection of his newly discovered evidence claim.

And because favorable evidence not presented in 1994 that was

presented to show prejudice as a result of a Brady or Strickland

violation must be considered as part of the evaluation of a newly

discovered claim, Jimenez also asserted that his Brady and

Strickland claims had to be revisited when the newly discovered

evidence analysis required under Hildwin v. State, 141 So. 3d

1178 (Fla. 2014), was revisited. 

The reason that the rejection of the newly discovered

evidence claim had to be revisited was due to this Court holding

that a unanimous jury must find the elements of capital first

degree murder proven beyond a reasonable doubt before a death
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sentence could be imposed at any resentencings conducted after

2002. When this Court previously rejected Jimenez’s newly

discovered evidence claim, it failed to consider that at a

resentencing conduct post-2002 a single juror voting for a life

sentence would preclude the imposition of a death sentence. Its

analysis assumed that it took six jurors voting for a life

sentence to result in an advisory life recommendation.

Jimenez’s Brady, Strickland and newly discovered evidence

claims were heard by this Court in 2005 and 2015. Any

resentencing ordered by this Court on a newly discovered evidence

claim would have occurred after 2002. Accordingly, and a jury’s

unanimous finding of the elements of capital first degree murder

would have been required.

Under the standard from Jones v. State, 591 So. 2d 911 (Fla.

1991), Jimenez was entitled to a resentencing if he would likely

receive a less severe sentence at a new penalty phase. In

Swafford v. State, 125 So. 3d 760, 776 (Fla. 2013), this Court

explained that the second prong of the newly discovered evidence

“standard focuses on the likely result that would occur during a

new trial with all admissible evidence at the new trial being

relevant to that analysis.” (emphasis added). This forward

looking aspect of the analysis was apparent in this Court’s

decision to grant a new trial in Hildwin v. State, 141 So. 3d

1178 (Fla. 2014). When a newly discovered evidence claim seeks a
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resentencing in a capital case, the second prong of the analysis

looks to whether it is probable that a resentencing would yield a

less severe sentence, i.e. a life sentence. Johnston v. State, 27

So. 3d 11, 18-19 (Fla. 2010). See Bolin v. State, 184 So. 3d 492,

498 (Fla. 2015) (“If, as here, the defendant is seeking to vacate

his sentence, the second prong requires that the evidence would

probably produce a less severe sentence on retrial.”); Melton v.

State, 193 So. 3d at 886 (“it is improbable that Melton would

receive a life sentence”). 

When the proper newly discovered evidence analysis is

conducted in light of the post-2002 law set out in Mosley v.

State, Jimenez would probably have received a less severe

sentence at a post-2002 resentencing if one had been ordered.  

This implicates Johnson v. Mississippi, 486 U.S. at 586-87

(“A rule that regularly gives a defendant the benefit of such

postconviction relief is not even arguably arbitrary or

capricious. [Citations] To the contrary, especially in the

context of capital sentencing, it reduces the risk that such a

sentence will be imposed arbitrarily.”).17 This heightened need

for reliability when a death sentence is imposed has led to

17Under Johnson and the Eighth Amendment, consideration must
be given to new evidence showing a death sentence is unreliable.
Id at 584 (“The fundamental respect for humanity underlying the
Eighth Amendment's prohibition against cruel and unusual
punishment gives rise to a special ‘need for reliability in the
determination that death is the appropriate punishment’ in any
capital case.”). 
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meritorious newly discovered evidence claims.

Hitchcock v. State did not address or decide this issue.

That constitutes “cause” and full briefing is warranted.

Cause 4

On March 13, 2017, Chapter 2017-1 of the Laws of Florida was

enacted and revised § 921.141, Fla. Stat., to expressly provide

that a defendant convicted of first degree murder cannot receive

a death sentence unless the State convinces a unanimous jury to

find the elements of capital first degree murder proven beyond a

reasonable doubt. The jury must “identify[] each aggravating

factor” that it has unanimously found proven beyond a reasonable

doubt. See § 921.141(2)(b). The jury must unanimously find beyond

a reasonable doubt that the aggravators that found to exist are

sufficient to justify a death sentence. The jury must unanimously

find beyond a reasonable doubt that the aggravators outweigh the

mitigators. See § 921.141(2)(b)(2). The jurors must then

unanimously reject mercy and vote in favor of a death sentence.

If the jury returns a unanimous death verdict, it has essentially

found the defendant guilty of capital first degree murder.

For a death sentence to be permissible, the defendant must

be convicted of the next higher degree of murder, i.e. capital

first degree murder. Recently, this Court issued its opinion in

Victorino v. State, _ So. 3d _, 2018 WL 1193382 (Fla. March 8,

2018), and found the new statutory language did not change the
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substantive law defining capital first degree murder:

For a criminal law to be ex post facto it must be
retrospective, that is, it must apply to events that
occurred before its enactment; and it must alter the
definition of criminal conduct or increase the penalty
by which a crime is punishable. Lynce v. Mathis, 519
U.S. 433, 441, 117 S.Ct. 891, 137 L.Ed.2d 63 (1997).
Florida's new capital sentencing scheme, which requires
the jury to unanimously and expressly find all the
aggravating factors that were proven beyond a
reasonable doubt, unanimously find that sufficient
aggravating factors exist to impose death, unanimously
find that the aggravating factors outweigh the
mitigating circumstances, and unanimously recommend a
sentence of death before the trial judge may consider
imposing a sentence of death, see § 921.141(2), Fla.
Stat. (2017), neither alters the definition of criminal
conduct nor increases the penalty by which the crime of
first-degree murder is punishable.

Victorino v. State, 2018 WL 1193382 at *2 (emphasis added).

Where new “penalty phases” have been ordered, the proceeding

will functionally be a trial of the defendant’s guilt of capital

first degree murder. The “new penalty phase[s]” have effectively

reopened the issue of the defendant’s guilt. Card v. Jones, 219

So. 3d 47, 48 (Fla. 2017);18 Johnson v. State, 205 So. 3d 1285

(Fla. 2016);19 Armstrong v. State, 211 So.3d 864 (Fla. 2017);20

18Card was convicted of first degree murder for a 1981
homicide. Card v. State, 453 So. 2d 17, 18 (Fla. 1984).

19Johnson was convicted of 3 first degree murders committed
in 1981. Johnson v. State, 438 So. 2d 774, 775 (Fla. 1983).

20Armstrong was convicted of first degree murder for a 1990
homicide. Armstrong v. State, 211 So. 3d at 865. 
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Anderson v. State, 220 So. 3d 1133,1152 (Fla. 2017)21 At issue

will be the defendant’s guilt of capital first degree murder.22 

The State will be required to prove the existence of the

elements beyond a reasonable doubt to the satisfaction of a

unanimous jury before the judge will be authorized to impose a

death sentence. The State will have to show that the elements,

not of first degree murder, but of capital first degree murder

were present on the date of the homicides at issue. See Peugh v.

United States, 133 S. Ct. 2072, 2081 (2013); Carmell v. Texas,

529 U.S. 513, 530 (2000). The State must prove beyond a

reasonable doubt of the substantive elements of capital first

degree murder, i.e. first degree murder plus the additional facts

necessary to authorize the imposition of a death sentence.

Otherwise, the only available sentence for a defendant convicted

of first degree murder is life imprisonment.23

21Anderson was convicted of a first degree murder for a 1994
homicide. Anderson v. State, 841 So. 2d 390, 394 (Fla. 2003).

22Other death sentences that have recently been vacated by
Florida circuit courts and new penalty phases ordered. See State
v. White, Case No. 48-1978-CF-1840 (White had been convicted of a
first degree murder committed on June 5, 1978 - White v. State,
415 So. 2d 719 (Fla. 1982)); State v. Parker, 43-1982-CF-000352-C
(Parker had been convicted of a first degree murder committed in
1984. Parker v. State, 476 So. 2d 134, 135 (Fla. 1985)).

23After the decision to vacating William White’s death
sentence and ordering a new penalty phase, the State announced
that it would not seek to carry its burden of proof. Without a
unanimous jury finding the facts or elements necessary for a
conviction of capital first degree murder, under the revised §
921.141, a life sentence was the only option. On September 19,
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To apply the revised statute as to the homicides committed

by Card, Johnson, Armstrong, and Anderson, while allowing

Jimenez’s death sentence to stand even though he was not

convicted of capital first degree murder would violated the Due

Process and Equal Protection Clauses and the Eighth Amendment.

This issue was not addressed in Hitchcock v. State or Asay

v. State. “Cause” is present, and full briefing is warranted.

WHEREFORE, Jimenez submits that full briefing is needed to

allow him to be meaningfully heard as to his claims that his

death sentence violates the Due Process and Equal Protection

Clauses of the Fourteenth Amendment and the Eighth Amendment. 
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2017, a life sentence was imposed on a 1978 homicide. 
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