
IN THE SUPREME COURT OF FLORIDA 

IN RE: STANDARD JURY 
INSTRUCTIONS CRIMINAL CASES              CASE NO.:  SC17-
REPORT 2017-10
__________________________________/ 

To the Chief Justice and Justices of the Supreme Court of Florida: 

This report, proposing new and amended instructions to the Florida Standard 
Jury Instructions in Criminal Cases, is filed pursuant to Article V, section 2(a), 
Florida Constitution. 

                           Instruction #                 Topic  
Proposal 1         10.1                                Unlicensed Carrying a Concealed 
                                                                  [Weapon] [Firearm]
Proposal 2         10.5                                Improper Exhibition of a [Weapon] 
                                                                  [Firearm] 
Proposal 3         10.6(b)                           Driver or Owner of a Vehicle 
                                                                  Knowingly Directing Another to
                                                                  Discharge a Firearm from the Vehicle  
Proposal 4         10.6(c)                           Recreational Discharge of a Firearm
                                                                  Outdoors in a Residential Area
Proposal 5         13.5                               Trespass on School Property with a
                                                                 [Firearm] [Weapon]

The proposals are in Appendix A. Words and punctuation to be deleted are 
shown with strike-through marks; words and punctuation to be added are 
underlined. 

Proposals #1–4 were published in the January 1, 2017 issue of the Bar News. 
One comment was received from the Florida Association of Criminal Defense 
Lawyers (“FACDL”). The FACDL comment is in Appendix B (and includes a 
comment to a Retail Theft proposal and Prostitution proposals that are not 
pertinent to this report). 

Proposal #5 was published in the October 1, 2017 issue of the Bar News. No 
comments pertaining to proposal #5 were received. 
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Proposal 1 – Instruction 10.1
In 2015, the Legislature amended § 790.01, Fla. Stat., in a way that the 

Committee believes will change existing case law. Prior to the amendment, 
licensure was an affirmative defense to the crime of Carrying a Concealed Weapon 
or Firearm. Mackey v. State, 124 So. 3d 176 (Fla. 2013). However, in Chapter 
2015-44, Laws of Florida, the Legislature deleted licensure from § 790.01(3), Fla. 
Stat., and added the verbiage of “a person who is not licensed under § 790.06” into 
the sentences that contain the elements of Carrying a Concealed Weapon and 
Carrying a Concealed Firearm (§ 790.01(1) and (2), Fla. Stat.). The Legislature 
also changed the name of the crime to “Unlicensed Carrying of Concealed 
Weapons or Concealed Firearms.” 

Although there is nothing in the legislative history that suggests the 
Legislature intended to change the law, the Committee believes the courts will find 
that the Legislature made non-licensure an element of the crime. To reflect that 
change, the Committee proposes to rename the crime and to add a third element 
that would require the State to prove the defendant did not have a license to carry a 
concealed weapon or firearm at the time that he or she did the carrying. The 
Committee highlights that as of the time this report is being filed, there is no case 
law that retreats from Mackey. Nonetheless, everyone on the Committee thought 
the legislative amendments changed the elements of the crime. 

In the definition of “concealed weapon,” the Committee proposes to delete 
“slungshot” because that type of weapon was deleted in Chapter 2016-106, Laws 
of Florida, from the definition of “concealed weapon” in § 790.001(3)(a), Fla. Stat.

Third, italicized headings are added above the statutorily defined terms of 
“electric weapon or device” and “firearm.”

Fourth, § 790.01(3)(a) and (3)(b), Fla. Stat., appear to create affirmative 
defenses for a) someone who carries a concealed weapon or firearm while in the 
act of evacuating during a state of emergency and b) someone who carries a 
concealed chemical spray or certain other types of non-lethal weapons if carried in 
self-defense. Because the burden of persuasion for those affirmative defenses is 
unclear, the Committee has set forth the various alternative burdens in the                   
§ 790.01(3)(a), Fla. Stat., section, along with an italicized note for the                         
§ 790.01(3)(b), Fla. Stat., section. 

2



The Committee also added a reference to § 790.06, Fla. Stat., in the 
Comment section so that everyone would know where to find the statute that 
covers licensure. 

All votes were unanimous. The proposal was published, and one comment 
from FACDL was received. 

FACDL first pointed out that the paragraph that explained “ordinary sight of 
another person” had been published without a complete explanation in the last 
sentence of that paragraph. The Committee agreed that the proposal had been 
published incorrectly. The corrected sentence – which is not being changed by the 
Committee – reads as follows: However, a [firearm] [weapon] is not concealed 
if, although not fully exposed, its status as a [firearm] [weapon] is detectable 
by ordinary observation.

FACDL also believes the proposal should include language that would allow 
a judge to allocate the burden of persuasion for the affirmative defense in               
§ 790.01(3)(b), Fla. Stat. (as was done for the affirmative defense in                             
§ 790.01(3)(a), Fla. Stat.). The Committee disagreed because this instruction is 
already quite lengthy and the italicized note for this section contains the following 
italicized heading: Also, judges can insert the appropriate “burden of persuasion” 
language from the “state of emergency’ defense section above.

After publication and upon final review, the Committee made one additional 
change. The Committee thought there should be an explanation for why a third 
element was being added. The Committee inserted asterisks in the first paragraph 
of the instruction and next to element #3, which will refer people to the asterisk in 
the Comment section. In the Comment section, the Committee added:

*In Chapter 2015-44, Laws of Florida, the Legislature amended § 790.01, 
Fla. Stat. in a way that likely makes absence of a license an element of the crime. 
Prior to this statutory amendment, licensure was an affirmative defense. Mackey v. 
State, 124 So. 3d 176 (Fla. 2013). The Committee on Standard Jury Instructions in 
Criminal Cases believes Mackey was probably abrogated by the 2015 change to the 
statute. 
  

The final vote was unanimous to file the proposal with the Court. 
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Proposal 2 – Instruction 10.5
There are three changes proposed for the Improper Exhibition of a 

Weapon/Firearm instruction. 

First, an italicized note is added so that everyone will know where to find the 
definition of “slungshot.” Although the Legislature deleted “slungshot” from the 
definition of “concealed weapon,” the Legislature did not delete “slungshot” from 
the definition of “weapon” in § 790.001(13), Fla. Stat. 

Second, there now exists a conflict in the District Courts of Appeal about 
whether an open common pocketknife is a weapon. The Third and Fifth District 
Courts of Appeal decided that a common pocketknife in the open position does not 
fall within the common pocketknife exception in the definition of weapon in            
§ 790.001(13), Fla. Stat. The Fourth District Court of Appeal decided that a 
common pocketknife in the open position remains a common pocketknife. 
Therefore, in the definition of “weapon” section, the Committee deleted the word 
“closed” in the phrase “closed common pocketknife.” The Committee also added 
new italicized headings, new case law cites, and new language to explain the 
conflict in the appellate courts about this issue. 

Third, italicized headings are added above the statutorily defined terms of 
“electric weapon or device” and “firearm.” 

Fourth, the Committee thought someone who was charged with improperly 
exhibiting an antique firearm might have a defense that directly attacks the 
elements of the crime rather than an affirmative defense. In other words, an antique 
firearm that was being exhibited in a rude or threatening manner might not be seen 
by the courts as being either a “firearm” or a “weapon” for purposes of the 
Improper Exhibition statute. If so, the State would not be able to prove element #1, 
which requires the defendant to carry a weapon or firearm. As a result, the 
Committee proposes to delete the first paragraph in the Comment section that 
indicates that having an antique firearm is an affirmative defense. 

 The proposal was published, and one comment from FACDL was received. 
FACDL contends that it is not a crime for a person to display an antique firearm in 
a rude, careless, angry or threatening manner because an antique firearm is not a 
firearm. FACDL therefore suggests that the sentence (in the definition of firearm 
section) that states the term “firearm” does not include an antique firearm unless 
the antique firearm is used in the commission of a crime should be deleted for 
purposes of clarity. The Committee discussed the issue at length and thought 
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FACDL’s legal position might be correct. In fact, as mentioned above, the 
Committee thought that a person so charged might have a defense to the elements 
of the crime rather than an affirmative defense. However, the Committee 
ultimately decided it was best for the definition of firearm section to track the 
definition of firearm statute (§ 790.001(13), Fla. Stat.), which will allow the parties 
to litigate the issue in the trial courts. 

The Committee voted unanimously to file the proposal with the Court.

Proposal 3 –  Instruction 10.6(b)
Because there is no existing instruction for § 790.15(3), Fla. Stat., the 

Committee proposes a new instruction numbered 10.6(b). The offense can be 
covered in two elements: 1) D was the driver/owner of a vehicle; and 2) D 
knowingly directed another to discharge a firearm from that vehicle. The 
Committee added a “Give if applicable” to capture the part of the statute that says 
it does not matter if the owner of the vehicle occupied the vehicle. The statutory 
definition of “firearm” was added. The Committee could think of no necessary 
lesser-included offenses. Finally, because there is no statutory definition of 
“driver” or “vehicle,” the Committee noted it was unclear whether the courts 
would apply the definitions from § 316.003, Fla. Stat.

The proposal was published, and one comment from FACDL was received. 
FACDL contends that it is not a crime if the defendant knowingly directed another 
to discharge an antique firearm from the vehicle. As with the Improper Exhibition 
proposal, the Committee left the definition of firearm section in a way that tracks 
the definition of firearm statute (§ 790.001(13), Fla. Stat.).

Upon final review, the Committee made one last change. When the proposal 
was published, the Committee defined “knowingly” as meaning “with full 
knowledge and intentionally.” However, the Court had recently defined 
“knowingly” in the Retail Theft instruction as follows:

Optional Definitions. Shaw v. State, 510 So. 2d 349 (Fla. 2d DCA 1987).
“Knowingly” means with actual knowledge and understanding of the 

facts or the truth.
           
“Knowingly” means an act done voluntarily and intentionally and not 

because of mistake or accident or other innocent reason.
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The Committee saw no reason why “knowingly” should be defined 
differently in this instruction than in the Retail Theft instruction. Therefore, the 
Committee voted unanimously to insert the optional definitions of “knowingly” 
into this instruction. 

The final vote was unanimous to file this proposal with the Court.  
 

Proposal 4 – Instruction 10.6(c)
The Committee proposes a new instruction for the crime created in Chapter 

2016-12, Laws of Florida, numbered as § 790.15(4), Fla. Stat. The crime of 
Recreational Discharge of a Firearm Outdoors in a Residential Area can be 
covered in four elements: 1) D recreationally discharged a firearm; 2) The 
discharge took place outdoors; 3) The discharge took place in an area that had a 
residential density of one or more dwelling units per acre; and 4) At the time of the 
discharge, D knew or reasonably should have known that the area was primarily 
residential in nature.

 
Because the statute says that a recreational discharge includes target 

shooting, the Committee added a “Give if applicable” to cover that idea. The 
Committee also added the statutory definition of “firearm.”

The statute also appears to create affirmative defenses for four 
circumstances: 1) the person was lawfully defending life or property; 2) the person 
was performing official duties requiring the discharge; 3) the circumstances show 
that the discharge did not demonstrate a reasonably foreseeable risk to life, safety, 
or property, or 4) the discharge was accidental. The statute does not allocate the 
burden of persuasion to a party or decide what the burden of persuasion should be, 
which led the Committee to insert its usual format for an unallocated burden of 
persuasion. The usual format allows the judge to decide whether the burden is on 
the State or on the defendant and to pick what the burden should be. Obviously, if 
the defendant claims he was acting in self-defense, defense of others, or defense of 
property, the burden is on the State, which is why the Committee put that defense 
in the “burden on the state” section. But for the three other affirmative defenses, 
the trial judge has the option of allocating the burden of persuasion until the case 
law develops. 

The Committee could not think of any necessary lesser-included offenses. 
The proposal was published and one comment from FACDL was received. 
FACDL contends that it is not a crime if the recreational discharge came from an 
antique forearm. The Committee again decided to retain the statutory definition of 

6



firearm to allow the parties to litigate that issue. The Committee voted 
unanimously to file the proposal with the Court.

Proposal 5 – Instruction 13.5 
The only substantive change for this instruction (which covers the crime of 

Trespass on School Property with a [Firearm] [Weapon]), pertains to the conflict in 
the appellate courts about whether a common pocketknife in the open position is a 
weapon. The Committee made the same changes to this instruction that it made to 
the Improper Exhibition instruction discussed above. The proposal was published. 
No comments were received. Upon final review, the vote was unanimous to file the 
proposal with the Court. 

In conclusion, the Committee requests the Court authorize for use the five 
proposals as outlined in Appendix A. 

 Respectfully submitted this 27th day of 
December, 2017. 

s/ Judge F. Rand Wallis_________ 
The Honorable F. Rand Wallis
Chair, Supreme Court Committee on 
Standard Jury Instructions in Criminal Cases
Fifth District Court of Appeal
300 South Beach Street
Daytona Beach, Florida 32114
Florida Bar Number: 980821
WallisR@flcourts.org

CERTIFICATE OF SERVICE AND FONT COMPLIANCE
I hereby certify that this report has been prepared using Times New Roman 

14 point font in compliance with the font requirements of Florida Rule of 
Appellate Procedure 9.210(a)(2) and that a copy of the report and the appendices 
has been sent through the portal to Attorney Luke Newman at 
lukenewmanlaw.com and to Attorney William Ponall at 
ponallb@criminaldefenselaw.com; this 27th day of December, 2017. 

s/ Judge F. Rand Wallis 
The Honorable F. Rand Wallis
Chair, Supreme Court Committee on 
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Standard Jury Instructions in Criminal 
Cases
Fifth District Court of Appeal
300 South Beach Street
Daytona Beach, Florida 32114
Florida Bar Number: 980821
WallisR@flcourts.org
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