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IDENTITY AND INTEREST OF THE AMICUS 

The Florida Association of Criminal Defense Lawyers, Inc. (“FACDL”) is a 

not-for-profit corporation that promotes fairness and justice, and ensures effective 

representation for criminally charged individuals facing loss of liberty. 

FACDL believes Florida criminal statutes should be clear and free from 

vagueness to prevent unjust and unnecessary prosecutions.  FACDL is concerned 

that college and university students not be subjected to criminal prosecution with 

respect to unspecified activities for unspecified purposes engaged in voluntarily 

without compulsion or condition. 

SUMMARY STATEMENT 

Petitioner was convicted of felony and misdemeanor “hazing” pursuant to  

§1006.63(2) and (3), Fla. Stat. (2011), and manslaughter per §782.07(1), Fla. Stat. 

(2011). Petitioner was a member of the Florida A&M University (“FAMU”) Marching 

100 Band.  There was a long-standing tradition known as “Crossing Bus C” in which 

some members of the Band (“bandmates”) chose to participate.  This activity was 

unrelated to their prior admission to or continued membership in the Marching 100. 

Petitioner’s involvement with the particular “crossing” at issue was due to his 

longevity as a band member, to inform the decedent that the ritual tradition was 

occurring. Petitioner was not part of the crossing line, and did not strike anyone.  

Nonetheless, Petitioner was convicted of felony hazing based upon the statute’s 
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amorphous and deficient language, because a bandmate died after participating in a 

crossing which occurred after the last game of the 2011 FAMU football season.  

Petitioner was also convicted of two misdemeanor hazings because two other 

participating bandmates were hit and felt hurt but were not bruised.  R.Vol. 5, p. 604, 

ll. 15-23; R.Vol. 4, p. 436, ll. 5-13. These convictions must be set aside because the 

hazing statute is unconstitutionally vague as applied to Petitioner. 

Section 1006.63(1) implicates a limitless amount of conduct by defining hazing 

as “any action or situation that recklessly or intentionally endangers the mental or 

physical health of a student, for purposes including, but not limited to, initiation or 

admission into or affiliation with any organization operating under the sanction of 

a postsecondary institution.” (e.s.)   

The Crossing ritual tradition did not occur to initiate, admit, or affiliate FAMU 

students with the Marching 100.  All participants were already members of the Band.  

The decedent was a graduating Band leader (drum major) who had finished his last 

performance, so his Band affiliation would terminate anyway.  Thus, Petitioner was 

convicted of an action or situation that did not have any required “purpose” covered 

or defined by the statute.  Reasonable minds would have to guess what purpose or 

purposed conduct, other than initiation, admission, or affiliation, is prohibited.  This 

makes the statute vague as applied to Petitioner, since the “action or situation” is not 

for a required “purpose” that is specified. 
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The District Court below found that Petitioner’s conduct constituted a 

“brutality of a physical nature” and thus was “hazing” prohibited by the statute.  See 

Martin v. State, 207 So. 3d 310, 318 (Fla. 5th DCA 2016).  But the Court did not, 

and could not, determine whether such action was for a prohibited “purpose.”  

Nor could it determine that there was “pressuring,” “coercing,” or “forcing” 

as apparently required by the statute in relation to any action or situation for a 

prohibited purpose.  Hence, the statute is also vague as to the “crossing” activity here 

that was entirely voluntary. 

Further, the statute prohibits acts of hazing against members within a “student 

organization,” but does not define that term or definitively indicate that a university 

band, or for that matter, university teams, which are not managed or run by students, 

are “student organizations.”  To apply the undefined term “student organization” to 

mean a university band also fails to provide due process. 

Finally, once Petitioner’s felony hazing conviction fails, his manslaughter 

conviction must also be set aside, because Petitioner cannot be a principal in the 

crime of hazing that resulted in death.  Moreover, Petitioner’s action was not the 

cause of the death, and it was fundamental error for the trial court to omit special 

jury instructions on causation with respect to manslaughter.  
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ARGUMENT 

 

I. PETITIONER’S HAZING CONVICTIONS SHOULD  

BE SET ASIDE BECAUSE THE STATUTE IS 

UNCONSTITUTIONALLY VAGUE AS APPLIED.   

 

Section 1006.63 is unconstitutionally vague as applied to Petitioner in 

connection with a ritual tradition that was not for the purpose of initiation or admission 

into, or affiliation with, the Marching 100; that was not a pressured, coerced, or forced 

activity, but was purely voluntary for a band member who chose to participate; and 

that was not associated with a “student organization” that is commonly understood to 

mean a private, chartered group run by students, as opposed to a university activity. 

A criminal statute that contains vague provisions does not provide due process 

guaranteed by the Constitution.  Connally v. Gen. Constr. Co., 269 U.S. 385, 390 

(1926) (declaring a statute unconstitutionally vague when due process requirements of 

an ascertainable standard of guilt were not met); Wyche v. State, 619 So. 2d 231, 236-

37 (Fla. 1993) (statute void for vagueness if fails to give adequate notice of what 

conduct is prohibited or to establish minimal guidelines to govern law enforcement).  

A statute is unconstitutionally vague when the average person would struggle to 

comprehend what conduct is proscribed by the statute; Gooding v. Wilson, 405 U.S. 

518 (1972) (a statute is vague and unconstitutional if the average person of common 

intelligence cannot easily understand the true meaning of the statute); Linville v. State, 

359 So. 2d 450, 451 (Fla. 1978) (a statute must provide to men of common intelligence 
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adequate warning of prohibited conduct under the statute); D’Alemberte v. Anderson, 

349 So. 2d 164, 166 (Fla. 1977) (due process forbids a law so vague that men of 

common intelligence must guess at its meaning); Sult v. State, 906 So.2d 1013, 1022 

(Fla. 2005) (imprecise statute, failing to delineate when displaying or wearing 

prohibited words is illegal conduct, invites arbitrary and discriminatory enforcement 

susceptible of being applied to innocent activities); Imhotep-Nguzo Saba Charter 

School v. Dept. of Educ., 947 So. 2d 1279, 1282-83 (Fla. 4th DCA 2007) (critical test 

is whether statute has sufficient standards or guidelines; “if a statute is so vague and 

uncertain in its terms that no one can say with certainty, from the terms of the law itself, 

what the law is,” the statute is unconstitutional as granting power to say what the law 

shall be). 

Because Petitioner’s conduct does not fall within clear prohibitions of 

§1006.63(1), due process requires that Petitioner’s convictions be reversed. See, e.g., 

State v Deleo, 356 So. 2d 306, 307 (Fla. 1978) (reversing conviction because the 

statute was unconstitutionally vague); Wyche; Sult.  

Undefined Purpose 

Section 1006.63(1) defines hazing as: 

any action or situation that recklessly or intentionally 

endangers the mental or physical health or safety of a 

student for purposes including, but not limited to, 

initiation or admission into or affiliation with any 

organization operating under the sanction of a 

postsecondary institution.  (e.s.) 
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The statute clearly prohibits actions for purposes of “initiation or admission 

into or affiliation with any organization.…” This language is generally in line with 

the plain meaning of the term “hazing,” i.e. “the practice of physically or emotionally 

abusing newcomers to an organization as a means of initiation.”  Black's Law 

Dictionary (10th ed. 2014).  However, the language “for purposes including, but not 

limited to,” without definitive antecedent or definitive limitation, creates endless 

possibilities of conduct for subjectively viewed illegitimate purposes being made 

criminal under the statute.1  

The purpose of initiation, admission, or affiliation is not at issue here.  The 

bandmates who participated in Crossing Bus C, which the District Court referred to 

as a “tradition or ritual,” were already members of the Marching 100.  Martin, 207 

So. 3d 310, 314.  Perhaps a strained interpretation of “affiliation” could mean that 

continuing good standing with the Marching 100 was contingent upon participation 

in the Crossing Bus C ritual, but this would still be inaccurate since there was no 

threat to revoke the bandmates’ status if they declined to participate, nor could this 

happen since band members are selected by the University Band Director.  

                                                      
1 A 2005 amendment expanded the language “for the purpose of” by substitution of 

“for purposes, including but not limited to.”  The previous language specified the 

exact purpose for which punishment was conceived, i.e. “for the purpose of initiation 

or admission into or affiliation with any organization.”  The 2005 amendment 

vaguely attempted to expand the language of the statute without explaining what 

other purposed conduct is prohibited.  See Ch. 2005-146, Laws of Florida. 
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Participation in the tradition or ritual did not and could not fall within the 

only definitive purpose specified by the statute, i.e., action for the purpose of 

initiation, admission or affiliation. Yet Petitioner was apparently found to violate the 

open-ended, undefined language “for purposes including, but not limited to.” This 

vague language failed to provide Petitioner with adequate notice that action other 

than for the purpose of initiation, admission or affiliation, was criminalized under 

the statute, and if so, what other purposes were covered.  

The phrase “including but not limited to” in a penal provision, even one 

having a clear antecedent that is not present in the subject statute, is considered vague 

where the listed matters are indefinite or inconclusive.  See, e.g., State v. Western, 

812 P. 2d 987, 990 (Ariz. 1991) (ordinance that prohibits performer who employs 

body motions including but not limited to torso gyrations, bumps and grinds, or 

gesticulations, is nebulous and too uncertain to provide adequate definition of what 

motions make a person a striptease performer).2  

The hazing statute apparently requires an organizational "purpose" that relates 

to initiation, admission or affiliation, to protect vulnerable persons who are seeking 

                                                      
2 Also see Planned Parenthood of Greater Orlando v. MMB Properties, 148 So. 3d 

810, 811, n. 1 (Fla. 5th DCA 2014) (injunction order prohibiting violations of 

Declaration of Restrictions, including but not limited to surgical abortions and 

sonographic or other diagnostic imaging services, renders the injunction order vague 

as not putting defendant on notice of what is prohibited). 
 



8 
4840-2450-6955 

53598/0001 

admission or affiliation.  But the drum major's crossing did not serve this purpose, 

or ANY purpose. He was not a vulnerable initiate, but rather a long term member 

whose affiliation was ending.  He may have wanted some personal satisfaction in 

participating in the tradition, but that is not an organizational “purpose” provided for 

by the statute, nor does it relate to purpose of a hazing law to protect vulnerable 

initiates.  It is not a battery to voluntarily participate in an activity that may be 

physically or mentally harmful, and the statute does not purport to convert such 

conduct to a crime except where the participant is compelled to participate as a 

vulnerable student seeking acceptance into an exclusive student group.  The statute 

is too vague to penalize any other purposed conduct. 

Action Not Coerced 

Section 1006.63(1) also states that “hazing” includes, but is not limited to, the 

following specific activities: 

hazing includes, but is not limited to, pressuring or 

coercing the student into violating state or federal law, any 
brutality of a physical nature, such as whipping, beating, 

branding, exposure to the elements, forced consumption of 

any food, liquor, drug, or other substance . . . .  (e.s.) 

 
Applying this language, it appears that a student must be pressured or coerced into 

any “brutality of a physical nature” (which the Fifth District found occurred in this 

case) for a prohibited purpose.  Without “pressuring or coercing,” a “brutality of a 
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physical nature” alone would not appear to be sufficient to establish hazing.3  For 

example, unless “pressuring or coercing” for a prohibited purpose were necessary, 

then organizational members who engage in skirmishes could be guilty of hazing.  

In this case, Petitioner did not pressure or coerce anyone.  The bandmates were not 

pressured or coerced.  They wanted to participate in the tradition apparently for their 

own prestige, and participated only because they wanted to.  Yet the vagueness of 

the statute seemingly condoned hazing prosecution for “brutality” that was not for 

an illegal purpose under the statute, nor caused by forced pressure or coercion. 

 Section 1006.63(1) further defines hazing conduct as: 

other forced activity that could adversely affect the 

physical health or safety of the student, and also includes 

any activity that would subject the student to extreme 

mental stress, such as sleep deprivation, forced exclusion 

from social contact, forced conduct that could result in 

extreme embarrassment, or other forced activity that could 

adversely affect the mental health or dignity of the student.  

(e.s.)  

 
The statute does not plainly state that “pressuring or coercing” must relate to 

“brutality of a physical nature” or other “forced activity.” However, it seems any 

prohibited activity must relate to conduct that “includes, but is not limited to, 

pressuring or coercing the student into the activity.”  Still it remains unclear what type 

                                                      
3 The 2005 amendment apparently included the language “pressuring or coercing 

the student” to emphasize the forceful nature required to induce a prospective initiate 

to participate in hazing.   See Ch. 2005-146, Laws of Florida. 
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or degree such conduct may be covered by “includes, but is not limited to, pressuring 

or coercing.”  For example, it is unclear whether a general social norm to participate 

or invitation to participate in a ritual activity, like an all-day drinking tradition, is 

“pressuring or coercing” or is “forced conduct” or other forced activity.   

Presumably, there must be some compulsion by force, or at least a tangible 

inducement, such as admission or affiliation, as the statute references.  Certainly, 

some compelled or required action must occur, whereas here the activity was  

wholly voluntary, apparently for the sake of tradition.  Whatever risk there was, the 

participants understood, and no one required or compelled participation.  Hence, the 

statute is vague in not being clearly applicable to such situation.4 

All of the bandmates that participated in the Crossing Bus C ritual volunteered 

to participate, un-coerced, unforced, and fully aware of the “brutality of a physical 

nature” that traditionally occurred.  Volunteering to participate is not the same as 

“consent” that per §1006.63(5) is not a defense to “hazing.” Consent can be 

                                                      
4  In this sense, the tradition was a form of expression, protected by the First 

Amendment and could not be unduly limited without clarity that the conduct was 

forced or coerced, not voluntary.  See, generally, State v. J.D., 937 P. 2d 630, 635 

(Wash. Ct. App. 1997) (curfew ordinance excepting minors en route to or from an 

activity including but not limited to dance, theatre presentations, and sporting events, 

gives the impression from the listing that only formal events are exempted and does 

not provide sufficient guidance as to what events other than those specifically listed 

are exempted; the ordinance was thus unconstitutionally vague as to expressive 

activities protected by the First Amendment which may not be unduly limited).   
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involuntary if pressured or coerced, and such consent does not mean there was 

willingness or desire to participate by one’s own free choice, as by volunteering or 

freely agreeing to participate. In Petitioner’s case, there was unforced, non-required, 

open volunteering to be part of a traditional ritual.  Yet the bandmates’ volunteering 

and willingness to participate apparently exposed Petitioner to prosecution pursuant 

to the vague language of “includes, but is not limited to, pressuring or coercing.” 

The statute is further vague as to whether “includes, but not limited to, 

pressuring or coercing” must relate to the (unspecified) “purpose” for any action or 

situation that endangers physical or mental health of a student.  For example, consider 

a law school Moot Court Society that hosts traditions called the “Roast” in which 

Moot Court students volunteer to be subjected to offensive jokes and criticism, and 

the “Libation” in which they drink heavily for 24 hours to celebrate their 

accomplishments.  The “Roast” may endanger students’ mental health, and the 

“Libation” may result in injury or death by excessive alcohol consumption.  Yet, the 

participation was not pressured or coerced, and neither the “Roast” nor the “Libation” 

was for the purpose of initiation, admission or affiliation with the Moot Court.  

Nonetheless, the situation may be argued to fall within the limitless boundaries of the 

vague statutory terms, “includes, but not limited to, pressuring or coercing,” and 

“including, but not limited to, initiation or admission into or affiliation.” 



12 
4840-2450-6955 

53598/0001 

Like the Moot Court examples, the Crossing Bus C ritual was not pressured 

or coerced upon the bandmates, and was not related to initiation, admission, or 

affiliation with the Marching 100.  Yet the open-ended language of the statute served 

to criminalize Petitioner’s action, denying due process notice required by the 

Constitution.  See Deleo, 356 So. 2d 306, 307 (holding that open-ended language in 

a criminal statute provided unlimited prosecutorial discretion); Linville, 359 So. 2d 

450-452 (same).  Petitioner’s conduct did not fall within the specific prohibitions of 

the statute, and it is improper for courts to decide how far the statute should expand.  

See Linville, 359 So. 2d 450, 452 (the Florida Supreme Court holding it improper to 

“hypothesize just how far the legislature wished to expand the statute.”). 

Student Organization Vague 

Sections 1006.63(2) and (3) also limit hazing to conduct associated with a 

“student organization.” The statutes provide punishment for any person who 

“commits any act of hazing as defined in subsection (1) upon another person who is 

a member of or an applicant to any type of student organization.” The phrase “student 

organization” would understandably include fraternities, sororities, and social clubs.  

These organizations are private, chartered, and controlled by student members. But 

the statute does not define the term “student organizations” to include University 

controlled classes, groups or teams. The FAMU Marching Band is such a University 

controlled group that represents FAMU in athletic events and is run by the FAMU 
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Band Director who selects and controls Band membership.5  In this respect, the 

Marching 100 is no different than a college football team, which would not appear 

to be governed by the plain language of the statute.  Members are chosen by the 

University faculty, coach or director employed by the University, not by other 

members, and requirements to participate are determined by merit, by judgment of 

the University staff.  Extending “student organizations” to a university band or team 

could implicate any practice skirmish or locker room brawl that results in injury.6   

The legislature apparently had doubts about the clarity of the statute, by 

imposing the duty for Florida universities to implement and enforce their “anti-hazing 

policies” by subsection (10) of the statute, which requires “anti-hazing policies” to be 

included “in the bylaws of every organization.”  Since university teams and bands are 

university and not “student” organizations, they are not required to have 

organizational “bylaws” to include “anti-hazing policies.” This underscores that 

chartered, private organizations run by students are what is meant by “student 

                                                      

5 See FAMU Marching 100 website: 

http://www.famu.edu/index.cfm?marching100&INTERESTEDMUSICIAN;  

see also FSU Marching Chief’s website: http://fsuchiefs.com/future-chiefs/. 
 

6 Even injuries sustained in actual games where unnecessary roughness occurs could 

arguably fall within the broad parameters of hazing since unnecessary roughness 

could be a “brutality of a physical nature” that is not exempted per subsection (1) as 

an athletic event or similar contest or competition or any activity or conduct that 

furthers a legal and legitimate objective (also vague as to what conduct is “legal and 

legitimate,” since consented conduct is legal). 

http://www.famu.edu/index.cfm?marching100&INTERESTEDMUSICIAN
http://fsuchiefs.com/future-chiefs/
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organizations;” but again there is vagueness and uncertainty, making prosecution 

unfair because it is so uncertain that the conduct or activity in this case involving a 

non-student run organization is a crime. See Kolender v. Lawson, 461 U.S. 352 

(1983) (holding a statute unconstitutional that provided no clear guideline to enforce 

the statutory requirements). 

II. PETITIONER’S MANSLAUGHTER CONVICTION 

SHOULD BE SET ASIDE BECAUSE HIS ACTION DID 

NOT CAUSE DEATH OF ANOTHER. 

Petitioner’s manslaughter conviction should be set aside because there was 

no crime of hazing to support Petitioner’s conviction as a principal pursuant to 

§777.011, Fla. Stat. (2011); nor was any showing made that his action caused the 

death of another as required to convict of manslaughter; nor was any special jury 

instruction given on causation.   

Manslaughter pursuant to Florida Statute §782.07(1) is the killing by act 

of another without lawful justification and that is not excusable homicide.  

The jury was instructed that it was only necessary for defendant to have 

intent to commit an act which caused death; and that if the defendant helped 

another person commit a crime, the defendant is a principal and must be treated 

as if he had done all things the other person did if the defendant did some act or 

word which was intended to and which did incite, cause or encourage the other 

person or persons to commit the crime.  (R.Vol. 3, pp. 479, 489). 
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To convict a defendant as a principal, the state must first prove that a crime 

was committed.  See Kelly v. State, 83 So. 909 (Fla. 1920) (conviction reversed 

since defendant could not be a principal to a crime that did not occur); see State 

v. Peel, 111 So. 2d 728, 741 (Fla. 2d DCA 1959) (a principal conviction cannot 

follow a self-defense homicide because self-defense is not a crime).  

Here Petitioner was convicted as a principal to an unconstitutionally vague 

hazing statute (as applied to him).  With the criminal hazing conviction set aside, 

Petitioner cannot be a principal in any crime that caused death of another and 

cannot be convicted of manslaughter.7 

Because the decedent voluntarily participated in the Crossing Bus C ritual, 

there can be no manslaughter conviction from that activity.  It is axiomatic that:   

people frequently join together in reckless conduct.  As 

long as all participants do so knowingly and voluntarily, 

I see no point in holding the survivor(s) guilty of 

manslaughter if the reckless conduct results in death. 

 

Velazquez v. State, 561 So. 2d 347, 352 (Fla. 3rd DCA 1990) (reversing 

manslaughter conviction because the decedent voluntarily participated in 

automobile drag racing causing his own death; see also State v. Uhler, 61 Ohio 

                                                      
7 There could be no crime of battery for which Petitioner could be a principal, 

because touching was consented to by the decedent.  See, e.g., State v. Gonzalez, 

467 So. 2d 723, 726 (Fla. 3d DCA 1985) (an essential element of battery is that 

it be against the will of the victim). 
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Misc. 37, 39-40 (Ct. Com. Pl. 1979) (rejecting possible manslaughter convictions 

because decedent voluntarily participated in reckless conduct that could cause 

death, such as horse racing, boxing, and sky diving).  The decedent chose to 

participate in an activity that caused his death from blows of others, not from 

Petitioner, so Petitioner could not be responsible for manslaughter. 

The manslaughter conviction should also be set aside because the State did 

not meet the burden of proof that Petitioner caused decedent’s death.   

To demonstrate causation, the defendant’s action must be both the “cause in 

fact” and the “proximate cause” of death.  Eversley v. State, 748 So. 2d 963, 966 

(Fla. 1999). “Cause in fact” is proven by demonstrating that “but for” the defendant’s 

conduct the death would not have occurred, and that the defendant’s action was a 

“substantial factor” in bringing about the death.  Id. at 967.  “Proximate cause” is 

proven by examining whether the defendant’s conduct went beyond any fair 

assessment of the danger created, and whether it would be unfair and unjust to hold 

the defendant criminally responsible.  Id. 

“Cause in fact” is not present to uphold Petitioner’s manslaughter conviction 

because neither the “but for” or “substantial factor” tests are met.  “Cause in fact” 

can be rebutted by producing reliable evidence that the death would have occurred 

regardless of the defendant’s conduct.  Eversley, 748 So. 2d 963, 967 (citing United 

States v. Pitt-Des Moines, Inc., 970 F. Supp. 1359, 1365-1367 (N.D. Ill. 1997)) 
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(evidence that a beam was defectively constructed, and not defectively assembled, 

would have rebutted “cause in fact” and negated manslaughter).   

Here, “cause in fact” could not be established because Petitioner was not the 

one responsible for delivering the physical blows to decedent (in fact the decedent 

was held for a prolonged period by band members in the crossing line – being an 

independent act).  Moreover, the decades old tradition of Crossing Bus C would have 

occurred regardless.  No evidence was produced that Petitioner’s conduct - 

communicating an opportunity to participate in the ritual if desired – which the 

decedent had previously declined - was the “cause in fact” of the decedent’s death. 

Under “proximate cause,” policy and fairness considerations prohibit holding 

Petitioner criminally responsible.  To establish “proximate cause” for manslaughter, 

a third party’s actions cannot be the cause of death.  Hodges v. State, 661 So. 2d 107, 

110 (Fla. 3rd DCA 1995) (holding that fairness prohibited the defendant from being 

convicted of a third party’s superseding action).  The physical blows delivered by 

Marching 100 members was a superseding action that resulted in death. 

Finally, because causation was at issue, the trial court should have presented 

special causation jury instructions. In manslaughter cases, special jury instructions on 

“cause in fact” and “proximate cause” may be necessary when causation is at issue.  

See Eversley, 748 So. 2d 963; see In re Amendments to Standard Jury Instructions in 

Criminal Cases-Instruction 7.7., 75 So. 3d 210, 214 (Fla. 2011).  “Cause in fact” and 
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“proximate cause” were both necessary elements for the state to establish causation 

of decedent’s death, and omission of special jury instructions on causation was 

fundamental error.  See Reed v. State, 837 So. 2d 366 (Fla. 2002) (holding that 

standard jury instructions on the elements of a crime were inadequate and inconsistent 

with precedent).  The need for special jury instructions is manifest from R.Vol. 3, p. 

460 of the trial court record, in which a statement was submitted to the court that a 

juror “doesn’t understand the use of the word manslaughter.”  Had special jury 

instructions been given on the elements of causation, Petitioner likely would have 

been found not guilty of manslaughter since Petitioner’s conduct was neither the 

“cause in fact” nor “proximate cause” of decedent’s death.  See Eversley, 748 So. 2d 

963 (rebuttal of either “causation in fact” or “proximate cause” is sufficient to 

reverse a manslaughter conviction).  

CONCLUSION 

 The Fifth District’s decision below should be quashed, and Florida Statute 

§1006.63(1) (2) and (3) should be declared unconstitutionally vague as applied. 

Petitioner’s convictions should be ordered reversed and set aside. 
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