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STATEMENT OF THE CASE AND FACTS 

A. The Legislature Creates a Public Health Care System to 
Serve the Lee County Indigent Population and Provides a 
Lien Remedy to Financially Support It 

Under Chapter 2000-439, Laws of Florida (the “Enabling Act”), the Florida 

Legislature established Lee Memorial Health System to “provide for the operation 

and maintenance of a public health system.”  (7:1234). The Legislature declared 

the construction, operation, and maintenance of this public health system a “public 

purpose.”  (7:1235).   

Like other public entities, Lee Memorial and its employees have sovereign 

immunity.  (7:1235).  Lee Memorial holds the power of eminent domain. (7:1235).   

Lee Memorial’s hospital records and charges are open to the public.  (7:1235).  Lee 

Memorial must deposit all funds in banks, which are qualified under state law to 

accept deposits of public funds.  (7:1236).     

To partially support the finances of this public hospital, Section 18 of the 

Enabling Act (the “Lien Law”) gives Lee Memorial the right to assert a lien for all 

reasonable charges for hospital, physicians, and other health care services provided 

by Lee Memorial to a patient.  (7:1372).  This statutory lien attaches to all proceeds 

of the patient’s claims and upon the judgments and settlements entered into by 

virtue of such claims, because of injuries giving rise to such claims, which are 

treated at the hospital.  (7:1372-73). 
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B. Lee Memorial Records and Gives Notice To Progressive of a 
Lien for Medical Services Provided To a Patient, Which 
Lien Progressive Does Not Honor  

On October 22, 2006, Ruben Gallegos was struck by a motor vehicle while 

riding his bicycle.  (1:153-155; 5:898).  At the time of the accident, the vehicle was 

insured by Progressive Select Insurance Company's insured.  (1:87,113; 5:898).  

Lee Memorial provided hospital services to Gallegos because of the injuries 

received in the accident with Progressive’s insured. (5:898).   

Upon his admission, Gallegos signed a standard admissions form with Lee 

Memorial.  (1:91,156; 5:898).  The form contains no protected or confidential 

health information, not even the patient’s social security number.  (1:5).  The 

admissions form is signed by each patient and defines the basis on which Lee 

Memorial will provide health care to a patient and how the patient will pay for this 

service.  (1:5; 6:1120).   

In that form admissions agreement, Gallegos agreed to pay all charges to 

Lee Memorial for the provision of services or treatment.  (1:5).  Gallegos further 

granted authorization to his attorneys or personal representatives to pay Lee 

Memorial any funds paid to the attorney or representative in settlement or 

satisfaction of claims arising from an injury for which Lee Memorial treated 

Gallegos.  (1:5). 
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Lee Memorial furnished and billed hospital services to Gallegos, which 

amounts went unpaid.  (5:898).  Under the form admissions agreement and the 

Lien Law, Lee Memorial recorded two separate hospital claims of lien for the 

unpaid amount.   (1:162-163; 5:898, 903-904). 

Progressive and Gallegos received a written notice of the hospital claims of 

lien.  (5:898).  But without the knowledge or consent of Lee Memorial, and 

without the hospital claims of lien being released or satisfied, Progressive paid 

$10,000 to Gallegos to settle claims arising from the injuries for which Gallegos 

was treated by Lee Memorial. (1:157; 5:899).  Progressive also accepted a release 

from liability from Gallegos to settle such claims.  (1:157; 5:899).   

Progressive knew of the hospital liens when it made the settlement payment.  

(6:1041, 1050, 1072, 1075-1078).  Progressive paid Gallegos rather than honor the 

liens based upon a business decision.  (6:1075-1076, 1078).   

Upon discovery that its liens had been impaired, Lee Memorial made 

demand on Progressive for payment of the damages it suffered because of the 

impairment.  (6:1151).  Progressive refused to pay these damages.  (5:900).  To 

date, the outstanding charges for Lee Memorial's services to Gallegos for 

$64,199.99 remain unpaid. (5:900-901; 6:1193).1 

                                           
1 Gallegos’ hospital charges initially totaled $84,199.99.  (6:1192).   Lee 
Memorial sued another insurer in this lawsuit, MGA Insurance Company, but 
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C. Lee Memorial Sues Progressive for Failing to Comply With 
the Lien Law 

As permitted by the Lien Law, Lee Memorial sued Progressive for refusing 

to comply with the Lien Law and impairing its lien.  (1:1; 5:899-900).  Lee 

Memorial sought damages against Progressive because of its wrongful actions.  

(1:3-4).  The complaint did not request the statutory damages available to Lee 

Memorial under the Lien Law.  (1:3).       

As an affirmative defense, Progressive alleged that the Lien Law was 

unconstitutional as a special law which improperly created a lien based on a private 

contract in violation of article III, section 11(a)(9) of the Florida Constitution.  

(5:812).  Article III, section 11(a)(9) provides that “[t]here shall be no special law 

or general law of local application pertaining to . . . creation, enforcement, 

extension or impairment of liens based on private contracts, or fixing of interest 

rates on private contracts.” (5:917) (emphasis supplied).  Although Lee Memorial 

is a public body, Progressive claimed that the public hospital’s form admissions 

agreement with Gallegos was a private contract. (5:917).   

                                                                                                                                        
settled that claim during the litigation for the policy limits.  (2:258, 286).  Thus, the 
$84,199.99 amount was reduced by the $10,000 settlement payment from MGA 
and a $10,000 PIP payment for a total remaining unpaid amount of $64,199.99.  
(2:287; 7:1337).  Once MGA paid its $10,000 policy limits, Lee Memorial 
dismissed MGA and did not seek further statutory damages.  (2:258-259).    
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As another affirmative defense, Progressive argued that the Lien Law was 

unconstitutional under article I, section 10, of the Florida Constitution, which 

prohibits laws impairing the obligation of contracts.  (5:906). Progressive 

specifically claimed the lien impaired its contract with its insured customer. 

(5:906). 

D. The Parties Move for Summary Judgment over the 
Constitutionality of the Lien Law 

Both Lee Memorial and Progressive moved for summary judgment on the 

constitutionality of the Lien Law.  (5:886, 889, 906; 7:1220, 1230).   

1. Progressive’s article I, section 10 theory  

In its summary judgment motion, Progressive supported its claim that the 

Lien Law unconstitutionally impaired the insurance contract between Progressive 

and its insured with legal authority addressing an enacted law that impaired an 

existing contract.  (5:906, 923-931).     

Lee Memorial explained that Progressive’s motion was procedurally 

defective because Progressive had failed to comply with Florida Rule of Civil 

Procedure 1.071, which required Progressive to serve a notice on the Attorney 

General describing the constitutional issue it raised.  (7:1252).   Substantively, Lee 

Memorial argued the law against impairment of contracts applies only to 
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antecedent contract.  (7:1253-55).   Here, Lee Memorial noted, the Lien Law was 

enacted long before Progressive’s contract with its insured.   (7:1254-55). 

2. Progressive’s article III, section 11(a)(9) theory 

To support its summary judgment motion on article III, section 11(a)(9), 

Progressive relied on Shands v. Mercury Insurance Company of Florida, 97 So. 3d 

204 (Fla. 2012).  (5:813, 917).  In Shands, this Court found unconstitutional a 

special law creating a lien for private hospitals in Alachua County.  Although Lee 

Memorial is a public body, Progressive argued Shands applied.  (5:851-852).   

To support its application of Shands to public hospitals, Progressive asserted 

that this Court adopted as its holding the First District’s rationale in Mercury 

Insurance Company v. Shands Teaching Hosp. & Clinics, Inc., 21 So. 3d 38, 39 

(Fla. 1st DCA 2009).  Progressive claimed the First District held that, despite 

whether a hospital is public or private, where a hospital lien attaches to a patient’s 

insurance proceeds (i.e. “private assets”), the contract between the hospital and its 

patient turns into a private one.  (5:917-920). By affirming the First District’s 

Mercury Insurance decision, Progressive argued this Court likewise adopted the 

Shands’ reasoning. 

Lee Memorial disputed Progressive’s interpretation of Shands.  (7:1230).   

First, Lee Memorial noted that Shands only addressed a special law which granted 

a lien to private corporations.  (7:1238). This Court concluded solely that the 
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contract between Shands (a private corporation) and its patient (a private 

individual) was a private contract.  (7:1238).   

Second, Lee Memorial recognized this Court found the Alachua County 

Lien Law unconstitutional.  However, Lee Memorial maintained this Court did not 

premise its finding on the First District’s reference to the lien attaching to the 

assets of the patient.   (7:1238). 

Third, Lee Memorial explained that, under the Public Records Act, the form 

admissions agreement is a public record because it was made in furtherance of its 

public purpose.  (7:1241).  Lee Memorial reasoned that if its contracts furthering 

its public purpose were public under the Public Records Act, then they must 

likewise be public for constitutional purposes.  (7:1233).   

E. The Trial Court Finds the Lien Law Unconstitutional 
Because It Creates a Lien on Private Assets 

At the summary judgment hearing, the trial court agreed Progressive had 

failed to properly notice the Attorney General about the article I, section 10, 

constitutionality issue and found the issue premature.   (7:1365: p.133).  The trial 

court rendered no ruling on that issue.  (7:1367, p. 141-1368, p.142).   

However, the trial court found the Lien Law unconstitutional as a special 

law which improperly created a lien based on private contracts and granted 

summary judgment for Progressive for that reason.  (7:1374). Accepting 
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Progressive’s argument, the trial court quoted the First District’s reference to the 

lien attaching to the assets of the patient and attributed that statement to this Court.  

(7:1373). The trial court ultimately concluded this Court in Shands made 

its“‘private contract’ determination… based upon the nature of the assets upon 

which the lien purported to attach.”  (7:1373).  The trial court held Shands applied 

to this public hospital.  (7:1374). 

F. The Second District Affirms The Trial Court Because (1) 
The Form Admissions Agreement Is A Private Contract 
And (2) It Impaired The Contract Between The Insurer 
And Its Insured. 

Lee Memorial appealed the trial court’s order to the Second District Court of 

Appeals.  (8:1410).  The Second District affirmed the trial court’s declaration.  Lee 

Memorial Health System v. Progressive Select Insurance Co., 230 So. 3d 558 (Fla. 

2d DCA 2017).  

First, the Second District found the form admissions agreement a private 

contract.  It did so because the universe of public contracts is limited only to public 

works contracts “between a government entity and a private party to perform a task 

(such as construction) or for the provision of equipment, goods, or services that is 

financed by public funds.”  Id. at 562-563.  In other words, all government 

contracts unrelated specifically to public works or purchases financed by public 

funds are now considered private contracts, in the Second District’s view.   



 
 
 

9 

Next, the Second District agreed with the trial court that Mercury Insurance 

found contracts private when they lien private funds.  Id. at 563.  It further 

concluded that this Court agreed with that logic by affirming Mercury Insurance.  

Id.  

Third, the Second District acknowledged Progressive’s summary judgment 

argument that the Lien Law was an unconstitutional impairment of the insurance 

contract between Progressive and its insured under article I, section 10, of the 

Florida Constitution.  Id. at 563-64.  It did so despite the trial court’s conclusion 

that the issue was premature and the absence of a ruling on it.  Even though no 

party raised this issue before the Second District, much less briefed it, the Second 

District determined that the Lien Law impaired the obligation of contracts and 

unconstitutional on that basis.  Id. at 564. 

Last, the Second District noted the Lien Law permitted Lee Memorial to sue 

the insurer for “the full amount of its charges . . . regardless of the amount of 

proceeds paid or received.”  Id. at 564.  This, the Second District held, exposed 

Progressive to amounts it had not contractually agreed to pay under its policy.  Id. 

at 564.  While not entirely clear, presumably the Second District found this aspect 

of the Lien law likewise impaired an insurer’s contract with its insured by 

potentially requiring an insurer to pay out more than its policy limits and was 

therefore facially unconstitutional under article I, section 10.      
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SUMMARY OF ARGUMENT 

The Lien Law does not violate the prohibition under article I, section 10, 

against laws impairing the obligation of contracts.  Procedurally, the Second 

District erred in addressing this issue which Progressive never raised on appeal 

because it was premature.  Substantively, there is no law to support this ruling.  

This prohibition applies only to laws post-dating a contract.  Both Progressive’s 

contract with its insured and the third party settlement with Lee Memorial’s patient 

post-date the Lien Law.   

Likewise, the Second District erred in finding the Lien Law facially 

unconstitutional because a statutory damage award could possibly exceed policy 

limits.  The Lien law cannot be facially unconstitutional when a statutory damage 

award might not exceed the policy limits.  Further, if Progressive impaired the lien, 

awarding statutory damages above policy limits is a rational legislative act serving 

a valid public purpose, analogous to the statutory award of damages for impairing 

a construction lien.  

The Lien Law is also constitutional because the form admissions agreement 

between Lee Memorial and its patients are public contracts, making the prohibition 

under article III, section 11(a) (9), inapplicable.  The Second District’s simple 

conclusion that public contracts are limited solely to public works contracts avoids 

analyzing the true difference between private and public contracts.  That the form 
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admissions agreement is a public record under the Public Records Act makes the 

Second District’s conclusion an irreconcilable inconsistency.       

Finally, the Second District misconstrued the First District’s opinion in 

Mercury Insurance.  The First District did not base its ruling on the fact that its 

patient contract was “private” because the lien attached to the private assets of the 

patient.  This Court in Shands never once adopted this private-asset rationale in 

affirming the First District’s conclusion that the contract was private.   But if that 

were the basis for Mercury Insurance, the logic is flawed.  A public contract 

cannot be transformed into a private contract simply because a permitted remedy 

could access private funds to pay for a wrong under that public contract.     
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STANDARD OF REVIEW 

Determining a statute’s constitutionality and interpreting a constitutional 

provision are both questions of law reviewed de novo.  Shands, 97 So. 3d at 209 

citing Florida Dep't of Revenue v. City of Gainesville, 918 So. 2d 250, 256 (Fla. 

2005).   

Despite this de novo standard, courts must “accord legislative acts a 

presumption of constitutionality and . . . construe challenged legislation to affect a 

constitutional outcome whenever possible.”  Shands, 97 So. 3d at 209.   

Likewise, courts must presume that every statute was passed with legitimate 

intention and purpose, and every reasonable doubt should be resolved for the law’s 

constitutionality.  Franklin v. State, 887 So. 2d 1063, 1073 (Fla. 2004) (internal 

citations omitted).  To overcome this presumption of constitutionality, the 

invalidity must appear beyond reasonable doubt.  Id.  
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ARGUMENT 

I. THE SECOND DISTRICT ERRED IN CONCLUDING THAT THE 
LIEN LAW VIOLATED FLORIDA’S CONSTITUTIONAL 
PROHIBITION AGAINST LAWS IMPAIRING CONTRACTS 

A. The Second District Erred In Determining the Contract 
Impairment Issue that the Trial Court Found Premature 
and That the Parties Failed To Raise and Brief on Appeal  

As an initial matter, this issue was not properly before the Second District 

and that court should not have addressed it.  Sebo v. Am. Home Assurance Co., 208 

So. 3d 694, 699, n.2 (Fla. 2016) (finding issue was “not properly before the Second 

District” after appellant failed to raise the issue in the Second District).  Because 

the parties never raised or briefed the constitutional contract impairment issue, the 

Second District decided the issue without the benefit of Lee Memorial’s counter-

argument.   

The trial court did not decide this contract impairment issue because 

Progressive admitted it never provided the required notice to the Florida Attorney 

General’s office challenging this specific constitutional provision.  (7:1365: p.133).  

Given this procedural deficiency, the trial court refused to grant or deny that 

argument, leaving it for another day.  (7:1367: p.141; 7:1368: p.142).  

Accordingly, Lee Memorial was not required to appeal the issue and Progressive 

did not cross-appeal it.  This premature issue was not before the Second District.  
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B. The Prohibition against Impairment of Contracts Applies 
Only To Contracts Existing At the Time of the Enactment 
of the Challenged Law 

The Second District observed that the Lien Law allowed “Lee Memorial to 

sue an insurer who was not a party to the admissions contract” because the insurer 

entered “into settlement contracts with their insureds or with persons injured by the 

actions of their insureds.”  Progressive, 230 So. 3d at 564.  The Second District 

declared the Lien Law unconstitutional because it impaired the insurer’s 

contractual rights in violation of article I, section 10, of the Florida Constitution.  

Id.   

However, to impair Progressive’s settlement agreements or policies, those 

contracts must have existed when the legislature enacted the Lien Law.  Manning 

v. Travelers Ins. Co., 250 So. 2d 872, 874 (Fla. 1971).  Upon each renewal of an 

insurance policy an entirely new and independent contract of insurance is created.  

Metropolitan Marchesano v. Nationwide Prop. & Cas. Ins. Co., 506 So. 2d 410, 

413 (Fla. 1987).  The Lien Law has not changed in any material respects since the 

legislature first adopted it in 1978 and cannot have changed the substantive rights 

or effectively rewritten Progressive’s insurance contract with its insured, much less 

impinged upon later settlement agreements with third parties.  From a temporal and 

common sense standpoint, the Lien Law can impair no contracts signed after its 

enactment.  
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At the summary judgment hearing, the trial court expressed skepticism that a 

law could ever impair a contract not in existence when the law was enacted.  After 

refusing to address the issue because of its procedural posture, the trial court stated 

“parenthetically, I do see some merit to the position that this only applies to 

antecedent or then existing contracts at the time of passage…” (7:1368:p.142).  

The trial court’s skepticism was justified.  No authority or logic supports 

Progressive’s theory.  “[A] statute contravenes the constitutional prohibition 

against impairment of contracts when it has ‘the effect of rewriting antecedent 

contracts, that is, of changing the substantive rights of the parties to existing 

contracts.’ ”  State Farm Mut. Auto. Ins. Co. v. Hassen, 650 So. 2d 128, 134 (Fla. 

2d DCA 1995) (emphasis added).  Equally important, Progressive’s policy was 

subject to the Lien Law when it was executed.  Florida statutes “are a part of every 

contract.”  Noriega v. Schnurmacher Holding, Inc., 528 So. 2d 28, 30 (Fla. 3d 

DCA 1988) citing Bd. of Pub. Instruction of Dade County v. Town of Bay Harbor 

Islands, 81 So. 2d 637, 643 (Fla. 1955).   

The Second District legally erred in finding the Lien Law unconstitutional 

on this basis. 
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C. The Lien Law’s Statutory Damages Have a Rational Basis 
and Are Not Facially Unconstitutional  

The Second District found the Lien Law might require an insurer who 

impaired a lien to pay damages exceeding policy limits, thereby impairing the 

contract between Progressive and its insured.  While Progressive argued on appeal 

that statutory damages should not exceed policy limits, it never claimed that the 

Lien Law was unconstitutional for this reason.   

Nor can the Lien Law be facially unconstitutional for this reason.  Based on 

the hospital charges and policy limits in each individual case, statutory damages 

may not exceed all policy limits.   In a facial constitutional challenge, “[i]f any 

state of facts, known or to be assumed, justify the law, the court’s power of inquiry 

ends.  Crist v. Ervin, 56 So. 3d 745, 747 (Fla. 2011) citing State v. Bales, 343 So. 

2d 9, 11 (Fla. 1977).  If the hospital charges and subsequent lien are $35,000, but 

the policy limits are $100,000, contract impairment cannot plausibly exist.  

Even if the Lien Law caused an insurer to pay in excess of policy limits, this 

result is not unconstitutional, as-applied.  Nor is it unjust or unfair.  The Lien 

Law’s purpose is to avoid the expense of a trial and the possible burden on the 

public if Lee Memorial must sue and prove lien impairment.  Sensibly, the Florida 

Legislature has determined that, because Lee Memorial must bring an action for 

impairment of its lien to enforce its lien rights, its full charges are the 
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compensatory damages which Lee Memorial should recover, even if those full 

charges are above the amount a person impairing a lien pays or receives in settling 

a claim against a tortfeasor.   

Insurers can easily avoid this result.  The damages claimed against 

Progressive were caused by Progressive when it paid the policy proceeds without 

obtaining a release from Lee Memorial. 

The purpose behind the Lien Law’s remedy is analogous to the construction 

lien remedy under chapter 713, Florida Statutes.  There, an owner of improvements 

that complies with the payment provisions of the lien law will never have to pay 

twice for such improvements.  However, in the event the owner fails to properly 

withhold sums after receiving a notice to owner or otherwise fails to abide by the 

lien law, the owner’s liability to lienors may well exceed the value of its contract 

with a general contractor.  See All State Pipe Supply Co. v. McNair, 89 So. 2d 774, 

775 (Fla. 1956).  Likewise, enacting statutory damages potentially exceeding 

policy limits for violation of the Lien Law is a reasonable exercise of legislative 

authority.   

The Second District erred in finding the Lien Law violated a constitutional 

prohibition without the issue even being raised and briefed, effectively denying 

Lee Memorial its constitutional right to be heard on this issue, and resulting in a 

decision so clearly wrong as a matter of law it cannot stand.  
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II. THE SECOND DISTRICT WRONGLY CONCLUDED THAT THE 
STATE AND ITS AGENCIES CAN ENTER INTO PRIVATE 
CONTRACTS 

The pivotal issue before the Second District was whether the form 

admissions agreement between Lee Memorial and its patient is a private contract.  

If so, only then does the constitutional prohibition under article III, section 11(a) 

(9) apply.  The Second District incorrectly concluded the form admissions 

agreement is a private contract. 

A. Organically, Governmental Entities Cannot Enter Into 
Private Contracts When They Exist Only to Conduct 
Business Related To Their Public Purpose   

The Second District accepted Progressive’s position that a public contract is 

limited to contracts for public goods and services.  It simultaneously rejected Lee 

Memorial’s position that the public or private status of a contract derives entirely 

from the nature of the contracting parties, rather than the nature of the contract.  

This conclusion ignores the very basis for Lee Memorial’s existence. 

The legislature enacted the Lee Memorial hospital district to serve a public 

purpose.  See Pearlstein v. Malunney, 500 So. 2d 585, 586 (Fla. 2d DCA 1986) 

citing Pinillos v. Cedars of Lebanon Hospital Corp., 403 So. 2d 365 (Fla. 1981) 

(“We hold… there exists a valid legislative purpose in insuring the protection of 

public health by assuring the availability of adequate medical care.”).  Lee 

Memorial exists solely to serve this public purpose.     
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By the same token, the form admissions agreement exists for only one 

purpose – to further Lee Memorial’s public purpose of financing medical care to 

the indigent members of the public.  It logically follows that where a contract 

serves a public purpose – ensuring medical care to the poor and providing finances 

for such care – then it, too, is a public contract. 

The form admissions agreement has all the hallmarks of a public document 

that serves a public purpose supporting a public entity’s business operations.  The 

form admissions agreement is on the Lee Memorial website, so members of the 

public can freely access it.  http://www.leehealth.org/businessoffice/forms-

brochures.asp (available in English, German, Spanish, and Creole). The form 

admissions agreement is not limited to a certain group of patients – every patient 

must sign it.  The agreement neither requests nor contains confidential information.  

Instead, the form admissions agreement outlines the financial arrangement between 

Lee Memorial and the patient.   

More specifically, the form admissions agreement addresses: 

 The payment of benefits, including a certification of the correctness of 
information the patient gives for applying for payment by insurance 
companies or Medicare  

 An assignment of all medical benefits to Lee Memorial 

 Authorization for attorneys or personal representatives who receive 
funds on the patient’s behalf to pay to Lee Memorial any funds 
received in settlement or satisfaction of a claim  
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 A contract and guarantee to pay Lee Memorial in exchange for Lee 
Memorial providing services and treatment.  (1:5).  

The form admissions agreement contains additional non-financial 

provisions, such as using medical students and generic medicines in providing 

healthcare; however, the bulk of the form admissions agreement relates to securing 

the finances to supports this public hospital. 

Each patient’s form admissions agreement is procured by a Lee Memorial 

employee in the transaction of official business by Lee Memorial.   (6:1120).  They 

are not created by a public employee for any personal or private reason.  See e.g. 

State v. City of Clearwater, 863 So. 2d 149 (Fla. 2003) (personal emails sent by 

public employee on public system are not transaction of public business). 

City of Clearwater is instructive.  There, this Court held that personal emails 

sent by public employees on public servers were not public records because they 

were not made to further public business.  There should be no different definition 

for public contracts.  As long as the form admissions agreement is entered into by 

Lee Memorial to further its public purpose – supplying public health services – 

then it is a public contract. 

In fact, this public purpose is the entire reason for the Legislature creating 

Lee Memorial.  The Enabling Act established Lee Memorial as a public hospital to 

serve the public health and welfare, particularly the indigent population.  Lee 
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Memorial’s form admissions agreement with its patients, and the lien authority 

granted to Lee Memorial in the Lien Statute, simply further this public goal.  Lee 

Memorial’s lien authority is purely an extension of its authority to enter into public 

contracts to conduct the business of a public health system.   

In short, the defining characteristic of a “public” contract is that it benefits 

the public and the community.  Notably, this is the very difference between private 

and public hospitals: 

“Private hospital. A private hospital is one founded and 
maintained by private persons or a corporation, the state 
or municipality having no voice in the management or 
control of its property or the formation of rules for its 
government.” 

“Public hospital. A hospital created and endowed by the 
government for general charity is a public corporation; 
and a public hospital may be defined in general as an 
institution owned by the public and devoted chiefly to 
public uses and purposes.” 

Schwartz v. Geico General Ins. Co., 712 So. 2d 773, 775 (Fla. 4th DCA 1998) 

citing West Coast Hospital Ass’n. v. Hoare, 64 So. 2d 293, 296-97 (Fla. 1953) 

(emphasis supplied).   

Similalry, in O’Malley v. Florida Ins. Guaranty Assn., 257 So. 2d 9, 11 (Fla. 

1971), this Court recognized the distinction between public and private bodies in 

construing article III, section 11(a) (12), of the Florida Constituion.  In doing so, 

the Court recognized that public bodies are organized to benefit the public.  Id.  If 
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this is the distinction between private and public companies under article III, 

section 11(a)(12), so to must it be the distinction between private and public 

contracts under article III, section 11(a)(9).   

Even outside the legal realm, the fundamental difference between public and 

private matters proves the Second District’s analysis wrong.  Public matters are 

ones exposed to general view and open to all.  A matter is public if it relates to or 

affects all the people of a community, serving the public good or welfare.  If 

information is accessible to or shared by all members of the community, it is 

public.    

In contrast, private matters are intended for or restricted to the use of a 

particular person, group, or class.  Something is private when it is personal, closed 

off from others.  Something is private when it is not known or intended to be 

known publicly, such as a secret. 

Given these general concepts, the form admissions agreement cannot be a 

private contract.  The form admissions agreement is exposed to general view.  It is 

contained on the Lee Memorial website, and available to any patient – or anyone 

else – to review.  In other words, it is “open to all.”  The form admissions 

agreement affects the public welfare because it is an integral component of the 

financing structure for the public hospital.  Nothing is personal about it at all, not 

one shred of personal information, not even a social security number.  If a patient 
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walks into Lee Memorial and signs the form admissions agreement, she knows that 

the patient sitting next to her is signing the exact same agreement with the exact 

same terms – no secret there.   

It is inconceivable that a public entity can sign any personal or secret 

contracts, i.e. ones that are private.  While public contracts may contain protected 

trade secrets or personal information, that fact cannot transform a public contract 

into a private one.  The contract itself remains public, even if such information is to 

be redacted to protect it from public view.   

The Legislature created Lee Memorial solely to serve the public and any 

contract it signs must support this public purpose.  If that is so – and neither the 

Second District nor Progressive suggested otherwise – then it is logically 

impossible that its contracts are private.  The Lien Law, which governs solely 

public contracts, cannot not violate article III, section 11(a) (9), which only 

proscribes private contracts.   

B. Because Lee Memorial Is A Public Entity All of Its 
Documents – Which Includes Its Contracts – Are Public    

The Second District did not address one of Lee Memorial’s main arguments 

related to the Public Records Act.  “Public Records” include all documents “made 

or received … in connection with the transaction of official business by any 

agency.”  Section 119.011(1), Fla. Stats.  Neither the Second District nor 
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Progressive dispute the form admissions agreement is a public document.  The 

Second District failed to reconcile the obvious anomaly of how the form 

admissions agreement can be a public document for the Public Records Act, but a 

private contract for Florida’s constitution. 

Because it is a public body, Lee Memorial has no private documents.  See § 

119.01(1), Fla. Stat. (“It is the policy of this state that all state, county and 

municipal records are open for personal inspection….”).  Written contracts signed 

by Lee Memorial are public records under the Public Records Act.  See § 119.011, 

Fla. Stat.  And Section 395.3035, Florida Statues, provides that “all public hospital 

records shall be open and available to the public.” 

Progressive never disputed that the form admissions agreements entered into 

by Lee Memorial with its patient falls within the definition of “public records” 

because they are documents “made or received pursuant to law or ordinance or in 

connection with the transaction of official business by any agency.”  See § 

119.011(12), Fla. Stat.  (9:1658). 

And even if portions of the form admissions agreement were exempt from 

disclosure under Section 119.011 because they qualified as a “patient record” 

under Section 395.3025(8), Florida Statutes, such exemption would not undermine 

the character of the document as a public record and/or public contract – an 
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exemption does not apply unless the document is public to begin with.2  See e.g., 

Michel v. Douglas, 464 So. 2d 545, 546 (Fla. 1985).   

Florida Courts have found records, including agreements, between a public 

hospital and a patient or employee to be public records.  Prison Health Servs., Inc. 

v. Lakeland Ledger Publishing Co., 718 So. 2d 204, 205 (Fla. 2d DCA 1998) 

(finding settlement agreement [which is a contract] reached to resolve litigation 

resulting from the treatment of an inmate a public record).  See also Michel, 464 

So. 2d at 546 (holding public hospital’s personnel records subject to inspection 

unless exempted); PHH Mental Health Servs., Inc. v. The New York Times Co., 

582 So. 2d 1191, 1192 (Fla. 2d DCA 1991) (finding public mental health clinic 

records must be accessible to the public under the disclosure requirements of 

Chapter 119). 

Through Sections 119.011(2) and (12), Florida’s Legislature has designated 

the records of a public agency, such as Lee Memorial, as public.  The form 

admissions agreement between Lee Memorial and its patients can only be public.    

                                           
2 An admissions contract is not part of the patient records which, per Section 
395.3015, Florida Statutes, includes basic client data collection; a listing of the 
patient’s problems; the initial plan with diagnostic and therapeutic orders as 
appropriate for each problem identified; and progress notes, including a discharge 
summary.  The admissions agreement does not contain any confidential 
information about the patient but is a form contract signed by all patients seeking 
treatment. (1:5; 6:1120). 
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C. The Fact That the Lien Attaches To Private Assets Does Not 
Convert the Public Form Admissions Agreement into a 
Private Contract  

In its order finding the Lien Law unconstitutional, the trial court stated: 

in Shands, the Florida Supreme Court found the 
relationship between the hospital and the patient was that 
of a private contract because “the lien does not attach to 
the public’s assets, but rather to the assets of the patient 
whose contract with the hospital is a private one.”  See 
Mercury Insurance Company v. Shands Teaching Hosp. 
& Clinics, Inc., 21 So. 3d 38, 39 (Fla. 1st DCA 2009). 

(7:1373) (emphasis supplied).  On appeal, Lee Memorial challenged this reading of 

Shands.    

The Second District accepted Progressive’s argument that this Court’s 

affirmance of the First District’s Mercury Insurance opinion also affirmed the First 

District’s conclusion that the nature of the contract flowed from the fact the liened 

assets were patient assets, not public assets.  Progressive, 230 So. 3d at 563.  

Reading Shands closely proves the error in this assumption.   

After reciting the underlying facts, this Court in Shands noted that “the First 

District reversed the trial court’s judgment, holding that the [Alachua County] Lien 

Law.... [was] unconstitutional under article III, section 11(a)(9) of the Florida 

Constitution.”  Shands, 97 So. 2d at 208.  This Court did not reference a “lien 

attaching to the assets of the patient.”  
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Next, this Court stated, “we affirm the First District’s conclusion that the 

Lien Law is unconstitutional because it is a proscribed ‘special law’ pertaining to 

‘liens based on private contracts’ under article III, section 11(a)(9), of the Florida 

Constitution”  Id. at 208. (emphasis supplied).  Again, this Court fails to mention 

“the lien attaching to the assets of the patient” for this ruling. 

In its later analysis, this Court states that “the First District correctly held 

that the Lien Law is a special law which creates a lien based on a private contract 

between Shands and its patient and is unconstitutional under article III, section 

11(a)(9) of the Florida Constitution.”  Id. at 210.  There is absolutely no mention of 

the First District’s reference to “liens attaching to the assets of the patient” to 

support finding the contract between the private hospital and the patient as private.   

Finally, this Court rejects three arguments Shands raised to challenge the 

First District’s holding.  Not one of them addresses “liens attaching to the assets of 

the patient.”  Id. at 210. 

Given the express language this Court employed, and contrary to 

Progressive’s argument below, the Shands holding cannot be expanded to imply a 

rationale never mentioned or discussed.  This Court did not address the 

applicability of article III, section 11(a)(9) to public hospitals and public contracts.  

Nor did it once hold that whether a contract is public or private is based on the 

interests affected, rather than the status of the parties. 
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Further, the First District in Mercury Insurance did not conclude that the 

contract at issue there was a “private” one because the lien attaches to private 

assets.   Instead, the court held: 

We find that chapter 88-539 is a special law which 
creates a lien based on a private contract between 
Shands and its patient, in violation of article III, section 
11(a)(9), of the Florida Constitution. 

Mercury Insurance, 21 So. 3d at 39 (emphasis supplied).  Shands is a private 

corporation.  (3:474-476).  Under Section 1004.41(4)(a), Florida Statutes, Shands 

Teaching Hospital and Clinics, Inc., is declared a “private not-for-profit 

corporation” by the Florida Legislature.   

After stating the basis for its holding against Shands, the First District 

addressed a challenge raised by an amicus party, the Florida Hospital Association.  

The Association argued that Shands’ “hospital lien is not based on a private 

contract, but stems from a public pact with the hospital, which is required by 

federal law to provide emergency service.”  Mercury Ins., 21 So. 3d at 39.   

The First District rejected this argument with the statement, “We find that 

the lien does not attach to the public’s assets, but rather to the assets of the patient 

whose contract with the hospital is a private one, and therefore reject the argument 

of amicus.”  Id.  In short, the First District’s reference to “the lien attaching to the 

assets of the patient” did not support its finding that the contract was private.  
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Rather the court noted this fact to reject the amicus theory that the lien was “based 

on” a public pact.  Instead, it found the lien was “based on” the private contract 

between Shands and its patient.  This point was important because if the lien was 

not based on the private contract with Shands, the article III, section 11(a)(9), 

restrictions did not apply.    

Assuming the basis for First District’s decision was that the lien attaches to 

the patient’s private assets – somehow converting a patient’s admissions agreement 

with public hospitals into a “private” contract – this Court should reject such a 

rationale.   

All contracts, public or private, are enforceable by the parties to the 

contracts.  Simply because a public hospital may enforce a contract against a 

patient does not convert the contract into a “private” one.  A public entity’s right to 

a remedy under a public contract, including its lien right against the private party’s 

assets, does not turn the public contract into a “private” contract.  If so, even public 

works contracts could be considered private contracts. 

For example, a state agency may contract with a private individual or entity 

that includes a provision calling for a continuing lien on the private party’s assets 

to serve as security if a breach occurs of the contract.  See Florida Dept. Envtl. 

Protection v. Contract Point Florida Parks, LLC, 986 So. 2d 1260, 1262-1263 

(Fla. 1st DCA 2008).  That the lien could attach to the company’s private assets 
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does not transform the public contract into a “private” one, where the contract 

serves a “public purpose” and is obviously a public contract.  The lien merely 

represents the public agency’s right to a remedy.  It does not affect the “public” 

nature of the underlying contract.   

Similarly, that Lee Memorial’s lien arguably attaches to a patient’s assets 

does not make its contracts any less “public” when, the contracts serve a public 

purpose.  If this reading of Mercury Insurance is correct, then the First District has 

wrongly conflated the public nature of the agreement with the private assets used 

to satisfy the public contract to transform a public contract into a private one.    

CONCLUSION 

For all the foregoing reasons, this Court should reverse the decision of the 

Second District finding the Lien Law unconstitutional. 
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