
IN THE SUPREME COURT OF FLORIDA 

 

 

IN RE: PETITION TO AMEND RULE   CASE NO.: SC17-____ 

3-4.3, RULE 3-5.3, AND THE COMMENTS  

TO RULES 3-5.3 AND 4-3.1 OF THE RULES  

REGULATING THE FLORIDA BAR 

__________________________________/ 

 

PETITION TO AMEND RULE 3-4.3, RULE 3-5.3, AND THE COMMENTS TO 

RULES 3-5.3 AND 4-3.1 OF THE RULES REGULATING THE FLORIDA BAR 

 

 Pursuant to Rules 1-12.1(f) and 3-7.15 of the Rules Regulating The Florida 

Bar (the “Rules”), Thomas O. Wells, Esq., a member in good standing with The 

Florida Bar and as a representative of the Petitioners as defined below, respectfully 

files this Petition and requests this Court amend Rule 3-4.3, Rule 3-5.3, and the 

Comments to Rules 3-5.3 and 4-3.1 in the manner as explained below:  

INTRODUCTION 

1. Petitioners comprise more than 50 members in good standing with 

The Florida Bar (the “Bar”). (Ex. A.) 

2. Petitioners propose amendments to Rule 3-4.3, Rule 3-5.3, and the 

Comments to Rules 3-5.3 and 4-3.1 (the “Proposed Changes”). (Ex. B.) The 

Proposed Changes were filed with the Bar on August 5, 2017, more than 90 days 

prior to the filing of this Petition. The Proposed Changes are attached to this 

Petition in legislative format as required by this Court’s June 14, 2006 

Administrative Order No. AOSC 06-14, In Re: Guidelines for Rules Submissions 
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(the “Guidelines”). In accordance with the Guidelines, a brief summary explaining 

the Proposed Changes is attached. (Ex. C.)  

3. The notice of intent to file this Petition was published in The Florida 

Bar News and on the Bar’s website (www.flabar.org) more than 30 days before the 

filing of this Petition. (Ex. D.) 

LEGAL AUTHORITY TO MODIFY RULES 

4. Pursuant to Florida statute, “[a]dmissions of attorneys and counselors 

to practice law in the state is . . . a judicial function.” § 454.021(1), Fla. Stat. 

(2017). “The Supreme Court of Florida, being the highest court of said state, is the 

proper court to govern . . . attorneys and counselors to practice law in said state.” § 

454.021(2), Fla. Stat. (2017). Indeed, this Court has exclusive jurisdiction to 

regulate admission to the practice of law and the discipline of those admitted. Art. 

V, § 15, Fla. Const. 

5. This Court promulgates the Rules and establishes the authority and 

responsibilities of the Bar, an official arm of the Court. Fla. Bar v. Schwarz, 522 

So. 2d 1094 (Fla. 1989) (“As a creation of this Court, The Florida Bar is under our 

supervision and subject to our regulation.”); Rule Chapter 1, General Introduction.  

EXPLANATION OF THE PROPOSED CHANGES 

6. The Proposed Changes provide for non-disparate enforcement of Rule 

4-3.1 when a lawyer prosecutes a non-meritorious claim or contention to this 

http://www.flabar.org/
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Court, a Florida appellate court, or a federal appellate court (collectively, an 

“appellate court”).   

7. The Proposed Changes to Rule 3-4.3 add a second paragraph that 

makes a decision by an appellate court that a lawyer has prosecuted a non-

meritorious claim or contention under section 57.105(1), Florida Statutes, Fla. R. 

App. P. 9.410, Fed. R. Civ. P. 11, or any other similar rule or statute with the same 

tenets as Rule 4-3.1 (a determination of frivolity), a determination of misconduct 

for violation of Rule 4-3.1.  The violating lawyer would be required to report such 

decision to the Bar with notice to opposing counsel within 10 days after the 

issuance of such decision. 

8. With the conclusive determination of a violation of Rule 4-3.1, the 

Proposed Changes to Rule 3-5.3(b) grant discretion to the grievance process to 

recommend diversion of the lawyer to practice and professionalism enhancement 

programs if, in its discretion, the violation is determined to be a minor misconduct. 

If the lawyer accepts the remedy of diversion, no ethics violation is made public on 

the Bar’s website; however, a violation of Rule 4-3.1 is enforced. 

9. The Proposed Changes to the Comment to Rule 3-5.3 limit eligibility 

for diversion for a violation of Rule 4-3.1 to 1 time every 5 years. 

10. The Proposed Changes to the Comment to Rule 4-3.1 provide notice 

to lawyers of the change to Rule 3-4.3, and a further change is made to provide 
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guidance that a lawyer may not use trust funds to satisfy the lawyer’s personal 

obligation to pay monetary sanctions attributable to a frivolous claim or contention 

prosecuted by such lawyer.  

SUPPORT FOR THE PROPOSED CHANGES 

 

A. Rule 4-3.1 and Section 57.105, Fla. R. App. P. 9.410, and Fed. R. Civ. P. 

11 Similarly Prohibit Frivolous, Meritless Litigation. 

 

11. Rule 4-3.1 (Meritorious Claims and Contentions) provides in pertinent 

part that: 

A lawyer shall not bring or defend a proceeding, or assert or 

controvert an issue therein, unless there is a basis in law and 

fact for doing so that is not frivolous, which includes a good 

faith argument for an extension, modification, or reversal of 

existing law. 

 

The term “frivolous” is not defined in Rule 4-3.1, but the Comment to Rule 4-3.1 

explains that: 

The advocate has a duty to use legal procedure for the fullest 

benefit of the client’s cause, but also a duty not to abuse legal 

procedure. The law, both procedure and substantive, establishes 

the limits within which an advocate may proceed. However, the 

law is not always clear and never is static. Accordingly, in 

determining the proper scope of advocacy, account must be 

taken of the law’s ambiguities and potential for change. 

 

The filing of an action or defense or similar action taken for a 

client is not frivolous merely because the facts have not first 

been fully substantiated or because the lawyer expects to 

develop vital evidence only by discovery. What is required of 

lawyers, however, is that they inform themselves about the facts 

of their clients’ cases and the applicable law and determine that 

they can make good faith arguments in support of their clients’ 
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positions. Such action is not frivolous even though the lawyer 

believes that the client’s position ultimately will not prevail. 

The action is frivolous, however, if the lawyer is unable either 

to make a good faith argument on the merits of the action taken 

or to support the action taken by a good faith argument for an 

extension, modification, or reversal of existing law . . . 

 

12. Section 57.105, Florida Statutes, does not currently contain the term 

“frivolousness” but the standard for frivolousness under Rule 4-3.1 is codified in 

subdivisions (1) and (3) of section 57.105, Florida Statutes. Subdivision (1) 

requires a court to award sanctions against a lawyer when the court finds that:   

57.105 . . . sanctions for raising unsupported claims or defenses . . .   

 

. . . the losing party or the losing party’s attorney knew or should have 

known that a claim or defense when initially presented to the court or 

at any time before trial: 

 

(a) Was not supported by the material facts necessary to establish 

the claim or defense; or 

 

(b) Would not be supported by the application of then-existing law 

to those material facts. 

 

Subdivision (3) incorporates the safeguards of a lawyer’s duty to his client found in 

Rule 4-3.1 by excluding sanctions for frivolousness: 

(a) Under paragraph (1)(b) if the court determines that the claim or 

defense was initially presented to the court as a good faith 

argument for the extension, modification, or reversal of existing 

law or the establishment of new law, as it applied to the 

material facts, with a reasonable expectation of success [or] 

 

(b) Under paragraph (1)(a) or paragraph(1)(b) against the losing 

party’s attorney if he or she has acted in good faith, based on 
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representations of his or her client as to the existence of those 

material facts. 

 

13. Like Rule 4-3.1, “[t]he central purpose of section 57.105 is, and 

always has been, to deter meritless filings and thus streamline the administration 

and procedure of the courts.”  Mullins v. Kennelly, 847 So. 2d 1151, 1154 (Fla. 5th 

DCA 2003) (citing Whitten v. Progressive Cas. Ins. Co., 410 So. 2d 501, 505 (Fla. 

1982)) (“The purpose of section 57.105 is to discourage baseless claims, stonewall 

defenses and sham appeals in civil litigation . . .”).   

14. Although the term “frivolous” was removed from section 57.105, 

Florida Statutes, as part of the 1999 Tort Reform Act, the purpose of reducing 

frivolous litigation and thereby decreasing its cost imposed on the civil justice 

system remained. See Bridgestone/Firestone, Inc. v. Herron, 828 So. 2d 414, 417 

(Fla. 1st DCA 2002); Wendy’s of N.E. Fla., Inc. v. Vandergriff, 865 So. 2d 520, 

523 (Fla. 1st DCA 2003); and Ch. 99-225, § 4, Laws of Fla.  Since that 

amendment, Florida courts continue to recognize that a court’s determination under 

section 57.105, Florida Statutes, is a determination of frivolousness. See Connelly 

v. Old Bridge Vill. Co-Op, Inc., 915 So. 2d 652 (Fla. 2d DCA 2005), citing Read v. 

Taylor, 832 So. 2d 219 (Fla. 4th DCA 2002).   

15. In Boca Burger, Inc. v. Forum, 912 So. 2d 561, 571-572 (Fla. 2005), 

this Court addressed the interplay between the Rules and section 57.105, Florida 

Statutes, stating: 

https://advance.lexis.com/search/?pdmfid=1000516&crid=b216db51-1e3b-43de-8e1f-90666af1872d&pdsearchterms=847+So.+2d+1151&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=d555k&earg=pdpsf&prid=46ea70e0-2d63-4d5f-8e87-e202f7565f8b
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=d57f8215-2b76-4b0c-99eb-11de51416919&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4B1Y-GTC0-0039-44YK-00000-00&pdcontentcomponentid=6253&pddoctitle=Wendy%27s+of+N.E.+Fla.%2C+Inc.+v.+Vandergriff%2C+865+So.+2d+520%2C+2003+Fla.+App.+LEXIS+17583+(Fla.+1st+DCA+2003)&ecomp=dgk_k&prid=efef9287-a29e-4ea0-85e3-cdf31520ab35
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=d57f8215-2b76-4b0c-99eb-11de51416919&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4B1Y-GTC0-0039-44YK-00000-00&pdcontentcomponentid=6253&pddoctitle=Wendy%27s+of+N.E.+Fla.%2C+Inc.+v.+Vandergriff%2C+865+So.+2d+520%2C+2003+Fla.+App.+LEXIS+17583+(Fla.+1st+DCA+2003)&ecomp=dgk_k&prid=efef9287-a29e-4ea0-85e3-cdf31520ab35
https://advance.lexis.com/search/?pdmfid=1000516&crid=b216db51-1e3b-43de-8e1f-90666af1872d&pdsearchterms=847+So.+2d+1151&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=d555k&earg=pdpsf&prid=46ea70e0-2d63-4d5f-8e87-e202f7565f8b
https://advance.lexis.com/search/?pdmfid=1000516&crid=b216db51-1e3b-43de-8e1f-90666af1872d&pdsearchterms=847+So.+2d+1151&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=d555k&earg=pdpsf&prid=46ea70e0-2d63-4d5f-8e87-e202f7565f8b
https://advance.lexis.com/search/?pdmfid=1000516&crid=b216db51-1e3b-43de-8e1f-90666af1872d&pdsearchterms=847+So.+2d+1151&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=d555k&earg=pdpsf&prid=46ea70e0-2d63-4d5f-8e87-e202f7565f8b
https://advance.lexis.com/api/document/collection/cases/id/4H9S-89S0-0039-425T-00000-00?cite=915%20So.%202d%20652&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/4H9S-89S0-0039-425T-00000-00?cite=915%20So.%202d%20652&context=1000516
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While counsel does have an obligation to be faithful to [his] [client’s] lawful 

objectives, that obligation cannot be used to justify unprofessional conduct 

by elevating the perceived duty to zealously represent over all other 

duties. Lingle v. Dion, 776 So. 2d 1073, 1078 (Fla. 4th DCA 2001) (citations 

in original) (quoting Visoly v. Sec. Pac. Credit Corp., 768 So. 2d 482 (Fla. 

3d DCA 2000)).  Section 57.105, as well as the Florida Bar rules of 

professional conduct and even the oath of admission to the Florida Bar, all 

warn--if any warning were needed--that counsel must be governed by 

considerations other than mere zealous advocacy for the client. See § 57.105, 

Fla. Stat. (2002) (allowing a court to sanction the losing party and the losing 

party’s attorney if the court finds the losing party’s attorney knew or should 

have known that a claim or defense was not supported by the application of 

then-existing law); R. Regulating Fla. Bar 4-3.3(a)(1) (“A lawyer shall not 

knowingly make a false statement of material fact or law to a 

tribunal.”); Oath of Admission, Fla. Bar J., Sept. 2004, at 2 (“I will 

employ for the purposes of maintaining the causes confided to me such 

means only as are consistent with truth and honor, and will never seek to 

mislead the judge or jury by any artifice or false statement of fact or 

law.”). Rule 4-3.3(a)(3) of the Rules Regulating the Florida Bar specifically 

prohibits an attorney from knowingly “fail[ing] to disclose to the tribunal 

legal authority in the controlling jurisdiction known to the lawyer to be 

directly adverse to the position of the client and not disclosed by opposing 

counsel.”  

 

16. Like Rule 4-3.1, Fla. R. App. P. 9.410 and Fed. R. Civ. P. 11 are also 

designed to deter frivolous, non-meritorious claims and contentions.   

17. Fla. R. App. P. 9.410 expressly uses the term “frivolousness” and 

authorizes the imposition of sanctions “for the filing of any proceeding, motion, 

brief, or other paper that is frivolous or in bad faith.” Section 57.105, Florida 

Statutes, and Fla. R. App. P. 9.410 both impose sanctions for filing an appellate 

brief deemed to be frivolous.  Aspen Air Conditioning, Inc. v. Safeco Ins. Co. of 

Am., 170 So. 3d 892 (Fla. 3d DCA 2015).   

https://advance.lexis.com/document/midlinetitle/?pdmfid=1000516&crid=6bfddc78-cc7f-4b1b-994a-e859a2c2b24a&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4GK2-3YC0-0039-404K-00000-00&pdcomponentid=6255&ecomp=L7ktk&earg=sr0&prid=880761df-b8ec-41cd-98d5-b82c6d910a16
https://advance.lexis.com/document/midlinetitle/?pdmfid=1000516&crid=6bfddc78-cc7f-4b1b-994a-e859a2c2b24a&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4GK2-3YC0-0039-404K-00000-00&pdcomponentid=6255&ecomp=L7ktk&earg=sr0&prid=880761df-b8ec-41cd-98d5-b82c6d910a16
https://advance.lexis.com/document/midlinetitle/?pdmfid=1000516&crid=6bfddc78-cc7f-4b1b-994a-e859a2c2b24a&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4GK2-3YC0-0039-404K-00000-00&pdcomponentid=6255&ecomp=L7ktk&earg=sr0&prid=880761df-b8ec-41cd-98d5-b82c6d910a16
https://advance.lexis.com/document/midlinetitle/?pdmfid=1000516&crid=6bfddc78-cc7f-4b1b-994a-e859a2c2b24a&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4GK2-3YC0-0039-404K-00000-00&pdcomponentid=6255&ecomp=L7ktk&earg=sr0&prid=880761df-b8ec-41cd-98d5-b82c6d910a16
https://advance.lexis.com/document/midlinetitle/?pdmfid=1000516&crid=6bfddc78-cc7f-4b1b-994a-e859a2c2b24a&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4GK2-3YC0-0039-404K-00000-00&pdcomponentid=6255&ecomp=L7ktk&earg=sr0&prid=880761df-b8ec-41cd-98d5-b82c6d910a16
https://advance.lexis.com/document/midlinetitle/?pdmfid=1000516&crid=6bfddc78-cc7f-4b1b-994a-e859a2c2b24a&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4GK2-3YC0-0039-404K-00000-00&pdcomponentid=6255&ecomp=L7ktk&earg=sr0&prid=880761df-b8ec-41cd-98d5-b82c6d910a16
https://advance.lexis.com/document/midlinetitle/?pdmfid=1000516&crid=6bfddc78-cc7f-4b1b-994a-e859a2c2b24a&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4GK2-3YC0-0039-404K-00000-00&pdcomponentid=6255&ecomp=L7ktk&earg=sr0&prid=880761df-b8ec-41cd-98d5-b82c6d910a16
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18. Subdivision (b)(2) of Fed. R. Civ. P. 11 is written in the negative and 

provides that a lawyer represents to the court with every filing that the lawyer’s 

claims, defenses, and other legal contentions therein are “nonfrivolous,” stating: 

(b) Representations to the Court. By presenting to the court a 

pleading, written motion, or other paper - whether by signing, filing, 

submitting, or later advocating it - an attorney . . . certifies that to the 

best of the person's knowledge, information, and belief, formed after 

an inquiry reasonable under the circumstances: 

. . . 

 

(2) the claims, defenses, and other legal contentions are warranted by 

existing law or by a nonfrivolous argument for extending, modifying, 

or reversing existing law or for establishing new law; 

 

Fed. R. Civ. P. 11 is the federal counterpart to section 57.105, Florida Statutes. 

Pino v. Bank of N.Y., 121 So.3d 23, 53 (Fla. 2013) (discussing the 21-day safe 

harbor provision).  The purpose of Fed. R. Civ. P. 11(b), like section 57.105, 

Florida Statutes, and Fla. R. App. P. 9.410, is to discourage dilatory or abusive 

tactics and streamline the litigation process by lessening frivolous claims or 

defenses.  Fed. R. Civ. P. 11, Notes of Advisory Committee on Rules (1983 

Amendments). 

B. A Determination of Frivolous, Meritless Litigation Establishes Probable 

Cause of Guilt of Misconduct; Re-Litigation is Burdensome.  

 

19. The Proposed Changes bind the lawyer, the grievance committee, the 

Bar, and the referee to a decision of a frivolous, non-meritorious filing already 

made by an appellate court as conclusive evidence of probable cause that the 
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violating lawyer is guilty of misconduct under Rule 4-3.1.  Binding the violating 

lawyer to a prior judicial determination of frivolousness is not novel. In Fla. Bar v. 

Committe, 136 So. 3d 1111, 1115 (Fla. 2014), this Court reversed a referee’s 

conclusion of no violation of Rule 4-3.1 despite the First District Court of Appeal 

affirming a circuit court’s ruling that the violating lawyer filed a complaint that 

was “frivolous and without merit.”    

20. Presently, a Bar grievance committee conducts its own investigation 

of whether the lawyer filed or prosecuted a frivolous claim to determine whether 

probable cause of misconduct under Rule 4-3.1 exists. But no reasonable argument 

can be made that a grievance committee could ever be in a better position than this 

Court or another appellate court to determine whether a claim made by counsel 

before those courts was frivolous.  The appellate court has the benefit of the 

record, briefs and argument of counsel, steeped knowledge of law across the 

judicial panel, and a vision of what constitutes frivolity gleaned from reviewing 

hundreds of cases. 

21. The Proposed Changes have the effect of reducing the burden on Bar 

counsel to prove, or a referee to determine, misconduct under Rule 4-3.1 when an 

appellate court has already determined frivolousness.  Committe highlights the 

issue of re-litigation and duplication of work already conducted by a prior judicial 

appellate panel in determining frivolousness.  An ethics trial is a quasi-judicial 
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process and a referee is not bound by the rules of evidence. Fla. Bar v. Tobkin, 944 

So. 2d 219, 224 (Fla. 2006). Consequently, unlike in a criminal or civil proceeding, 

section 90.201(1), Florida Statutes, does not automatically apply to require the 

parties and referee to take judicial notice of a prior determination.  The burden on 

Bar counsel is material because Bar counsel must learn the case of all parties in the 

prior proceeding to defend against the same or even new arguments raised by the 

violating lawyer.1  

C. End Disparate Treatment to Application of Rule 4-3.1.  
 

22. The Proposed Changes also have a goal of enforcing Rule 4-3.1 non-

disparately which should further deter frivolous filings.  The Proposed Changes do 

not change the standard for what constitutes a frivolous filing, and Florida courts 

apply section 57.105, Florida Statutes, with restraint in order to serve the purpose 

for which it was intended. See Bridgestone/Firestone, Inc. v. Herron, 828 So. 2d 

414, 419 (Fla. 1st DCA. 2002), and its citing history.  A goal of the Proposed 

Changes is to address the ethics side of frivolous filings non-disparately in every 

case that is litigated to an appellate court.  The Proposed Changes will focus a 

lawyer on the ethical implications of his or her actions and duty as a practicing 

lawyer.  Monetary sanctions may provide some deterrence, but monetary sanctions 

                                                           
1  For example, see the arguments raised by the Respondent to re-litigate his 

prior judicial finding of frivolousness in The Florida Bar v. Keith Thomas Grumer, 

SC15-271. 
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might still be paid by the lawyer’s firm or another party. Ethics sanctions, on the 

other hand, would be borne by the violating attorney. 

23. Committe highlights how disparity can occur in the Bar grievance 

process, even at trial.  In Committe, the referee reached an entirely different 

conclusion than the intermediate appellate court, finding no misconduct under Rule 

4-3.1.  This Court held that the referee’s decision was without support. 136 So. 3d 

at 1115.  The Committe decision only reached this Court and became published 

because the matter was tried before a referee.  However, grievance actions are 

otherwise confidential, and dismissal of complaints or findings of no probable 

cause are not made public, so disparate enforcement of misconduct under Rule 4-

3.1 between committees and circuits can occur without any oversight by this Court.  

24. As evidence of disparate enforcement of Rule 4-3.1, the undersigned 

Petitioner defended an action over four years that resulted in several published 

decisions by the Third District Court of Appeal concerning the same repetitive 

frivolous argument by counsel with significant monetary sanctions imposed against 

such counsel under section 57.105, Florida Statutes. See Wells v. Castro, 117 So. 

3d 1233 (Fla. 3d DCA 2013) and related decisions; and Wells v. Halmac, 189 So. 

3d 1015 (Fla. 3d DCA 2016). Despite these prior judicial determinations of a 

repetitive frivolous claim with sanctions under section 57.105, Florida Statutes, at 

trial and on appeal, the grievance committee nonetheless dismissed the matter for 
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no probable cause as to misconduct under Rule 4-3.1. 

25. From a LexisNexis Advance search, the undersigned Petitioner has 

identified 46 published opinions from this Court and the other appellate courts 

issued between January 1, 2007, and December 31, 2016, involving sanctions 

imposed under section 57.105(1), Florida Statutes, for a frivolous legal argument.  

Yet, only 6 cases appear to have been prosecuted for a violation of Rule 4-3.1.2 

Some lawyers (e.g., David J. Stern and Laura M. Watson) were disciplined by this 

Court but not for a violation of Rule 4-3.1 despite being subject to sanctions 

attributable to an earlier appellate court decision against them under section 

57.105(1), Florida Statutes. 

26. “[C]onsistency in the imposition of disciplinary sanctions for the same 

or similar offenses within and among jurisdictions” is one of the primary goals in 

                                                           
2  Bierlin v. Lucibella, 955 So. 2d 1206 (Fla. 4th DCA 2007) (Norman 

Malinski disbarred in 2011); Gopman v. Dep’t of Educ., 974 So. 2d 1208 (Fla. 1st 

DCA 2008) (Miles J. Gopman placed on the inactive list of attorneys in 2008); 

Danziger v. Alternative Legal, Inc., 987 So. 2d 694 (Fla. 4th DCA 2008), and 

Briarwood Capital v. Lennar Corp., 125 So. 3d 29 (Fla. 3d 2013) (matter pending 

before Florida Supreme Court as to Keith Thomas Grumer); Kutchins v. Kutchins 

(In re Kutchins), 2008 Bankr. LEXIS 4362 (Bankr. M.D. Fla. Dec. 5, 2008) (Bryan 

Alexander Kutchins suspended in 2008); Deutsche Bank Nat’l Trust Co. v. 

Basanta, 88 So. 3d 216 (Fla. 3d DCA 2011) (Lionel Barnet disbarred in 2014); 

JPMorgan Chase Bank, N.A. v. Hernandez, 99 So. 3d 508 (Fla. 3rd DCA 2011) 

(Paul B. Wood suspended in 2013 and disbarred in 2017); Stratton v. Indian Creek, 

LLC, 95 So. 3d 334 (Fla. 3d DCA 2012) (Douglas Stratton suspended for 30 days); 

and Gonzalez v. Mortg. Elec. Registration Sys., 595 Fed. Appx. 858 (11th Cir. 

2014) (Kelly A. Bosecker suspended for 45 days and placed on probation for 2 

years). 
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enforcement of the Rules.  Fla. Stds. Imposing Law. Sancs. 1.3.   In Committe, this 

Court stated that its “prior decisions [relating to frivolous claims] suggest that each 

of Committe’s ethical violations, standing alone, would warrant a rehabilitative 

suspension.”  136 So. 3d at 1117.  

27. The Proposed Changes would eliminate any actual or potentially 

disparate enforcement of misconduct under Rule 4-3.1 by the Bar’s grievance 

process when there is a prior adjudication of frivolousness by an appellate court 

and alleviate any perception that lawyers are treated differently between 

committees and circuits or based on who they know or whether they are a solo 

practitioner or work in a larger law firm.     

D. Decrease Frivolous Claims or Contentions through Increased 

Awareness and Address Public Concern. 

 

28. The Proposed Changes, if adopted, will bring awareness to Rule 4-3.1 

and the decisions by an appellate court as to the line between an attorney’s duty of 

advocacy to a client and his or her higher, ethical duty to refrain from making a 

frivolous claim. The Proposed Changes will require self-reporting by a violating 

lawyer, serving to remind the lawyer of having crossed the line of zealous 

advocacy to frivolous advocacy. Currently, no reporting requirement exists, and 

whether opposing counsel has a duty under Rule 4-8.3(a) to report a violation is 

not clear.  The burden should not be placed on opposing counsel, who is the non-

violating lawyer, to bring the violation to the attention of the Bar, and then burden 
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the Bar with reestablishing what an appellate court has already decided.  The 

Proposed Changes requiring self-reporting should promote awareness of a lawyer’s 

responsibilities under Rule 4-3.1 and deter the filing of a frivolous claim. 

29. The Proposed Changes will also address the public’s increased 

concern as to frivolous litigation as evidenced by the recent passage by the United 

States House of Representatives of the Lawsuit Abuse Reduction Act of 2017 on 

March 10, 2017.  

REQUEST FOR EXPEDITED CONSIDERATION  

AND SUGGESTED PROCEDURES 

 

30. Petitioners request the Court to expedite consideration of this matter. 

Petitioners have fully complied with Rules 1-12.1 and 3-7.15 before filing this 

Petition. Petitioners suggest that interested persons be allowed 30 days from the 

date of this Petition to file written submissions with this Court and Petitioners be 

allowed 10 days to respond to any such submissions.  Petitioners also request oral 

argument to the extent this Court requires an appearance to address questions, with 

such oral argument set as soon as practicable after the filing of the Petitioners’ 

response(s). Petitioners request that any changes made by this Petition become 

effective 60 days from the date of this Court’s order so the Bar will have an 

opportunity to advise its members of the changes. 

CONCLUSION 

31. The Proposed Changes promote professionalism and are aimed at 



15 
 

deterring frivolous claims and contentions that burden already over-burdened 

courts, encouraging withdrawal of frivolous claims during the safe harbor period or 

before such claims reach an appellate court, and preventing disparate enforcement 

of misconduct under Rule 4-3.1 between lawyers, grievance committees, and 

circuits.  The Proposed Changes continue to grant significant discretion to the 

grievance process by allowing a lawyer violating Rule 4-3.1 to be eligible for 

diversion to practice and professionalism enhancement programs for misconduct 

under Rule 4-3.1. Petitioners respectfully request this Court amend Rule 3-4.3, 

Rule 3-5.3, and the Comments to Rules 3-5.3 and 4-3.1 as set forth above.  

     Wells & Wells, P.A. 

     901 Ponce de Leon Blvd., Suite 200 

     Coral Gables, Florida 33134 

     Tel.: (305) 444-0016 

     Email: tom@twellslaw.com  

     By: /s:/    Thomas O. Wells                              

     Thomas O. Wells, Esq. 

     Florida Bar No.: 0785148 

 

Exhibit A List of Petitioners who are members in good standing with The 

Florida Bar 

Exhibit B Legislative Format for Proposed Changes to Rule 3-4.3, Rule 3-5.3, 

and the Comments to Rules 3-5.3 and 4-3.1 

Exhibit C Explanation of Proposed Changes to Rule 3-4.3, Rule 3-5.3, and the 

Comments to Rules 3-5.3 and 4-3.1 

Exhibit D Notice to File Petition  

mailto:tom@twellslaw.com
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CERTIFCATE OF SERVICE 

 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been 

furnished by electronic service to Joshua E. Doyle, the Executive Director of The 

Florida Bar (jdoyle@flabar.org), and to Elizabeth Clark Tarbert, Ethics Counsel of 

The Florida Bar (eto@flabar.org), The Florida Bar, 651 East Jefferson Street, 

Tallahassee, Florida 32399, this 6th day of November, 2017. 

CERTIFICATE OF COMPLIANCE 

 I HEREBY CERTIFY that the type, style and size used herein is Times New 

Roman 14-point font and this Petition complies with the requirements of Florida 

Rule of Appellate Procedure 9.210(a). 

CERTIFICATE OF READ-AGAINST 

 I HEREBY CERTIFY that the Rules Regulating the Florida Bar set forth 

within this Petition have been read against the most recent copy of Thomson 

Reuter’s Florida Rules of Court.  

     /s:/ Thomas O. Wells 

      Thomas O. Wells, Esq. 

 

 

 

 

mailto:jdoyle@flabar.org
mailto:eto@flabar.org
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EXHIBIT A 

The undersigned members in good standing with The Florida Bar hereby 

join in the Petition to Amend Rule 3-4.3, Rule 3-5.3, and the Comments to Rules 

3-5.3 and 4-3.1 of the Rules Regulating The Florida Bar.  

 

 Name Florida Bar Number 

1 Dina S. Abrams 716146 

2 Thomas Louis Abrams 764329 

3 David C. Bakalar 25062 

4 Annabella Barboza 40627 

5 Robert W. Barron 160687 

6 Juan Carlos Bermudez 749494 

7 David E. Block 108820 

8 Ellen Sue Block 948594 

9 Todd Buchman 18797 

10 Betsy C. Cox 307033 

11 Carling L. Dillela 117683 

12 Ava K. Doppelt 393738 

13 Laura Lehman Dray 934631 

14 Alexander Esteban 107491 

15 William Peeler Ewing 949159 

16 Jonathan Feuerman  330310 

17 Steven L. Frischer 248274 

18 Jared L. Gamberg 302510 

19 Jay M. Gamberg 178235 
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20 Joseph R. Gomez 724319 

21 Perry Ross Goodman 50778 

22 Mark M. Hasner 134112 

23 David S. Jennis 775940 

24 Howard A. Kantrowitz 766941 

25 Jeffrey S. Lapin 993298 

26 Adam B. Leichtling 984175 

27 Jose Ignacio Leon 110385 

28 Paul A. Lester 190004 

29 David W. Lipcon 979236 

30 Joshua Magidson 301701 

31 Gregory T. Martini 603198 

32 Nydia Menendez 963542 

33 Liz C. Messianu 469017 

34 Peter A. Mittenthal 64390 

35 Barry A. Nelson 320161 

36 Louis Nostro, Jr. 351806 

37 Michael J. O’Connor 87442 

38 Jennifer E. Okcular 11336 

39 Paul L. Orshan 776203 

40 Lee J. Osiaison 308511 

41 John H. Patterson, Jr. 516597 

42 Javier Perez-Abreu 508410 

43 Ricardo Enrique Pines, Jr. 844608 

44 Todd Poses 75922 

45 Justin G. Prociv 669393 

46 John W. Randolph, Jr. 989355 
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47 Pamela M. Rauch 771430 

48 Mark T. Reeves 476013 

49 Barbara J. Riesberg 965715 

50 Pablo J. Rodriguez 28330 

51 Jonathan R. Rosenn 101346 

52 Allison Rub 105529 

53 Norman S. Segall 158302 

54 Gary M. Silberman 885230 

55 Bernard D. Stein 139319 

56 Andrea Stone 89246 

57 Glen H. Waldman 618624 

58 Diane Noller Wells 516570 

59 Thomas O. Wells 785148 
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EXHIBIT B 

PROPOSED AMENDMENT TO CHANGES TO RULE 3-4.3, RULE 3-5.3, 

AND THE COMMENTS TO RULES 3-5.3 AND 4-3.1 TO THE RULES 

REGULATING THE FLORIDA BAR IN LEGISLATIVE FORMAT 
 

1) RULE 3-4.3 – amend Rule 3-4.3 to add a second paragraph (or create a new 

Rule) concerning frivolous proceedings. 

 

2) RULE 3-5.3 and COMMENT to RULE 3-5.3 – amend Rule 3-5.3(b) and the 

Comment to reference frivolous proceedings. 

 

3) COMMENT to RULE 4-3.1 – amend Comment to include a reference to the 

change to Rule 3-4.3 to inform and educate lawyers regarding the enforcement 

actions required of The Florida Bar. 

 

PROPOSED AMENDMENT: 

 

RULE 3-4.3 MISCONDUCT AND MINOR MISCONDUCT 

The standards of professional conduct to be observed by members of the bar are 

not limited to the observance of rules and avoidance of prohibited acts, and the 

enumeration herein of certain categories of misconduct as constituting grounds for 

discipline shall not be deemed to be all-inclusive nor shall the failure to specify 

any particular act of misconduct be construed as tolerance thereof. The 

commission by a lawyer of any act that is unlawful or contrary to honesty and 

justice, whether the act is committed in the course of the attorney’s relations as an 

attorney or otherwise, whether committed within or outside the state of Florida, 

and whether or not the act is a felony or misdemeanor, may constitute a cause for 

discipline. 

 

A final decision by the Florida Supreme Court, a Florida appellate court or a 

federal appellate court determining prosecution of a frivolous claim or defense, 

whether pursuant to Section 57.105, Fla. Stats., Rule 9.410 of the Florida Rules of 

Appellate Procedure, Rule 11 of the Federal Rules of Civil Procedure, or any other 

similar statute or rule that prohibits the prosecution or defense of a claim unless 

there is a basis in law or in fact for doing so that is not frivolous or there is a good 

faith argument for an extension, modification, or reversal of existing law or 

establishment of new law with a reasonable expectation of success, constitutes a 

conclusive determination of guilt of misconduct by the lawyer(s) who prosecuted 

such frivolous claim or defense for violation of Rule 4-3.1. Unless one or more of 
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the criteria in Rule 3-5.1(b)(1) are also present which prohibit a finding of minor 

misconduct absent unusual circumstances under Rule 3-5.1(b)(2), the referee, 

authorized agency or grievance committee hearing the misconduct matter may 

dispose of the matter by recommending admonishment or diversion under Rules 3-

5.1 and 3-5.3.  Any lawyer subject to such determination that he or she has 

prosecuted a frivolous claim or defense shall notify, in writing, the executive 

director of The Florida Bar, or his/her designee, within 10 days of the issuance of 

such decision together with an explanation of such decision and copy of the 

applicable document(s) that caused the court to issue such decision. Such lawyer 

shall also send a copy of such notice, explanation and applicable documents to the 

opposing attorney who was involved in the litigation to which such decision 

relates. The executive director of The Florida Bar shall report such notice to the 

appropriate bar counsel for docketing and assignment of a case number, and The 

Florida Bar shall prosecute the misconduct in accordance with the Rules 

considering the conclusive determination of a violation of Rule 4-3.1.  

 

RULE 3-5.3 DIVERSION OF DISCIPLINARY CASES TO PRACTICE AND 

PROFESSIONALISM ENHANCEMENT PROGRAMS 

 

(a) Authority of Board. The board of governors is hereby authorized to establish 

practice and professionalism enhancement programs to which eligible disciplinary 

cases may be diverted as an alternative to disciplinary sanction. 

  
(b) Types of Disciplinary Cases Eligible for Diversion. Disciplinary cases that 

otherwise would be disposed of by a finding of minor misconduct, including a 

conclusive determination of guilt of misconduct for prosecuting a frivolous claim 

or defense as provided in Rule 3-4.3, or by a finding of no probable cause with a 

letter of advice are eligible for diversion to practice and professionalism 

enhancement programs.  
. . . 

Comment 

 
As to subdivision (c) of 3-5.3, a lawyer who agreed to attend the Advertising 

Workshop in 1 year would not be eligible for another such diversion for an 

advertising violation for a period of 5 years following the first diversion. However, 

that same lawyer would be eligible to attend the Advertising Workshop 1 year and 

a Trust Account Workshop for a completely different violation 1 year after the first 

diversion is completed.  Likewise, a lawyer who agreed to attend a professionalism 
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program for a Rule 4-3.1 violation is not eligible for diversion for a Rule 4-3.1 

violation more often than once every 5 years. 

 

RULE 4-3.1 MERITORIOUS CLAIMS AND CONTENTIONS  

Amendment to Comment only: 

 

Comment 

 
The advocate has a duty to use legal procedure for the fullest benefit of the client’s 

cause, but also a duty not to abuse legal procedure. The law, both procedural and 

substantive, establishes the limits within which an advocate may proceed. 

However, the law is not always clear and never is static. Accordingly, in 

determining the proper scope of advocacy, account must be taken of the law’s 

ambiguities and potential for change.  
 
The filing of an action or defense or similar action taken for a client is not 

frivolous merely because the facts have not first been fully substantiated or 

because the lawyer expects to develop vital evidence only by discovery. What is 

required of lawyers, however, is that they inform themselves about the facts of 

their clients’ cases and the applicable law and determine that they can make good 

faith arguments in support of their clients’ positions. Such action is not frivolous 

even though the lawyer believes that the client’s position ultimately will not 

prevail. The action is frivolous, however, if the lawyer is unable either to make a 

good faith argument on the merits of the action taken or to support the action taken 

by a good faith argument for an extension, modification, or reversal of existing 

law.  
 
The lawyer’s obligations under this rule are subordinate to federal or state 

constitutional law that entitles a defendant in a criminal matter to the assistance of 

counsel in presenting a claim or contention that otherwise would be prohibited by 

this rule.  
 

Rule 3-4.3 provides that a final decision by the Florida Supreme Court, a Florida 

appellate court or a federal appellate court determining prosecution of a frivolous 

claim or defense, whether pursuant to Section 57.105, Fla. Stats., Rule 9.410 of the 

Florida Rules of Appellate Procedure, Rule 11 of the Federal Rules of Civil 

Procedure, or any other similar statute or rule that prohibits the prosecution or 

defense of a claim unless there is a basis in law or in fact for doing so that is not 

frivolous or there is a good faith argument for an extension, modification, or 
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reversal of existing law or establishment of new law with a reasonable expectation 

of success, constitutes a conclusive determination of guilt of misconduct by the 

lawyer(s) for violation of Rule 4-3.1. A lawyer shall not use any funds held in his 

trust account for payment of any personal obligation imposed upon the lawyer or 

the lawyer’s law firm as to sanctions pursuant to Section 57.105, Fla. Stats., Rule 

9.410 of the Florida Rules of Appellate Procedure, Rule 11 of the Federal Rules of 

Civil Procedure, or any other similar statute or rule. 
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EXHIBIT C 

EXPLANATION OF PROPOSED CHANGES TO RULE 3-4.3, RULE 3-5.3, 

AND THE COMMENTS TO RULES 3-5.3 AND 4-3.1 TO  

THE RULES REGULATING THE FLORIDA BAR 
 

1) RULE 3-4.3 – amend Rule 3-4.3 to add a second paragraph (or create a new 

Rule) concerning frivolous proceedings. 

 

2) RULE 3-5.3 and COMMENT to RULE 3-5.3 – amend Rule 3-5.3(b) and the 

Comment to reference frivolous proceedings. 

 

3) COMMENT to RULE 4-3.1 – amend Comment to include a reference to the 

change to Rule 3-4.3 to inform and educate lawyers regarding the enforcement 

actions required of The Florida Bar. 

 

Proposed Change Explanation of Proposed Changes 

RULE 3-4.3 MISCONDUCT AND 

MINOR MISCONDUCT 

The standards of professional conduct to 

be observed by members of the bar are 

not limited to the observance of rules 

and avoidance of prohibited acts, and 

the enumeration herein of certain 

categories of misconduct as constituting 

grounds for discipline shall not be 

deemed to be all-inclusive nor shall the 

failure to specify any particular act of 

misconduct be construed as tolerance 

thereof. The commission by a lawyer of 

any act that is unlawful or contrary to 

honesty and justice, whether the act is 

committed in the course of the 

attorney’s relations as an attorney or 

otherwise, whether committed within or 

outside the state of Florida, and whether 

or not the act is a felony or 

misdemeanor, may constitute a cause for 

discipline. 

 

 

There is no change to the first paragraph 

of Rule 3-4.3. 
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A final decision by the Florida Supreme 

Court, a Florida appellate court or a 

federal appellate court determining 

prosecution of a frivolous claim or 

defense, whether pursuant to Section 

57.105, Fla. Stats., Rule 9.410 of the 

Florida Rules of Appellate Procedure, 

Rule 11 of the Federal Rules of Civil 

Procedure, or any other similar statute 

or rule that prohibits the prosecution or 

defense of a claim unless there is a basis 

in law or in fact for doing so that is not 

frivolous or there is a good faith 

argument for an extension, 

modification, or reversal of existing law 

or establishment of new law with a 

reasonable expectation of success, 

constitutes a conclusive determination 

of guilt of misconduct by the lawyer(s) 

who prosecuted such frivolous claim or 

defense for violation of Rule 4-3.1. 

Unless one or more of the criteria in 

Rule 3-5.1(b)(1) are also present which 

prohibit a finding of minor misconduct 

absent unusual circumstances under 

Rule 3-5.1(b)(2), the referee, authorized 

agency or grievance committee hearing 

the misconduct matter may dispose of 

the matter by recommending 

admonishment or diversion under Rules 

3-5.1 and 3-5.3.  Any lawyer subject to 

such determination that he or she has 

prosecuted a frivolous claim or defense 

shall notify, in writing, the executive 

director of The Florida Bar, or his/her 

designee, within 10 days of the issuance 

of such decision together with an 

explanation of such decision and copy 

of the applicable document(s) that 

A new paragraph is added to Rule 3-4.3 

to provide that a final decision by the 

Florida Supreme Court, a Florida 

appellate court or a federal appellate 

court determining prosecution of a 

frivolous claim or defense, whether 

pursuant to Section 57.105, Fla. Stats., 

Rule 9.410 of the Florida Rules of 

Appellate Procedure, Rule 11 of the 

Federal Rules of Civil Procedure, or any 

other similar statute or rule that 

prohibits the prosecution or defense of a 

claim unless there is a basis in law or in 

fact for doing so that is not frivolous or 

there is a good faith argument for an 

extension, modification, or reversal of 

existing law or establishment of new 

law with a reasonable expectation of 

success, constitutes a conclusive 

determination of guilt of misconduct by 

the lawyer who prosecuted such 

frivolous claim or defense for violation 

of Rule 4-3.1. This rule change would 

require the grievance process to take 

judicial notice of such determination. 

 

This proposed rule also grants discretion 

to the grievance process to recommend 

admonishment or diversion for the 

attorney that has violated Rule 4-3.1. 

 

In order for the grievance process to 

know of a determination of frivolity by 

the Florida Supreme Court, a Florida 

appellate court or a federal appellate 

court, this proposed rule requires the 

lawyer that is subject to such 

determination to notify The Florida Bar 

and the opposing counsel, if any, within 
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caused the court to issue such decision. 

Such lawyer shall also send a copy of 

such notice, explanation and applicable 

documents to the opposing attorney who 

was involved in the litigation to which 

such decision relates. The executive 

director of The Florida Bar shall report 

such notice to the appropriate bar 

counsel for docketing and assignment of 

a case number, and The Florida Bar 

shall prosecute the misconduct in 

accordance with the Rules considering 

the conclusive determination of a 

violation of Rule 4-3.1. 

10 days of the issuance of such decision 

and provide an explanation of such 

decision and copy of the applicable 

documents that caused the court to issue 

such decision. Upon receipt of such 

notification, The Florida Bar shall 

prosecute the misconduct in accordance 

with the Rules considering the 

conclusive determination of a violation 

of Rule 4-3.1. 

 

 

 

RULE 3-5.3 DIVERSION OF 

DISCIPLINARY CASES TO 

PRACTICE AND 

PROFESSIONALISM 

ENHANCEMENT PROGRAMS 

 

(a) Authority of Board. The board of 

governors is hereby authorized to 

establish practice and professionalism 

enhancement programs to which eligible 

disciplinary cases may be diverted as an 

alternative to disciplinary sanction. 

  
(b) Types of Disciplinary Cases 

Eligible for Diversion. Disciplinary 

cases that otherwise would be disposed 

of by a finding of minor misconduct, 

including a conclusive determination of 

guilt of misconduct for prosecuting a 

frivolous claim or defense as provided 

in Rule 3-4.3, or by a finding of no 

probable cause with a letter of advice 

are eligible for diversion to practice and 

professionalism enhancement 

programs.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The proposed change to paragraph (b) of 

Rule 3-5.3 allows for the disciplinary 

process to recommend diversion for an 

attorney that has a determination of 

prosecuting a frivolous claim or 

proceeding by the Florida Supreme 

Court, a Florida appellate court or a 

federal appellate court which would be 

deemed a conclusive determination of a 

violation of Rule 4-3.1. 
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. . . 

Comment 

 
As to subdivision (c) of 3-5.3, a lawyer 

who agreed to attend the Advertising 

Workshop in 1 year would not be 

eligible for another such diversion for an 

advertising violation for a period of 5 

years following the first diversion. 

However, that same lawyer would be 

eligible to attend the Advertising 

Workshop 1 year and a Trust Account 

Workshop for a completely different 

violation 1 year after the first diversion 

is completed.  Likewise, a lawyer who 

agreed to attend a professionalism 

program for a Rule 4-3.1 violation is not 

eligible for diversion for a Rule 4-3.1 

violation more often than once every 5 

years. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The Comment to Rule 3-5.3 is changed 

to limit the eligibility for diversion to 

only attorneys that have not violated 

Rule 4-3.1 more than 1 time every 5 

years.  

 

RULE 4-3.1 MERITORIOUS 

CLAIMS AND CONTENTIONS  

Amendment to Comment only: 

 

Comment 

 
The advocate has a duty to use legal 

procedure for the fullest benefit of the 

client’s cause, but also a duty not to 

abuse legal procedure. The law, both 

procedural and substantive, establishes 

the limits within which an advocate may 

proceed. However, the law is not always 

clear and never is static. Accordingly, in 

determining the proper scope of 

advocacy, account must be taken of the 

law’s ambiguities and potential for 

change.  
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The filing of an action or defense or 

similar action taken for a client is not 

frivolous merely because the facts have 

not first been fully substantiated or 

because the lawyer expects to develop 

vital evidence only by discovery. What 

is required of lawyers, however, is that 

they inform themselves about the facts 

of their clients’ cases and the applicable 

law and determine that they can make 

good faith arguments in support of their 

clients’ positions. Such action is not 

frivolous even though the lawyer 

believes that the client’s position 

ultimately will not prevail. The action is 

frivolous, however, if the lawyer is 

unable either to make a good faith 

argument on the merits of the action 

taken or to support the action taken by a 

good faith argument for an extension, 

modification, or reversal of existing 

law.  
 
The lawyer’s obligations under this rule 

are subordinate to federal or state 

constitutional law that entitles a 

defendant in a criminal matter to the 

assistance of counsel in presenting a 

claim or contention that otherwise 

would be prohibited by this rule.  
 

Rule 3-4.3 provides that a final decision 

by the Florida Supreme Court, a Florida 

appellate court or a federal appellate 

court determining prosecution of a 

frivolous claim or defense, whether 

pursuant to Section 57.105, Fla. Stats., 

Rule 9.410 of the Florida Rules of 

Appellate Procedure, Rule 11 of the 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The Comment to Rule 4-3.1 is changed 

to address the proposed change to Rule 

3-4.3 resulting from a final decision of 

the Florida Supreme Court, a Florida 

appellate court or a federal appellate 

court of frivolity that constitutes a 

determination of guilt of Rule 4-3.1. 
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Federal Rules of Civil Procedure, or any 

other similar statute or rule that 

prohibits the prosecution or defense of a 

claim unless there is a basis in law or in 

fact for doing so that is not frivolous or 

there is a good faith argument for an 

extension, modification, or reversal of 

existing law or establishment of new 

law with a reasonable expectation of 

success, constitutes a conclusive 

determination of guilt of misconduct by 

the lawyer(s) for violation of Rule 4-3.1. 

A lawyer shall not use any funds held in 

his trust account for payment of any 

personal obligation imposed upon the 

lawyer or the lawyer’s law firm as to 

sanctions pursuant to Section 57.105, 

Fla. Stats., Rule 9.410 of the Florida 

Rules of Appellate Procedure, Rule 11 

of the Federal Rules of Civil Procedure, 

or any other similar statute or rule. 

 

 

 

 

 

 

 

 

 

 

 

 

This change is to remind attorneys not 

to use client trust funds to pay a 

personal obligation imposed against an 

attorney or his law firm for prosecuting 

a frivolous claim or contention. This 

comment applies regardless of whether 

such sanction is imposed by the Florida 

Supreme Court, a Florida appellate 

court or a federal appellate court.  
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EXHIBIT D 

NOTICE TO FILE PETITION WITH THE FLORIDA SUPREME COURT 
 

 

See attached 
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FLORIDA BAR NEWS 

Search News Archives 

The Florida Bar News 

Advertising Rates• Classifieds • Attorneys Exchange •Archives• 
Subscribe • Journal 

October 1, 2017 Aa BI News HOM§ j 

Member petition to amend Bar rules concerning 

frivolous proceedings 

Thomas 0. Wells, a member in good standing with The Florida Bar, gives notice of filing with the 

Supreme Court of Florida, on or about November 6, 2017, a petition to propose an amendment to 

Rule 3-4.3, Rule 3-5.3 and the Comment to Rule 4-3.1 to the Rules Regulating The Florida Bar. 

The proposed amendment is supported by not fewer than SO members in good standing with The 

Florida Bar. The full text of the proposed amendment is printed below. A copy of this submission 

may be requested by contacting Thomas 0. Wells, Wells & Wells, P.A., 901 Ponce de Leon 

Boulevard, Suite 200, Coral Gables, Florida 33134 or calling (305) 444-0016. Members who desire 

to comment on this proposed amendment may do so within 30 days of the filing of the above

referenced petition. Comments must be filed directly with the clerk of the Supreme Court of 

Florida, and a copy must be served on the executive director of The Florida Bar and Thomas O. 

Wells, Esq. Rule 1-12.1 and Rule 3-7.15 of the Rules Regulating The Florida Bar govern these 

proceedings. 

RULES REGULATING THE FLORIDA BAR 

RULES SUBJECT TO PROPOSED AMENDMENT 

1) Rule 3-4.3 - amend Rule 3-4.3 to add a second paragraph (or create a new Rule) concerning

frivolous proceedings. 

2) RULE 3-5.3 - amend Rule 3-S.3(b) and the Comment to reference frivolous proceedings.

https://www.floridabar.org/news/tfb-news/?durl=%2F divcom%2Fjn%2Fjnnews01.nsf%2F8c9f13012b96736985256aa900624829%2F S0eeb0cb 7661 d7. . . 1 /4 
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3) COMMENT to RULE 4-3.1 - amend Comment to include a reference to the change to Rule 3-

4.3 to inform and educate lawyers regarding the enforcement actions required of The Florida Bar. 

PROPOSED AMENDMENT: 

RULE 3-4.3 MISCONDUCT AND MINOR MISCONDUCT 

The standards of professional conduct to be observed by members of the bar are not limited to 

the observance of rules and avoidance of prohibited acts, and the enumeration herein of certain 

categories of misconduct as constituting grounds for discipline shall not be deemed to be all

inclusive nor shall the failure to specify any particular act of misconduct be construed as tolerance 

thereof. The commission by a lawyer of any act that is unlawful or contrary to honesty and 

justice, whether the act is committed in the course of the attorney's relations as an attorney or 

otherwise, whether committed within or outside the state of Florida, and whether or not the act is 

a felony or misdemeanor, may constitute a cause for discipline. 

A final decision by the Florida Supreme Court. a Florida appellate court or a federal appellate court 

determining prosecution of a frivolous claim or defense. whether pursuant to Section 57 .105. Fla. 

Stats .• Rule 9.410 of the Florida Rules of Appellate Procedure. Rule 11 of the Federal Rules of Civil 

Procedure. or any other similar statute or rule that prohibits the prosecution or defense of a claim 

unless there is a basis in law or in fact for doing so that is not frivolous or there is a good faith 

argument for an extension. modification. or reversal of existing law or establishment of new law 

with a reasonable expectation of success. constitutes a conclusive determination of guilt of 

misconduct by the lawyer(s) who prosecuted such frivolous claim or defense for violation of Rule 

4-3.1. Unless one or more of the criteria in Rule 3-5, Hb)(1) are also present which prohibit a

finding of minor misconduct absent unusual circumstances under Rule 3-5.1(b)(2). the referee. 

authorized agency or grievance committee hearing the misconduct matter may dispose of the 

matter by recommending admonishment or diversion under Rules 3-5.1 and 3-5.3. Any lawyer 

subject to such determination that he or she has prosecuted a frivolous claim or defense shall 

notify. in writing. the executive director of The Florida Bar. or his/her designee. within 10 days of 

the issuance of such decision together with an explanation of such decision and copy of the 

applicable document(s) that caused the court to issue such decision. Such lawyer shall also send a 

copy of such notice. explanation and applicable documents to the opposing attorney who was 

involved in the litigation to which such decision relates, The executive director of The Florida Bar 

shall report such notice to the appropriate bar counsel for docketing and assignment of a case 

number. and The Florida Bar shall prosecute the misconduct in accordance with the Rules 

considering the conclusive determination of a violation of Rule 4-3.1. 
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RULE 3-5.3 DIVERSION OF DISCIPLINARY CASES TO PRACTICE AND PROFESSIONALISM 

ENHANCEMENT PROGRAMS 

(a) Authority of Board. The board of governors is hereby authorized to establish practice and

professionalism enhancement programs to which eligible disciplinary cases may be diverted as an 

alternative to disciplinary sanction. 

(b) Types of Disciplinary Cases Eligible for Diversion. Disciplinary cases that otherwise

would be disposed of by a finding of minor misconduct. including a conclusive determination of 

quilt of misconduct for prosecuting a frivolous claim or defense as provided in Rule 3-4.3. or by a 

finding of no probable cause with a letter of advice are eligible for diversion to practice and 

professionalism enhancement programs. 

Comment 

As to subdivision (c) of 3-5.3, a lawyer who agreed to attend the Advertising Workshop in 1 year 

would not be eligible for another such diversion for an advertising violation for a period of 5 years 

following the first diversion. However, that same lawyer would be eligible to attend the 

Advertising Workshop 1 year and a Trust Account Workshop for a completely different violation 1 

year after the first diversion is completed. Likewise. a lawyer who agreed to attend a 

professionalism program for a Rule 4-3.1 violation is not eligible for diversion for a Rule 4-3.1 

violation more often than once every 5 years. 

RULE 4-3.1 MERITORIOUS CLAIMS AND CONTENTIONS 

Amendment to Comment only: 

Comment 

The advocate has a duty to use legal procedure for the fullest benefit of the client's cause, but 

also a duty not to abuse legal procedure. The law, both procedural and substantive, establishes 

the limits within which an advocate may proceed. However, the law is not always clear and never 

is static. Accordingly, in determining the proper scope of advocacy, account must be taken of the 

law's ambiguities and potential for change. 

The filing of an action or defense or similar action taken for a client is not frivolous merely 

because the facts have not first been fully substantiated or because the lawyer expects to develop 

vital evidence only by discovery. What is required of lawyers, however, is that they inform 
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themselves about the facts of their clients' cases and the applicable law and determine that they 

can make good faith arguments in support of their clients' positions. Such action is not frivolous 

even though the lawyer believes that the client's position ultimately will not prevail. The action is 

frivolous, however, if the lawyer is unable either to make a good faith argument on the merits of 

the action taken or to support the action taken by a good faith argument for an extension, 

modification, or reversal of existing law. 

The lawyer's obligations under this rule are subordinate to federal or state constitutional law that 

entitles a defendant in a criminal matter to the assistance of counsel in presenting a claim or 

contention that otherwise would be prohibited by this rule. 

Rule 3-4.3 provides that a final decision by the Florida Supreme Court. a Florida appellate court or 

a federal appellate court determining prosecution of a frivolous claim or defense. whether 

pursuant to Section 57.105. Fla. Stats .• Rule 9.410 of the Florida Rules of Appellate Procedure, 

Rule 11 of the Federal Rules of Civil Procedure. or any other similar statute or rule that prohibits 

the prosecution or defense of a claim unless there is a basis in law or in fact for doing so that is 

not frivolous or there is a good faith argument for an extension, modification, or reversal of 

existing law or establishment of new law with a reasonable expectation of success, constitutes a 

conclusive determination of guilt of misconduct by the lawyer(s) for violation of Rule 4-3.1. A 

lawyer shall not use any funds held in his trust account for payment of any personal obligation 

imposed upon the lawyer or the lawyer's law firm as to sanctions pursuant to Section 57.105, Fla. 

Stats .• Rule 9.410 of the Florida Rules of Appellate Procedure. Rule 11 of the Federal Rules of Civil 

Procedure. or any other similar statute or rule. 

[Revised: 09-27-2077] 
News HOME I 
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