
 

 
1 

IN THE 

SUPREME COURT OF FLORIDA 

 

ADAM LLOYD SHEPARD, 

 

Petitioner, 

 

vs.     

 Case No.:   SC17-1952 

 

STATE OF FLORIDA, 

 

Respondent. 

_____________________________ 

 

PETITIONER’S MOTION FOR REHEARING  

 

Comes now Petitioner, Adam Lloyd Shepard, by and through undersigned 

counsel, and pursuant to Fla. R. App. P. 9.330, hereby moves this Honorable Court 

for rehearing in the above referenced cause. In support thereof, Petitioner states:  

1. This Court has misapprehended the principles of statutory construction 

and stare decisis in issuing the Opinion in this cause. In so doing, the Court has 

overlooked the application of the rule of lenity, codified at §775.021 (1), Fla. Stat. 

(2011), in determining the meaning of the term “weapon,” used in Florida’s 

reclassification of the statute, §775.087(1), Fla. Stat. (2011).  

2. On November 1, 2018, this Court issued its opinion holding that an 

automobile can be a weapon for purposes of reclassification, pursuant to 
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§775.087(1), Fla. Stat. (2011). Slip Opinion at 10. In so holding, the Court receded 

from its precedent in State v. Houck, 652 So.2d. 359, 360 (Fla. 1995), which held 

that an object must be “commonly understood to be an instrument for combat” in 

order to be a weapon for reclassification. Id. at 9. The Court further receded from 

Houck in finding that whether an object is being used as a weapon is a matter of fact 

for the jury to determine. Id. at 10. 

3. In reaching its holding, the Court found that the plain and ordinary 

meaning of the term “weapon” included “any object used with the intent to cause 

harm,” (emphasis added) and did not resort to any canons of statutory construction 

in defining the term.  

4. “As with all cases of statutory construction, it is the Court’s purpose to 

effectuate legislative intent. This is because ‘legislative intent is the polestar that 

guides a court’s statutory construction analysis.’” Polite v. State, 973 So. 2d 1107, 

1111 (Fla. 2007). See also Edwards v. Thomas, 229 So. 3d. 277, 283 (Fla. 2017); 

Montgomery v. State, 897 So. 2d 1282, 1286 (Fla. 2005). This Court previously 

agreed that “[t]he obvious legislative intent reflected by section 775.087 is to provide 

harsher punishment for, and hopefully, deter those persons who use instruments 

commonly recognized as having the purpose to inflict death and seriously bodily 

injury upon other persons.” Houck, 652 So. 2d at 360 (emphasis added). However, 
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twenty-three (23) years after announcing the “obvious” legislative intent behind 

enactment of the reclassification statute, this Court has decided there was a wholly 

different legislative intent in enacting the provision in 1975. 

5. This Court based its ruling on the premise that the “plain and ordinary” 

meaning of “weapon” encompasses any object that could be used to inflict harm 

upon another. In order to simply resort to the plain and ordinary meaning of the 

word, this Court must by necessity determine that the word “weapon” is clear and 

unambiguous. See Kasischke v. State, 991 So. 2d 803, 807 (Fla. 2008) (stating when 

statute is clear and unambiguous, courts will not look behind the statute’s plain 

language for legislative intent or resort to rules of statutory construction); Polite, 973 

So. 2d at 1111 (finding where plain meaning of the language is clear and 

unambiguous, the Court will not delve into principles of statutory construction 

unless that meaning leads to a result that is either unreasonable or “clearly contrary 

to legislative intent”); Koile v. State, 934 So. 2d 1226, 1230-31 (Fla. 2006) (stating 

where statute is clear and unambiguous, Court will not look behind plain language 

of the statute or resort to the rules of statutory construction to determine legislative 

intent). “However, if the language is unclear and ambiguous, then the Court applies 

rules of statutory construction to discern legislative intent.” Jimenez v. State, 246 So. 

3d 219, 227 (Fla. 2018). See also Koile, 934 So. 2d at 1231. Given the differing 
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definitions of the word “weapon” by various dictionaries defining the term, one 

cannot credibly contend that the word is unambiguous such that includes common 

objects, such as automobiles, that were not designed to inflict harm upon another. In 

addition to the dictionary definitions provided by the Court in its opinion, Webster’s 

Collegiate Dictionary (11th ed.) defines “weapon” as “1: something (as a club, knife 

or gun) used to injure, defeat or destroy 2: a means of contending against another.”  

(emphasis added). Indeed, this is the same definition from Webster’s Third New 

International Dictionary cited by the Court for the word “weapon.” See 

www.merriam-webster.com/dictionary/weapon (last checked November 16, 2018). 

Yet, the Court chose not to use the actual definition of the term in its opinion, relying 

instead on an explanation of the term.1 See Slip Opinion at 7. Furthermore, the 

ambiguity of the word (at least with respect to its application to objects that were not 

designed to inflict harm upon another) is evident from the differing interpretations 

of the term given by separate district courts of appeal and the differing applications 

                                                           
1 The canon of statutory construction known as ejusdem genesis provides that 

“when a general phrase follows a list of specifics, the general phase will be 

interpreted to include only items of the same type as those listed.” State v. Hearns, 

961 So. 2d 211, 219 (Fla. 2007). The related canon of noscitur a sociis instructs 

that a “word” is known by the company it keeps” Nehme v. Smithkline Beecham 

Clinical Labs, Inc., 863 So. 2d 201, 205 (Fla. 2003). Under these canons of 

statutory construction, automobile would be excluded from these definitions for 

weapon.  

http://www.merriam-webster.com/dictionary/weapon
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given by this very Court. At a minimum, the meaning of the word is ambiguous 

when stretching it to connote “any object.” 

6. Because of the ambiguity of the meaning of the word when applied to 

objects not commonly considered weapons, this Court is required to employ tenets 

of statutory construction in ascertaining legislative intent. This inescapably leads to 

the application of the rule of lenity. 

With respect to criminal statutes, “[o]ne of the most 

fundamental principles of Florida law is that penal statutes 

must be strictly constructed according to their letter.” In 

fact, the Legislature has specifically codified this principle 

of lenity in section 775.021(1), Florida Statutes (2002). 

“This principle ultimately rests on the due process 

requirement that criminal statutes must say with some 

precision exactly what is prohibited.” Thus, when criminal 

statutes are subject to competing, albeit reasonable, 

interpretations, they must be “strictly construed…most 

favorably to the accused.”  

 

Polite, 973 So. 2d at 1111(citations omitted). Application of the rule of lenity in 

favor of Shepard prohibits reclassifying his offense of conviction one degree higher 

for use of a “weapon” when the alleged “weapon” is an automobile.  

 7. While the Court claimed it was mindful of the importance of stare 

decisis in receding from Houck, Slip Opinion at 10, it failed to engage in any analysis 

as to whether departure from its well-settled precedent was in order. The 

presumption in favor of stare decisis is strong. See N. Fla. Women’s Health 
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Counseling Servs., Inc. v. State, 866 So. 2d 612, 637-38 (Fla. 2003). The doctrine 

provides stability in the law and has been a fundamental tenet of Anglo-American 

jurisprudence for centuries. Id. at 637. While the Court’s adherence to stare decisis 

is not unwavering and may bend where there has been a significant change in 

circumstances since the adoption of the legal rule or where there has been an error 

in legal analysis, it must not yield based on a conclusion that a precedent is merely 

erroneous. See Puryear v. State, 810, So. 2d 901, 905 (Fla. 2002); Brown v. 

Nagelhout, 84 So. 3d 304, 309 (Fla. 2012). “The gravity of the error and the impact 

of departing from precedent must be carefully assessed.” Brown, 84 So. 3d at 304.  

     Before departing from precedent, this Court is to consider the following 

questions: (1) Has the prior decision proved unworkable due to reliance on an 

impracticable legal “fiction”?; (2) Can the rule of law announced in the decision be 

reversed without serious injustice to those who have relied on it and without serious 

disruption in the stability of the law?; and (3) Have the factual premises underlying 

the decision changed so drastically as to leave the decision’s central holding utterly 

without legal justification? See Strand v. Escambia County, 992 So. 2d 150, 159 

(Fla. 2008); Brown, 84 So. 3d at 304; N. Fla. Women’s Health & Family Servs. Inc. 

866 So. 2d at 637. None of the factors favor receding from Houck.  

The rule set forth in Houck has not proved unworkable due to reliance on an 
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impractical legal fiction as there was no legal “fiction”, and furthermore, there was 

nothing unworkable about the rule. It provided a clear and simple framework for 

determining what objects would qualify as “weapons”. Under the Court’s newly 

announced rule, anything can be a weapon if the jury believes it could be used as a 

weapon, without regard to the intent of the accused. See Slip Opinion at 13, 22 

(Pariente, J. dissenting). The abrogation of the rule announced in Houck will create 

a serious disruption to the stability to law as the Court’s new rule completely 

undermines the legislative enactment of the Criminal Punishment Code and allows 

for the reclassification of any felony where any object is used in harming another. In 

essence, this Court is substituting its judgment for that of the Legislature in providing 

that “any object” may be considered a “weapon”, thereby allowing the State to 

reclassify any felony where a person is threatened or injured, provided that use of a 

weapon was not an essential element of the crime.2 The Pandora’s Box forewarned 

in Houck is set to become a reality. Prosecutors will now be able to increase the 

degree of felony of conviction by designating any object to a weapon. Lastly, the 

factual premises underlying Houck have not changed so drastically so as to leave its 

                                                           
2 Under the Court’s new rule, any object (dental floss as a garrote or a pillow used 

to suffocate) qualifies as a weapon. Thus, the plain and ordinary meaning as found 

by this Court leads to an unreasonable result and it should therefore apply the 

principles of statutory construction, including, the rule of lenity. 
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holding utterly without legal justification. In the instant case, Shepard was convicted 

of manslaughter, as a result of his vehicle running into the victim, a conviction for 

which there was no finding that he intended to use the automobile to cause harm. 

Whereas, in Houck, the defendant intentionally slammed a man’s head into the 

pavement multiple times, killing him; a situation where the defendant’s intent could 

not be questioned. Thus, the facts have not changed such that Houck is left with no 

legal justification, but rather the facts present here for less egregious and provide no 

reason to depart from Houck.  

 8. The Court should not “forsake the doctrine of stare decisis and recede 

from [its] own controlling precedent when the only change in [the] area has been in 

the membership of this Court.” N. Fla. Women’s Heath & Counseling Servs., Inc., 

866 So. 2d at 638. See also State v. J.P., 907 So. 2d 1101, 1109 (Fla. 2004) (“As an 

institution cloaked with public legitimacy, this Court cannot recede from its own 

controlling precedent when the only change has been the membership of the 

Court.”). 

A basic change in the law upon a ground no firmer than a 

change in our membership invites the popular 

misconception that this institution is little different from 

the two political branches of Government. No 

misconception could do more lasting injury to this Court 

and to the system of law which it is our abiding mission to 

serve.  
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Mitchell v. W.T. Grant Co., 416 U.S. 600, 636, 94 S. Ct. 1895 (1974). The rule of 

law is the bedrock upon which our society is founded. A basic tenet and 

fundamental premise of the rule of law, particularly criminal law, is that a citizen 

be on plain notice of what the law forbids. Given the language of statute and the 

shifting sands of this Court’s opinion, Shepard was not given fair notice that he 

would be subject to reclassification.  

 WHEREFORE, Petitioner respectfully requests that this Court grant 

rehearing, vacate its prior opinion, reverse the opinion of the First District Court of 

Appeal, and remand the case for a new sentencing hearing in accordance therewith. 
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Respectfully submitted, 

 

      

/s/ Matthew R. Kachergus                                                      

Wm. J. Sheppard, Esquire 

Florida Bar No.:  109154 

Elizabeth L. White, Esquire 

Florida Bar No.:  314560 

Matthew R. Kachergus, Esquire 

Florida Bar No.:  503282 

Bryan E. DeMaggio, Esquire 

Florida Bar No.:  055712 

Jesse B. Wilkison, Esquire 

Florida Bar No.: 118505 

Camille E. Sheppard, Esquire 

Florida Bar No.: 124518 

Sheppard, White, Kachergus & DeMaggio, P.A. 

215 Washington Street 

Jacksonville, Florida 32202 

Telephone: (904) 356-9661 

Facsimile: (904) 356-9667 

Email: sheplaw@sheppardwhite.com 
COUNSEL FOR PETITIONER 

 

 CERTIFICATE OF SERVICE 

 

I HEREBY CERTIFY that a copy of the foregoing has been furnished to 

Trisha M. Pate, Esquire and Kaitlin R. Weiss, Office of the Attorney General, 

The Capitol, Suite PL-01, Tallahassee, Florida 32399, by Electronic Mail 

trisha.pate@myfloridalegal.com, kaitlin.weiss@myfloridalegal.com, this 16 day of 

November, 2018. 

/s/ Matthew R. Kachergus                                                      
ATTORNEY 

mailto:trisha.pate@myfloridalegal.com

