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ADAM LLOYD SHEPARD, 

Appellant, 

V. 

STATE OF FLORIDA, 

Appellee. 

I ------------

Opinion filed October 5, 2017. 

IN THE DISTRICT COURT OF APPEAL 
FIRST DISTRICT, STATE OF FLORIDA 

NOT FINAL UNTIL TIME EXPIRES TO 
FILE MOTION FOR REHEARING AND 
DISPOSITION THEREOF IF FILED 

CASE NO. 1D15-3836 

An appeal from the Circuit Court for Duval County. 
Scott Mitchell, Judge. 

Wm. J. Sheppard, Elizabeth L. White, Matthew R. Kachergus, Bryan E. DeMaggio, 
Jesse B. Wilkison, and Amanda J. Woods of Sheppard, White, Kachergus & 
DeMaggio, P.A., Jacksonville, for Appellant. 

Pamela Jo Bondi, Attorney General, and Trisha Meggs Pate, Tayo Popoola, Matthew 
Pavese, and Robert Morris III, Assistant Attorneys General, Tallahassee, for 
Appellee. 

BROWN, JOHN T., Associate Judge. 

Adam Lloyd Shepard appeals following his convictions of manslaughter with 

a weapon and leaving the scene of a crash involving death. We address two issues 

raised by Appellant and affirm the remaining issues without comment. Appellant 
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first challenges the reclassification of his manslaughter conviction from a second

degree felony to a first-degree felony based on his use of a "weapon," when the 

"weapon" was an automobile. The second issue is whether the trial court improperly 

considered Appellant's lack of remorse while sentencing him. We affirm 

Appellant's manslaughter conviction, acknowledging and certifying conflict with 

the Second District Court of Appeal's definition of a "weapon" as to section 

775.087(1), Florida Statutes. We agree with Appellant's argument that the trial court 

improperly considered Appellant's lack of remorse while sentencing him, vacate his 

sentence, and remand with instructions that Appellant be re sentenced on both of his 

convictions before a different judge. 

Facts 

On January 22, 2011, Appellant was drinking and watching a basketball game 

at a bar with the victim. Appellant and the victim got into a tussle at the bar, after 

which Appellant was escorted out of the bar by staff. The victim, who was still at 

the bar, began receiving phone calls from Appellant and ultimately the victim 

answered one phone call before leaving the bar. 

A witness at trial, who had been at the bar that evening and had been invited 

by the victim to his apartment to meet his girlfriend, testified that she saw a white 

vehicle (later confirmed to be Appellant's) parked in the rear of a shopping center 

across the street from the entrance of the victim's apartment complex. The witness 
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said that the white car flashed its lights. The victim pulled into the parking lot, exited 

his car, and rushed toward the white automobile while pulling off his jacket. The 

white automobile advanced towards the victim and struck him. Appellant left the 

parking lot and was apprehended two weeks later in Chicago. The victim sustained 

head injuries and ultimately succumbed to those injuries the following day. 

A jury found Appellant guilty of one count of manslaughter with a weapon 

and one count ofleaving the scene of a crash involving a death. Appellant's Criminal 

Punishment Code Scoresheet indicated 14 7 .3 months as the lowest permissible 

prison sentence, with the maximum sentence on each count being thirty years. 

During sentencing the court noted that it was clear that Appellant had "no remorse 

or acceptance of responsibility in the two weeks after" the incident, and that items 

found on Appellant when he was apprehended in Chicago indicated an intent to 

continue to evade arrest and demonstrated that Appellant had "no acceptance of 

responsibility and no remorse." Additionally, the court, referring to a letter submitted 

by Appellant for consideration during sentencing, stated, "[If Appellant] is 

suggesting he was not aware that he struck [the victim] the jury rejected that finding 

and so do I, and to the extent that he is suggesting that this was an accident that he 

learned of later I reject that as well and those statements are of great concern to the 

Court." Appellant was sentenced to thirty years on the manslaughter count and 

fifteen years on the leaving the scene of a crash count. The sentences were imposed 
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to run consecutively for a total of a forty-five years. 

Reclassification 

Questions of statutory interpretation are subject to de novo review. State v. 

Burris, 875 So. 2d 408, 410 (Fla. 2004). 

The reclassification statute, section 775.087(1 ), Florida Statutes, enhances the 

degree of a felony to a degree greater when during the commission of the felony the 

defendant "carries, displays, uses, threatens to use, or attempts to use any weapon or 

firearm." The statute does not provide a definition of ''weapon." See State v. Houck, 

652 So. 2d 359, 360 (Fla. 1995). Without a statutory definition of the word 

"weapon," courts must tum to the "common or ordinary meaning of the word." Id. 

Appellee argues that an automobile, when used in the manner Appellant used 

it, constitutes a weapon in the common and ordinary meaning of the word. We agree 

with this ''use" argument. 

Recently, the Second District Court of Appeal concluded that an automobile 

was not a weapon under section 775.087(1). Gonzalez v. State, 197 So. 3d 84, 86 

(Fla. 2d DCA 2016). In Gonzalez, the appellant was convicted of manslaughter and 

failing to stop or remain at the scene of a crash resulting in death. 197 So. 3d at 84. 

The victim left the bar with the appellant the night before she was found sitting in 

the road barely alive. Id. The evidence demonstrated that the victim had been hit by 

the appellant's car once while it was moving forward slowly and then again as he 
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backed over her. Id. On appeal, the appellant argued that the reclassification of the 

second-degree manslaughter conviction to a first-degree felony was error. Id. at 85. 

Our sister court agreed and held that an automobile is not a weapon under section 

775.087(1). Id. at 86. The Second District concluded the case was controlled by the 

Florida Supreme Court's decision in Houck. Gonzalez, 197 So. 3d at 85. We agree 

that our case is controlled by Houck, but disagree with the Gonzalez court's 

interpretation of the definition of a weapon. 

In Houck, the Florida Supreme Court approved the Fifth District's en bane 

decision concluding that "it is for the court to determine whether what is used in the 

commission of a felony is a weapon within the meaning of the [reclassification] 

statute." 652 So. 2d at 360 ( emphasis added). In Houck, the supreme court looked to 

the dictionary to provide the common definition of weapon: "[ a ]n instrument of 

attack or defense in combat, as a gun or sword . . . [or] [a] means used to defend 

against or defeat another." Id. We conclude that an automobile falls within the 

second definition of a weapon as a "means used to defend against or defeat 

another." Id. (emphasis added). 

The Gonzalez court found the following language in State v. Burris to be 

significant: "Like the pavement used by the offender in Houck, an automobile is not 
( 

commonly understood to be an instrument for combat against another person. 

Though certainly capable of inflicting death or injury, as with the pavement 
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m Houck, the ordinary purpose of automobiles is not as instruments for 

combat." Gonzalez, 197 So. 3d at 85-86 (quoting Burris, 875 So. 2d at 413 (Fla. 

2004)). 

We disagree with the SecondDistrict' s conclusion that the "ordinary purpose" 

is dispositive. The Second District's holding in Gonzalez is not unreasonable based 

on its reliance of the quote from Burris. However, we note that the question before 

the Burris court was expressly limited to whether an automobile could be "carried" 

"as a deadly weapon under section 812.13(2)(a) of the robbery statute" to allow an 

enhanced conviction. Burris, 875 So. 2d at 410. In dicta, the supreme court in 

providing a comparison to an automobile being "carried" discussed the pavement 

in Houck. Unlike the statute at issue in Burris, which enhances a robbery conviction 

when a deadly weapon is "carried," section 775.087(1), Florida Statutes, states that 

"whenever a person is charged with a felony ... and during the commission of such 

felony the defendant carries, displays, uses, threatens to use, or attempts to use any 

weapon or firearm . . . the felony for which the person is charged shall be 

reclassified." ( emphasis added). 

We are applying the common definition of a weapon as Houck requires. Many 

objects commonly understood to be weapons, such as kitchen knives or baseball 

bats, would not be classified as weapons under the Gonzalez court's approach 

because their ordinary purpose is not for combat. Gonzalez, 197 So. 3d at 85-86. We 
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find there is a distinct difference between an immobile object, such as the pavement 

in Houck, and a movable object, such as the car used by Appellant. 

We accordingly affirm Appellant's conviction and certify conflict 

with Gonzalez v. State, 197 So. 3d 85 (Fla. 2d DCA 2016). 

Lack of Remorse 

The parties agree that this issue was not properly preserved below. 

Unpreserved arguments in the sentencing process are reviewed for 

fundamental error. Jackson v. State, 983 So. 2d 562, 574 (Fla. 2008). This Court has 

held that fundamental error occurs when a trial court bases a sentence on 

impermissible grounds. Dumas v. State, 134 So. 3d 1048, 1048 (Fla. 1st DCA 2013). 

"Although an appellate court generally may not review a sentence that is within 

statutory limits under the Criminal Punishment Code, an exception exists, when the 

trial court considers constitutionally impermissible factors in imposing a 

sentence." Nawaz v. State, 28 So. 3d 122, 124 (Fla. 1st DCA 2010). 

This Court has stated, "A lack of remorse or failure to accept responsibility 

may not be considered by the trial court when fashioning an appropriate 

sentence." Dumas, 134 So. 3d at 1048; see also K.Y.L. v. State, 685 So. 2d 1380 

(Fla. 1st DCA 1997) ("[L]ack of contrition or remorse is a constitutionally 

impermissible consideration in imposing sentence."), disapproved on other 

grounds, State v. J.P.C., 731 So. 2d 1255 (Fla. 1999). While remorse and an 
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admission of guilt may be grounds for mitigation of a sentence, the lack of these 

factors cannot be used to increase a defendant's sentence and such reliance violates 

the defendant's due process rights. Ritter v. State, 8 8 5 So. 2d 413, 414 (Fla. 1st DCA 

2004). 

Because we agree with Appellant that the court should not have considered 

his lack of remorse when sentencing him, we reverse Appellant's sentence and 

remand for resentencing on both counts before a different judge. See Dumas, 134 

So. 3d at 1049; Ritter, 885 So. 2d at 415. 

MAKAR and WINSOR, JJ., CONCUR. 
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IN TI-TE CCRCUIT COURT, fl'OURTH 
JUOlClAL CIRCUCT, rN AND FOR 
UUV AL COUKTY, FLORIDA 

CASE NO.: 2011-CF-001893 

DIVISION: CR-B 

STATE OF FLORIDA 

vs. 

ADAM LLOYD SHEPARD 

DEFENDANT'S THIRD MOT[ON TO SUPPRESS SEIZURE OF VEHICLE 
(Kansas) 

Com~s now the Defendant, Adam Lloyd Shepard, by and through undel'signed co\.msel and 

moves this Court, pursuant to Fla.R.Crim.P. J. l 90, to enter its Order suppressingany,md all tangible 

and intangible evidence and the fruits thet'eof which were illegally seized or othen,vise obtained as 

fruits of the warrantless search and seizure of Defendant's vehicle, on or about January 29, 2011. As 

grounds in support thereot: the Defendant state : 

I, The Defendant is charged in this cause with second degree murder and leaving the 

scene of a crash involving death. 

2. On January 29, 201 1, law enforcement orftc rs selzed the Defendant's venicle, and 

at the time did not have a warrant to do so. Furthe:m10re, no exception to the warrant requirement 

existed which woukljustify the eizure of the vehicle without first obtaining a warrant. 

3. Th~ search and seizure complained of was made without a search waliant and was 

therefore, per se, unreasonable, with the State bearing che burden to establish its lawfulness. 

PAGE#96 
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4. The Defendant is a person aggri v d by the unlawful earch and seizure and thus has 

standing to chal lenge the seizu e of evidence fo lowing the illegal seiz.ure. 

5. he burde i upon. the Defendant to prove that the search wa. invalid; that burden 

can initiall be met by a moti n ass rting the absence of a warranl and lhe Co rt judicially noticing 

that its own file in the cause contain no. uch warrant. When the Def ndanl's initial burd n is met, 

it thens ifts to and remains on the tat~ o sustain the validity of these rch by clear and convincing 

evid Ice. tctte v. , etzler, 667 So.2d 343, 345 ( la I I DCA 1995)· Coolidge v. New Hampshil'e, 403 

.S.443 455 (1971); ee also, e.g. Palm r v. tale 753 So.2d 679,680 I . 2d D A 2000); State 

v. Dodd, 96 So.2d 1205, 207 (Fla. 3d DCJ\ I 98 l ); tale v. Ilinton, 305 So.2d 804, 807 (Fla. 4th 

DCA 1975)· Staie v. Lyons, 293 o.2d 391 (Fl . 2d UCA 1974); Bi king v . .S1ate, 293 So.2d 385 

(f la. 2d A 1974); Ur~ o v. talc, 134 o.2d 810 (Fla. 2d DCA 1961 ). ce also. Unired States v. 

Harri , 4 79 F.2d 508 509 Sh Cir. 1973 ). 

WHEREFORE t e Defendant moves for th foll wing relief: 

(a) An evidet tiary hearing where the tare i. required LO e tablish the legality of 

the . earc a11d seizure; and 

(b) An order uppressing and excluding as evi ence in any legal proceeding the 

tangib le and intangible i em o tain d direct! or indirectly as fruits of sai seizure, 

2 
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IN THE CIRCUIT COURT, OF THE 
FOURTH JUDICIAL CIRCUIT, IN AND 
FOR DUVAL COUNTY, FLORIDA 

CASE NO.: 16-2011-CF-001893-AXXX 
DIVISION: CR- B 

STATE OF FLORIDA, 

FILED 
MAR 0 6 2O1~ 

v. 

ADAM SHEPARD ___________ ./ 

ORDER DENYING DEFENDANT'S THIRD MOTION TO SUPPRESS 

THIS CAUSE came on to be heard at the January 24, 2014 hearing on the 

Defendant's Third Motion to Suppress Seizure of Vehicle (Kansas), as served on June 29, 

2012, and this Court, having taken judicial notice of the court file per Section 90.202(6), 

Florida Evidence Code, and having received evidence and taken testimony and heard 

argument of counsel and being otherwise fully advised of the premises therein, makes the 

following findings of fact and conclusions of law: 

1. The Defendant's Third Motion to Suppress seeks to suppress " ... any and all 

tangible and intangible evidence and the fruits thereof which were illegally 

seized or otherwise obtained as fruits of the warrantless search and seizure 

of Defendant's vehicle, on or about January 29, 2011 ". In support thereof, 

the Defendant alleges that " ... law enforcement officers seized the 

Defendant's vehicle, and at the time did not have a warrant to do so" and that 

" .. . no exception to the warrant requirement existed ... ". As such, the 

Defendant further alleges that "the search and seizure ... was therefore, per 

se, unreasonable ... " and that the Defendant " .. . has standing to challenge the 

seizure of evidence following the illegal seizure". The State must therefore 

" .. . sustain the validity of the search by clear and convincing evidence". State 

( 1) 
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v. Setzler, 667 So2d 343, 345 (Fla. 1st DCA 1995) and Coolidge v. New 

Hampshire, 403 US 443, 445 (1971). Thus, the Defendant seeks to 

suppress and exclude " ... as evidence in any legal proceeding the tangible 

and intangible items obtained directly or indirectly as fruits of said seizure". 

The seizure at issue is the one wherein law enforcement officers removed 

the Defendant's vehicle from a building located on property owned by the 

Defendant's grandfather. There is no allegation that any evidence seized 

from the vehicle itself was illegally obtained . 

2. The Defendant's assertion that he has standing to challenge the seizure is 

contingent on the Defendant having a possessory interest in the vehicle. In 

US v. Delgado, 903 F. 2d 1495 (11 th Cir. 1990), the Court held that a 

defendant " ... has standing to challenge {a} search even though he does not 

have an expectation of privacy in the premises searched". Delgado 

referencing US v. Alewelt. 532 F. 2d 1165, 1167 ~ Cir.) also referencing 

Martinez v. Nygaard, 831 F. 2d 822 (9th Cir. 1987). In Martinez, the Court 

found no standing where an individual has "no possessory interest in the 

place searched or things seized". (Emphasis added). Thus, according to 

Delgado referencing Martinez, standing rests on a "possessory interest" in 

the place searched or the things seized. If there is no possessory interest 

in either, there is no standing. Therefore, the State's challenge to the 

Defendant's standing in the case at issue is also linked to its argument 

regarding abandonment. According to State v. Williams, 119 So3d 544 

(Fla. 1st DCA 2013), the test to determine whether property is abandoned is 

" ... whether a defendant voluntarily discarded, left behind, or otherwise 

relinquished his interest in the property in question so that he could no longer 

retain a reasonable expectation of privacy with regard to it at the time of the 

search" (emphasis added). Williams citing State v. Lampley. 817 So2d 

989, 991 (Fla. 4th DCA 2002). To determine whether a defendant has " ... left 

behind, or otherwise relinquished his interest" in the property is a question 

(2) 
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of individual intent " .. . to be inferred from the words and actions of the parties 

and other circumstances surrounding the purported abandonment". 

Williams citing Kelly v. State, 536 So2d 1113, 1114 (Fla. 1st DCA 1998). 

3. In this case at issue, record testimony established that the Defendant was 

contacted via his cell phone by a homicide detective investigating the death 

of the decedent, wherein the Defendant's presence was requested at the 

police station for the purpose of furthering the investigation. Rather than 

report for questioning as the Defendant initially indicated he would do, he 

distanced himself from the State of Florida as quickly as possible and 

headed to Kansas where he also promptly distanced himself from the 

alleged murder weapon, his vehicle . According to hearing testimony offered 

by the Defendant's mother, she unexpectedly received a call alerting her that 

the Defendant was en route to Kansas and that after he arrived at her home, 

she had a brief conversation with him wherein his vehicle was placed in her 

garage and they immediately left her residence in her vehicle. After driving 

for approximately twenty minutes, they stopped at a hotel where the 

Defendant rested while she retrieved a large sum of cash and gave it to him. 

He promptly left her at the hotel and apparently left the state of Kansas, 

being arrested in another state several weeks later with his whereabouts 

unknown by his mother during the intervening period. According to the 

Defendant's mother's testimony, after the Defendant left Kansas and without 

his knowledge, she then moved his vehicle to the Defendant's grandfather's 

property in an effort to preserve evidence, an assertion that would be made 

plausible if she actually assisted in the apprehension of the Defendant rather 

than apparently facilitating his flight. While the Defendant's mother 

expressed her belief that the Defendant intended to return for his vehicle, 

she could offer no basis for that assertion. He left no instructions for its care. 

Consistent with Williams, the Defendant "left behind" the alleged murder 

weapon, his vehicle, without indicating where he was going, how long he 

would be gone, or if he would ever return to reclaim the vehicle. 

(3) 
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Furthermore, without specific instructions from the Defendant, his mother felt 

free to move the alleged murder weapon to a different location for her own 

purposes, further indicating an abandonment of any possessory interest, per 

Kellv. Thus, this Court finds that the Defendant "left behind" the alleged 

murder weapon , the vehicle at issue, in an effort to distance himself from it 

as he fled to another state and concludes that such an act constitutes 

abandonment for search and seizure purposes. Because the Defendant 

abandoned the property at issue, he also gave up any possessory interest 

therein and thus lacks standing to challenge the search and seizure under 

Delgado and Martinez. 

4. Even if the Defendant did not abandon the vehicle and retained standing to 

challenge the search and seizure, this Court finds that legal authority to 

search the property for the vehicle was given by the Defendant's grandfather. 

While there is a preference for a search and seizure to occur pursuant to a 

warrant, law enforcement officers may validly seek and obtain a consent to 

search and seize. Cox v. State. 975 So2d 1163 (Fla. 1st DCA 2008). While 

a search conducted pursuant to freely and voluntarily given consent is lawful, 

it may be involuntary if the will of the individual who consents or " ... capacity 

for self- determination [is] critically impaired". Cox quoting Schneckloth v. 

Bustamante. 412 US 218, 225 (93 S. Ct. 2041(1973)). Whether the 

consent is voluntary is determined under " .. . the totality of the circumstances 

and established by a preponderance of the evidence". Cox citing 

Jorgenson v. State, 714 So2d 423 (Fla. 1998); Oliver v. State. 642 So2d 

840 (Fla. 4th DCA 1994). 

5. In this case at issue, members of the U. S. Marshall 's service appeared at 

the Defendant's grandfather's residence for the purpose of conducting a 

search of the residence in an effort to determine if the Defendant was 

present therein . Although the Defendant's grandfather testified that 

approximately eight officer's were present on his porch and were dressed for 

(4) 
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"war", he was not intimidated, in spite of any assertion to the contrary. 

Rather than allow the officers to enter his residence, he denied them access 

without a warrant. Ultimately, the officers were permitted access after the 

Defendant's mother, also present in the residence, contacted legal counsel. 

The next day, the Defendant's grandfather met with a member of the U. S. 

Marshall's service along with an Assistant U. S. Attorney in the conference 

room of the grandfather's attorney wherein an immunity agreement was 

signed. Immediately prior to the signing of the agreement, the attorney for 

the Defendant's grandfather informed a member of the U. S. Marshall's 

service that the vehicle was located on the property of the grandfather and 

that the U. S. Marshall's service could take custody thereof. Any subsequent 

statement by the Deputy U. S. Marshall to the Defendant's grandfather that 

he would take custody of the vehicle was made in light of the representations 

of the grandfather's attorney that the vehicle would be identified and 

relinquished and went unchallenged even though the statement was made 

in the presence of counsel. According to testimony from the Deputy U. S. 

Marshall, they appeared on the property of the grandfather later that day at 

which time the Defendant's grandfather unlocked the gate and unlocked the 

door to the "Morton Building" and showed them the vehicle to be seized. 

While the Defendant's grandfather asserts that he was intimidated by the 

presence of the officers into disclosing the location of the vehicle and 

providing access thereto, this Court finds such an assertion to be 

implausible. The Defendant's grandfather previously denied access to the 

home without a warrant, only allowed access to the home after his daughter 

obtained legal advise, was present in a meeting with far fewer officers in the 

conference room of his attorney the next day at which time consent to search 

his property and seize the vehicle was given through his attorney. Thus, this 

Court finds that consent to search was given by the property owner, the 

Defendant's grandfather, through his counsel and concludes that the State, 

by a preponderance of evidence, has established that consent was freely 

and voluntarily given, per Cox and Jorgenson. It is, therefore, 

( 5) 
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) 

STATE OF FLORIDA 

vs. 

ADAM SHEPARD 

IN THE CIRCUIT COURT OF THE FOURTH 
JUDICIAL CIRCUIT, IN AND FOR DUVAL 
COUNTY, FLORIDA 

CASE NO.: 2011Cf01893AXXXMA 

DIVISION: CR-B 

Instructions read to jury by the Honorable Scott Mitchell, Circuit Judge. 

DATED at Jacksonville, Florida on __ ,_k,...,...._. .... '/! .......... ,_/_0 _____ , 2015. V ~ 

CIRCUIT JUDGE 

FILED 
JUN 1 0 2015 
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Members of the Jury, I thank you for your attention during this trial. 

Please pay attention to the instructions I am about to give you. 
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STATEMENT OF CHARGE 

ADAM SHEPARD, the defendant in this case, has been accused of the crimes of First 

Degree Murder and Leaving the Scene of a Crash Involving Death. 
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INTRODUCTION TO HOMICIDE 

In this case ADAM SHEPARD is accused of Murder in the First Degree. 

Murder in the First Degree includes the lesser crimes of Murder in the Second Degree, 

and Manslaughter, all of which are unlawful. 

A killing that is excusable or was committed by the use of justifiable deadly force is lawful. 

If you find Spencer Schott was killed by ADAM SHEPARD, you will then consider the 

circumstances surrounding the killing in deciding if the killing was Murder in the First Degree or 

was Murder in the Second Degree, or Manslaughter, or whether the killing was excusable or 

resulted from justifiable use of deadly force. 

JUSTIFIABLE HOMICIDE 

The killing of a human being is justifiable homicide and lawful if necessarily done while 

resisting an attempt to murder or commit a felony upon the defendant, or to commit a felony in 

any dwelling house in which the defendant was at the time of the kill ing. 

EXCUSABLE HOMICIDE 

The killing of a human being is excusable, and therefore lawful, under any one of the 

following three circumstances: 

1. When the killing is committed by accident and misfortune in doing any lawful act 

by lawful means with usual ordinary caution and without any unlawful intent, or 

2. When the killing occurs by accident and misfortune in the heat of passion, upon 

any sudden and sufficient provocation, or 
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3. When the killing is committed by accident and misfortune resulting from a sudden 

combat, if a dangerous weapon is not used and the killing is not done in a cruel or 

unusual manner. 

"Dangerous weapon" is any weapon that, taking into account the manner in which it is 

used, is likely to produce death or great bodily harm. 

I now instruct you on the circumstances that must be proved before ADAM SHEPARD 

may be found guilty of Murder in the First Degree or any lesser included crime. 
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MURDER-FIRST DEGREE 

To prove the crime of First Degree Premeditated Murder, the State must prove the 

following three elements beyond a reasonable doubt: 

1. Spencer Schott is dead. 

2. The death was caused by the criminal act of ADAM SHEPARD. 

3. There was a premeditated killing of Spencer Schott. 

An "act" includes a series of related actions arising from and performed pursuant to a 

single design or purpose. 

"Killing with premeditation" is killing after consciously deciding to do so. The decision 

must be present in the mind at the time of the killing. The law does not fix the exact period of 

time that must pass between the formation of the premeditated intent to kill and the killing. The 

period of time must be long enough to allow reflection by the defendant. The premeditated 

intent to kill must be formed before the killing. 

The question of premeditation is a question of fact to be determined by you from the 

evidence. It will be sufficient proof of premeditation if the circumstances of the killing and the 

conduct of the accused convince you beyond a reasonable doubt of the existence of 

premeditation at the time of the killing. 

If you find that ADAM SHEPARD committed First Degree Premeditated Murder and you 

also find beyond a reasonable doubt that during the commission of the crime he personally 

used, threatened to use, or attempted to use a weapon, you should find him guilty of First 

Degree Premeditated Murder with a weapon. 

A "weapon" is legally defined to mean any object that could be used to cause death or 

inflict serious bodily harm. 
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If you find that ADAM SHEPARD committed First Degree Premeditated Murder, but you 

are not convinced beyond a reasonable doubt that he personally used, threatened to use, or 

attempted to use a weapon, then you should find him guilty only of First Degree Premeditated 

Murder. 
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WHEN THERE ARE LESSER INCLUDED CRIMES OR ATTEMPTS 

In considering the evidence, you should consider the possibility that although the 

evidence may not convince you that the defendant committed the main crime of which he is 

accused, there may be evidence that he committed other acts that would constitute a lesser 

included crime. Therefore, if you decide that the main accusation has not been proven beyond 

a reasonable doubt, you will next need to decide if the defendant is guilty of any lesser included 

crime. The lesser crimes indicated in the definition of First Degree Murder are: 

Second Degree Murder 

Manslaughter 
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MURDER-SECOND DEGREE 

To prove the crime of Second Degree Murder, the State must prove the following three 

elements beyond a reasonable doubt: 

1. Spencer Schott is dead. 

2. The death was caused by the criminal act of ADAM SHEPARD. 

3. There was an unlawful killing of Spencer Schott by an act imminently dangerous to 

another and demonstrating a depraved mind without regard for human life. 

An "act" includes a series of related actions arising from and performed pursuant to a 

single design or purpose. 

An act is "imminently dangerous to another and demonstrating a depraved mind" if it is an 

act or series of acts that: 

1. a person of ordinary judgment would know is reasonably certain to kill or do 

serious bodily injury to another, and 

2. is done from ill will, hatred, spite, or an evil intent, and 

3. is of such a nature that the act itself indicates an indifference to human life. 

In order to convict of Second Degree Murder, it is not necessary for the State to prove the 

defendant had an intent to cause death. 

If you find that ADAM SHEPARD committed Second Degree Murder and you also find 

beyond a reasonable doubt that during the commission of the crime he personally used, 

threatened to use, or attempted to use a weapon, you should find him guilty of Second Degree 

Murder with a weapon. 
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A "weapon" is legally defined to mean any object that could be used to cause death or 

inflict serious bodily harm. 

If you find that ADAM SHEPARD committed Second Degree Murder, but you are not 

convinced beyond a reasonable doubt that he personally used, threatened to use, or attempted 

to use a weapon, then you should find him guilty only of Second Degree Murder. 
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MANSLAUGHTER 

To prove the crime of Manslaughter, the State must prove the following two elements 

beyond a reasonable doubt: 

1. Spencer Schott is dead. 

2. ADAM SHEPARD intentionally committed an act or acts that caused the 

death of Spencer Schott or the death of Spencer Schott was caused by the 

culpable negligence of ADAM SHEPARD 

The defendant cannot be guilty of manslaughter by committing a merely negligent act or 

if the killing was either justifiable or excusable homicide: 

Each of us has a duty to act reasonably toward others. If there is a violation of that duty, 

without any conscious intention to harm, that violation is negligence. 

The killing of a human being is justifiable homicide and lawful if necessarily done while 

resisting an attempt to murder or commit a felony upon the defendant, or to commit a felony in 

any dwelling house in which the defendant was at the time of the killing. 

The killing of a human being is excusable, and therefore lawful, under any one of the 

following three circumstances: 

1. When the killing is committed by accident and misfortune in doing any 

lawful act by lawful means with usual ordinary caution and without any 

unlawful intent, or 

2. When the killing occurs by accident and misfortune in the heat of passion, 

upon any sudden and sufficient provocation, or 
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3. When the killing is committed by accident and misfortune resulting from a 

sudden combat, if a dangerous weapon is not used and the killing is not 

done in a cruel or unusual manner. 

In order to convict of manslaughter by act, it is not necessary for the State to prove that 

the defendant had an intent to cause death, only an intent to commit an act that was not merely 

negligent, justified or excusable and which caused death. 

I will now define "culpable negligence" for you. Each of us has a duty to act reasonably 

toward others. If there is a violation of that duty, without any conscious intention to harm, that 

violation is negligence. But culpable negligence is more than a failure to use ordinary care 

toward others. In order for negligence to be culpable, it must be gross and flagrant. Culpable 

negligence is a course of conduct showing reckless disregard of human life, or of the safety of 

persons exposed to its dangerous effects, or such an entire want of care as to raise a 

presumption of a conscious indifference to consequences, or which shows wantonness or 

recklessness, or a grossly careless disregard for the safety and welfare of the public, or such an 

indifference to the rights of others as is equivalent to an intentional violation of such rights. 

The negligent act or omission must have been committed with an utter disregard for the 

safety of others. Culpable negligence is consciously doing an act or following a course of 

conduct that the defendant must have known, or reasonably should have known, was likely to 

cause death or great bodily injury. 

If you find that ADAM SHEPARD committed Manslaughter and you also find beyond a 

reasonable doubt that during the commission of the crime he personally used, threatened to 

use, or attempted to use a weapon, you should find him guilty of Manslaughter with a weapon. 

A "weapon" is legally defined to mean any object that could be used to cause death or 

inflict serious bodily harm. 

If you find that ADAM SHEPARD committed Manslaughter, but you are not convinced 

beyond a reasonable doubt that he personally used, threatened to use, or attempted to use a 

weapon, then you should find him guilty only of Manslaughter. 
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JUSTIFIABLE USE OF DEADLY FORCE 

An issue in this case is whether the defendant acted in self-defense. It is a defense to 

the offense of murder in the first degree or any lesser included offense of murder in the first 

degree upon which I instructed you if the death of or injury to Spencer Schott resulted from the 

justifiable use of deadly force. 

"Deadly force" means force likely to cause death or great bodily harm. 

The use of deadly force is justifiable if the defendant reasonably believes that the force is 

necessary to prevent imminent death or great bodily harm to himself while resisting: 

1. another's attempt to murder him, or 

2. any attempt to commit an Aggravated Assault upon him, or 

3. any attempt to commit Aggravated Assault upon or in any dwelling, residence, or 

vehicle occupied by him. 

A person is justified in using deadly force if he reasonably believes that such force is 

necessary to prevent: 

1. imminent death or great bodily harm to himself or another, or 

2. the imminent commission of Aggravated Assault against himself or another. 

An assault is an intentional, unlawful threat by word or act to do violence to the person of 

another, coupled with an apparent ability to do so, and doing some act which creates a well

founded fear in such other person that such violence is imminent. An aggravated assault is an 

assault with a deadly weapon without intent to kill, or with an intent to commit a felony. 
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In deciding whether defendant was justified in the use of deadly force, you must judge 

him by the circumstances by which he was surrounded at the time the force was used. The 

danger facing the defendant need not have been actual; however, to justify the use of deadly 

force, the appearance of danger must have been so real that a reasonably cautious and prudent 

person under the same circumstances would have believed that the danger could be avoided 

only through the use of that force. Based upon appearances, the defendant must have actually 

believed that the danger was real. 

If the Defendant was attacked in any place where he had a right to be, he had no duty to 

retreat and had the right to stand his ground and meet force with force, including deadly force, if 

he reasonably believed that it was necessary to do so to prevent death or great bodily harm to 

himself or to prevent the commission of a forcible felony. 

In considering the issue of self-defense, you may take into account the relative physical 

abilities and capacities of the defendant and Spencer Schott. 

If in your consideration of the issue of self-defense you have a reasonable doubt on the 

question of whether the defendant was justified in the use of deadly force, you should find the 

defendant not guilty. 

However, if from the evidence you are convinced that the defendant was not justified in 

the use of deadly force, you should find him guilty if all the elements of the charge have been 

proved. 
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LEAVING THE SCENE OF A CRASH INVOLVING DEATH 

To prove the crime of Leaving the Scene of a Crash involving Death, the State must 
prove the following four elements beyond a reasonable doubt: 

1. ADAM SHEPARD was the driver of a vehicle involved in a crash or accident 

occurring on public or private property resulting in injury to or death of any person. 

2. ADAM SHEPARD knew that he was involved in a crash or accident. 

3. ADAM SHEPARD knew, or should have known from all the circumstances, 

including the nature of the crash or accident, of the injury or death of the person. 

4. a. ADAM SHEPARD willfully failed to stop at the scene of the crash or accident as 

close to the crash as possible and remain there until he had given "identifying 
information" to the injured person and to any police officer investigating the 
crash. 

or 

b. ADAM SHEPARD willfully failed to render "reasonable assistance" to the injured 
person if such treatment appeared to be necessary or was requested by the 

injured person. 

If the State proves that the defendant willfully failed to give any part of the "identifying 

information" or willfully failed to give reasonable assistance, the State satisfies this element of 

the offense. 

A "vehicle" is every device, in, upon, or by which any person or property is, or may be 

transported, or drawn upon a highway, except devices used exclusively upon stationary rails or 

tracks. 

"Identifying information" means the name, address, vehicle registration number, and, if 
available and requested, the exhibition of the defendant's license or permit to drive. 

"Reasonable assistance" includes carrying or making arrangements to carry the injured 
person to a physician or hospital for medical treatment. 

"Willfully" means knowingly, intentionally, and purposely. 
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DATE OF CRIME 

The State must prove that the crime was committed on or between January 22, 2011 and 

January 23, 2011. 
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VENUE 

It must be proved, only to a reasonable certainty, that the alleged crime was committed in 

Duval County. 

PAGE#2568 

Appendix 039



PLEA OF NOT GUil TY: REASONABLE DOUBT; AND BURDEN OF PROOF 

The defendant has entered a plea of not guilty. This means you must presume or believe 

the defendant is innocent. The presumption stays with the defendant as to each material 

allegation in the Indictment through each stage of the trial unless it has been overcome by the 

evidence to the exclusion of and beyond a reasonable doubt. 

To overcome the defendant's presumption of innocence the State has the burden of 

proving the crime with which the defendant is charged was committed and the defendant is the 

person who committed the crime. 

The defendant is not required to present evidence or prove anything. 

Whenever the words "reasonable doubt" are used you must consider the following: 

A reasonable doubt is not a mere possible doubt, a speculative, imaginary or forced 

doubt. Such a doubt must not influence you to return a verdict of not guilty if you have an 

abiding conviction of guilt. On the other hand, if, after carefully considering, comparing and 

weighing all the evidence, there is not an abiding conviction of guilt, or, if, having a conviction, it 

is one which is not stable but one which wavers and vacillates, then the charge is not proved 

beyond every reasonable doubt and you must find the defendant not guilty because the doubt is 

reasonable. 

It is to the evidence introduced in this trial, and to it alone, that you are to look for that 

proof. 

A reasonable doubt as to the guilt of the defendant may arise from the evidence, conflict 

in the evidence or the lack of evidence. 

If you have a reasonable doubt, you should find the defendant not guilty. If you have no 

reasonable doubt, you should find the defendant guilty. 
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WEIGHING THE EVIDENCE 

It is up to you to decide what evidence is reliable. You should use your common sense in 

deciding which is the best evidence, and which evidence should not be relied upon in 

considering your verdict. You may find some of the evidence not reliable, or less reliable than 

other evidence. 

You should consider how the witnesses acted, as well as what they said. Some things 

you should consider are: 

1. Did the witness seem to have an opportunity to see and know the things about which 

the witness testified? 

2. Did the witness seem to have an accurate memory? 

3. Was the witness honest and straightforward in answering the attorneys' questions? 

4. Did the witness have some interest in how the case should be decided? 

5. Does the witness' testimony agree with the other testimony and other evidence in the 

case? 

6. Has the witness been offered or received any money, preferred treatment, or other 

benefit in order to get the witness to testify? 

7. Did the witness at some other time make a statement that is inconsistent with the 

testimony he gave in court? 

Whether the State has met its burden of proof does not depend upon the number of 

witnesses it has called or upon the number of exhibits it has offered, but instead upon the nature 

and quality of the evidence presented. 

The fact that a witness is employed in law enforcement does not mean that his or her 

testimony deserves more or less consideration than that of any other witness. 
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Expert witnesses are like other witnesses, with one exception-the law permits an expert 

witness to give his or her opinion. However, an expert's opinion is reliable only when given on a 

subject about which you believe him to be an expert. Like other witnesses, you may believe or 

disbelieve all or any part of an expert's testimony. 

It is entirely proper for a lawyer to talk to a witness about what testimony the witness 

would give if called to the courtroom. The witness should not be discredited by talking to a 

lawyer about his or her testimony. 

You may rely upon your own conclusion about the credibility of any witness. A juror may 

believe or disbelieve all or any part of the evidence or the testimony of any witness. 
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DEFENDANT NOT TESTIFYING 

The Constitution requires the State to prove its accusations against the defendant. It is 

not necessary for the defendant to disprove anything. Nor is the defendant required to prove his 

innocence. It is up to the State to prove the defendant's guilt by evidence. 

The defendant exercised a fundamental right by choosing not to be a witness in this 

case. You must not view this as an admission of guilt or be influenced in any way by his 

decision. No juror should ever be concerned that the defendant did or did not take the witness 

stand to give testimony in the case. 
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DEFENDANT'S STATEMENTS 

A statement claimed to have been made by the defendant outside of court has been 

placed before you. Such a statement should always be considered with caution and be weighed 

with great care to make certain it was freely and voluntarily made. 

Therefore, you must determine from the evidence that the defendant's alleged statement 

was knowingly, voluntarily and freely made. 

In making this determination, you should consider the total circumstances, including but 

not limited to: 

1. Whether, when the defendant made the statement, he had been threatened in 

order to get him to make it, and 

2. Whether anyone had promised him anything in order to get him to make it. 

If you conclude the defendant's out of court statement was not freely and voluntarily 

made, you should disregard it. 
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EYEWITNESS IDENTIFICATION 

You have heard testimony of eyewitness identification. In deciding how much weight to 

give to this testimony, you may consider the various factors mentioned in these instructions 

concerning credibility of witnesses. 

In addition to those factors, in evaluating eyewitness identification testimony, you may 

also consider: 

1. The capacity and opportunity of the eyewitness to observe the offender based upon 

the length of time for observation and the conditions at the time of observation, 

including lighting and distance. 

2. Whether the identification was the product of the eyewitness's own recollection or was 

the result of influence or suggestiveness. 

3. The circumstances under which the defendant was presented to the eyewitness for 

identification. 

4. Any inconsistent identifications made by the eyewitness. 

5. Any instance in which the eyewitness did not make an identification when given the 

opportunity to do so. 

6. The witness's familiarity with the subject identified. 

7. Lapses of time between the event and the identifications. 

8. Whether the eyewitness and the offender are of different races or ethnic groups, and 

whether this may have affected the accuracy of the identification. 

9. The totality of circumstances surrounding the eyewitness's identification. 
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RULES FOR DELIBERATION 

These are some general rules that apply to your discussion. You must follow these rules 

in order to return a lawful verdict: 

1. You must follow the law as it is set out in these instructions. If you fail to follow the 

law, your verdict will be a miscarriage of justice. There is no reason for failing to 

follow the law in this case. All of us are depending upon you to make a wise and 

legal decision in this matter. 

2. This case must be decided only upon the evidence that you have heard from the 

testimony of the witnesses and have seen in the form of the exhibits in evidence 

and these instructions. 

3. This case must not be decided for or against anyone because you feel sorry for 

anyone, or are angry at anyone. 

4. Remember, the lawyers are not on trial. Your feelings about them should not 

influence your decision in this case. 

5. Your duty is to determine if the defendant has been proven guilty or not, in accord 

with the law. It is the Judge's job to determine a proper sentence if the defendant 

is found guilty. 

6. Whatever verdict you render must be unanimous, that is, each juror must agree to 

the same verdict. 

7. Your verdict should not be influenced by feelings of prejudice, bias or sympathy. 

Your verdict must be based on the evidence, and on the law contained in these 

instructions. 
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CAUTIONARY INSTRUCTION 

Deciding a verdict is exclusively your job. I cannot participate in that decision in any way. 

Please disregard anything I may have said or done that made you think I preferred one verdict 

over another. 
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NOTES 

During this trial, I have permitted you to take notes. You will be allowed to take those 

notes into the jury room during deliberations. You are instructed that your notes are a tool to aid 

your individual memory. You should not compare your notes with those of other jurors in 

determining the content of any testimony or in evaluating the importance of any evidence. 

Notes are for the note taker's personal use in refreshing his or her recollection of the evidence. 

They are not evidence. Above all, your memory should be your greatest asset in your 

recollection of the evidence. 
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VERDICT 

You may find the defendant guilty as charged in the Indictment or guilty of such lesser

included crimes as the evidence may justify or not guilty. 

If you return a verdict of guilty, it should be for the highest offense which has been proven 

beyond a reasonable doubt. If you find that no offense has been proven beyond a reasonable 

doubt, then, of course, your verdict must be not guilty. 

Only one verdict may be returned as to each crime charged. This verdict must be 

unanimous; that is, all of you must agree to the same verdict. The verdict must be in writing and 

for your convenience the necessary verdict forms have been prepared for you. They are as 

follows: 
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SINGLE DEFENDANT, MULTIPLE COUNTS 

A separate crime is charged in each count of the indictment and while they have been 

tried together each crime and the evidence applicable to it must be considered separately and a 

separate verdict returned as to each. A finding of guilty or not guilty as to one crime must not 

affect your verdict as to the other crime charged. 
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SUBMITTING THE CASE TO THE JURY 

In just a few moments you will be taken to the jury room by the bailiff. The first 

thing you should do is choose a foreperson who will preside over your deliberations. The 

foreperson should see to it that your discussions are carried on in an organized way and that 

everyone has a fair chance to be heard. It is also the foreperson's job to sign and date the 

verdict form when all of you have agreed on a verdict and to bring the verdict form back to the 

courtroom when you return. 

During deliberations, jurors must communicate about the case only with one another and 

only when all jurors are present in the jury room. You are not to communicate with any person 

outside the jury about this case. Until you have reached a verdict, you must not talk about this 

case in person or through the telephone, writing, or electronic communication, such as a blog, 

twitter, e-mail, text message, or any other means. 

Many of you may have cell phones, tablets, laptops, or other electronic devices here in 

the courtroom. The rules do not allow you to bring your phones or any of those types of 

electronic devices into the jury room. Kindly leave those devices on your seats where they will 

be guarded by the bailiff while you deliberate. 

Do not contact anyone to assist you during deliberations. These communications rules 

apply until I discharge you at the end of the case. If you become aware of any violation of these 

instructions or any other instruction I have given in this case, you must tell me by giving a note 

to the bailiff. 

If you need to communicate with me, send a note through the bailiff, signed by the 

foreperson. If you have questions, I will talk with the attorneys before I answer, so it may take 

some time. You may continue your deliberations while you wait for my answer. I will answer any 

questions, if I can, in writing or orally here in open court. 
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During the trial, items were received into evidence as exhibits. You may examine 

whatever exhibits you think will help you in your deliberations. These exhibits will be sent into 

the jury room with you when you begin to deliberate. 

In closing, let me remind you that it is important that you follow the law spelled out in 

these instructions in deciding your verdict. There are no other laws that apply to this case. 

Even if you do not like the laws that must be applied, you must use them. For two centuries we 

have lived by the Constitution and the law. No juror has the right to violate rules we all share. 
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IN THE CIRCUIT COURT OF THE FOURTH 
JUDICIAL CIRCUIT, IN AND FOR DUVAL 
COUNTY, FLORIDA 

CASE NO.: 2011Cf01893AXXXMA 

DIVISION: CR-8 

STATE OF FLORIDA 

vs. 

ADAM SHEPARD 

VERDICT I 

We, the jury, find the Defendant guilty of First Degree Murder, as charged in the 
indictment. 

If you find the Defendant guilty of this offense, you must choose one of the following 
findings: 

We find the Defendant used, threatened to use, or attempted to use a 
weapon during the commission of the offense. 

We find the Defendant did not use, threaten to use, or attempt to use a 
weapon during the commission of the offense. 

We, the jury, find the Defendant guilty of Second Degree Murder, a lesser-included 
offense. 

If you find the defendant guilty of this lesser-included offense, you must choose one 
of the following findings: 

We find the Defendant used, threatened to use, or attempted to use a 
weapon during the commission of the offense. 

We find the Defendant did not use, threaten to use, or attempt to use a 
weapon during the commission of the offense. 

FILED 
JUN 1 0 2015 
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.. 

We, the jury, find the Defendant guilty of Manslaughter, a lesser included offense. 

If you find the defendant guilty of this lesser-included offense, you must choose one 
of the following findings: 

We find the Defendant used, threatened to use, or attempted to use a 
weapon during the commission of the offense. 

We find the Defendant did not use, threaten to use, or attempt to use a 
weapon during the commission of the offense. 

We, the jury, find the Defendant, not guilty. 

SO SAY WE ALL. 

DONE at Jacksonville, Duval County, Florida. 
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IN THE CIRCUIT COURT OF THE FOURTH 
JUDICIAL CIRCUIT, IN AND FOR DUVAL 
COUNTY, FLORIDA 

CASE NO.: 2011Cf01893AXXXMA 

DIVISION: CR-B 

STATE OF FLORIDA 

vs. 

ADAM SHEPARD 

VERDICT II 

We, the jury, find the Defendant guilty of Leaving the Scene of a Crash Involving 
Death, as charged in the indictment. 

We, the jury, find the Defendant, not guilty. 

SO SAY WE ALL. 

DONE at Jacksonville, Duval County, Florida. 

DATE Jr 
FILED 

JUN 1 0 2015 
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Filing# 33627248 E-Filed 10/23/2015 03:38:21 PM 

1 

2 

3 

4 

5 

6 STATE OF FLORIDA 

7 -vs-

8 ADAM LLOYD SHEPARD, 

IN THE CIRCUIT COURT OF THE 
FOURTH JUDICIAL CIRCUIT, IN 
AND FOR DUVAL COUNTY, FLORIDA 

CASE NO.: 2011-CF-1893 

DIVISION: CR-B 

9 Defendant. 

10 

11 STATE OF FLORI DA 

12 COUNTY OF DUVAL 

13 

14 VOLUME I OF TESTIMONY AND PROCEEDINGS taken 

15 before the Honorab l e KEV I N A, BLAZS, Judge of the 

16 Circu i t Court, Div i sion CR-B, in the Duval County 

17 Courthouse, Jacksonville, Florida, on Friday, January 

18 24, 2014, at 9:04 a.m., and as reported by Colleen S. 

19 David, Florida Professional Reporter, and a Notary 

20 Public in and for the State of Florida at Large and 

21 Co u rt Reporter. 

22 

23 

24 

25 

OFFICIAL REPORTERS, INC. 
421 WEST CHURCH STREET, SUITE 4 30 

JACKSONVILLE, FL 32202 
(904) 3 58-2090 

FILED: DUVAL COUNTY, RONNIE FUSSELL, CLERK, 10/23/2015 03:53:09 PM 
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1 APPEARANCES: 
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3 
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6 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

JESSICA L. KLINGENSMITH, Esquire, 
Assistant State Attorney, appearing on 
behalf of the State of Florida. 

MATTHEW KACHERGUS, Esquire, 
appearing on behalf of the Defendant. 
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1 I N D E X 

2 WI TNESS: 

3 JERRY VI ERA 

4 

5 

DIRECT EXAMINATION BY MS. KLINGENSMITH 
CROSS-EXAMINATION BY MR. KACHERGUS 
REDIRECT EXAMINATION BY MS. KLINGENSMITH 

JANET SHEPARD 
6 DIRECT EXAMINATION BY MS. KLINGENSMITH 

7 MARK EVANS 
DIRECT EXAMINATION BY MS. KLINGENSMITH 

8 CROSS-EXAMINATION BY MR. KACHERGUS 

9 PAUL WATK I NS 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

DIRECT EXAMINATION BY MS. KLINGENSMITH 
CROSS-EXAMINATION BY MR. KACHERGUS 
REDIRECT EXAMINATION BY MS. KLINGENSMITH 

RICHARD SHOEMAKER 
DIRECT EXAMINATION BY MS. KLINGENSMITH 
CROSS-EXAMINATION BY MR. KACHERGUS 
REDIRECT EXAMINATION BY MS. KLINGENSMITH 
RECROSS-EXAMINATION BY MR. KACHERGUS 

HEIDI WEINFURT 
DIRECT EXAMINATION BY MS. KLINGENSMITH 
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1 E X H I B I T S 

2 EXH I B I T 

3 State's Exh i bits No. 1 through 11 

4 State's Exh i bit No. 12 
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5 

P R O C E E D I N G S 

January 24, 2014 9:04 a.m. 

THE COURT: Mr. Shepard, step forward and take 

your seat right there at counsel table. We're here 

th i s morning in the matter of State versus Adam 

Shepard. Mr. Shepard is present in the courtroom 

along with Mr. Kachergus. 

representing the State. 

Ms. Klingensmith is here 

Looking through my notes, I previously 

granted the State's motions to strike the 

defendant's moti o n to dismiss. I've also entered 

an order on motions dated December 28, 2012. The 

on l y thing I show unresolved is defendant's first, 

second, and third motion to suppress. 

correct, Ms. Klingensmith? 

Is that 

MS. KLINGENSMITH: Yes, sir. 

THE COURT: Mr. Kachergus? 

MR. KACHERGUS: That's my understanding as 

we l l. 

THE COURT: All right. Do you intend to call 

l ive witnesses, or do you hav e transcripts from the 

numerous depositions that have been taken that you 

wi l l want me to review, Ms. Klingensmith? 

MS. KLINGENSMITH: Your Honor, we do intend to 

ca l l live witnesses for the majority of the 
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motions. There is perpetuated testimony of 

Mr. Billy Lyden in this case that was taken 

approximately a year ago based on health issues. 

did consult with Mr. Kachergus about whether there 

would be an ob j ection, since a year has passed, 

i t's using that perpetuated testimony, and if he 

wanted me to reach out to Kans a s to see if they 

would authorize Mr. Ly den to travel here. We did 

speak with Janet Shepard, who is Mr. Lyden's 

daughter, and she indicated that his health was 

st i ll the same, and based on that I believe 

Mr. Kachergus does not have a n objection to the 

perpetuated testimon y . 

THE COURT: Is that correct, Mr. Kachergus? 

MR. KACHERGUS: That is correct. 

THE COURT: All right. Then I'll look to the 

6 

I 

State, do you intend -- well, Mr. Kachergus, do you 

i ntend to have me take up the motions in sequence, 

or is the evidence such tha t it is so intertwined I 

might as well hear all of the evidence and then let 

you argue each successive motion? 

MR. KACHERGUS: Your Honor, it's our position, 

and in talking with Ms. Klingensmith, I think we're 

i n agreement on this, that due to some of the 

witnesses being out of state and having travel 
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issues, that we would take the testimony en masse, 

if you will, and then argue the motions later. 

And to give the Court a preview, the out of 

state witnesses are going to relate to the third 

motion to suppress, the search of the vehicle, and 

we are contending it's a warrantless search burden 

on the State. So, the witnesses will probably 

evolve in reverse chronological order from the 

motions. 

THE COURT: Okay. You call them, 

Ms. Klingensmith, in whatever order you see fit. 

7 

Am I to understand that all of the evidence will be 

presented today? 

MS. KLINGENSMITH: That's the State's 

i ntention. 

THE COURT: All right. Mr. Kachergus? 

MR. KACHERGUS: I believe we have everybody 

present, and can have this matter heard. 

THE COURT: Great. Well, I've read each of 

the motions, I read them quite some time ago but 

I've refreshed my memory, I'm familiar with what's 

being asserted by defense counsel. 

that, 

Ms. Klingensmith, call your first witness. 

MS. KLINGENSMITH: 

two issues. One, 
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is on a video for the Court to observe. We also 

have a transcript of that, that has been provided 

to defense counsel. I don't know if the Court 

wants the transcript as well, in addition to the 

audio recording. 

THE COURT: If you have a copy for me, it 

would be helpful. 

MS. KLINGENSMITH: Yes, sir. And then the 

other issue, Your Honor, is one of the witnesses 

that will be testifying in the third motion to 

suppress is Agent Viera with the U.S. Marshal's 

Service. I did have to request special permission 

for him to be authorized to testify here today, he 

i s present with his counsel who will be seated at 

the table with me, she is a U.S. Attorney here 

l ocally, so I wanted to inform the Court who she 

would be, her name is Collette Cunningham. 

THE COURT: That's fine, I appreciate that. 

I 'm not quite sure why he would need counse l , but 

that's his choice. 

MS. KLINGENSMITH: My understanding is that 

i t's standard practice for them to have counsel 

present. 

THE COURT: It's not as if there's a civil 

l iability, and I wouldn't anticipate any criminal 
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l iability, so. 

go along. 

But regardless, I'll find out as I 

MR. KACHERGUS: I suspect it relates to their 

i nvestigative techniques and not compromising what 

these gentlemen do in tracking fugitives, is my 

suspicion. 

MS. KLINGENSMITH: Th a t's correct. 

THE COURT: Well, I'm not sure that she has 

standing to raise ob j ections while the proceeding 

9 

i s going f o rward. Of course the State can, if they 

have one to raise, and I'll be glad to hear from 

them on that. Otherwise she sits as an observer, 

and I have no problem with that. 

MS. KLINGENSMITH: Correct. I think it's just 

their procedure to have counsel present in the 

event that something happens that the marshals need 

assistance with. 

THE COURT: I'm glad to h a ve an observer sit. 

MS. KLINGENSMITH: If I may tell her, she is 

ab l e to come into the courtroom. 

THE COURT: Of course. 

MS. KLINGENSMITH: Tha nk you. 

MR. KACHERGUS: And if I may have one moment 

outside as well? 

THE COURT: That's fine. 
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10 

We're still on the record. Mr. Shepard, no 

one will speak with you while your lawyer is 

outside of the courtroom. I don't want you to 

th i nk we're being rude, but we'll sit in si l ence. 

THE DEFENDANT: Okay. 

THE COURT: Good morning, counsel. 

MS. CUNNINGHAM: Collette Cunningham for the 

Middle District of Florida. 

THE COURT: Welcome, nice to see you. 

MS. CUNNINGHAM: Thank you, Your Honor. And I 

should probably clarify that I'm here on behalf of 

the Justice Department to represent Deputy Viera to 

ensure that his testimony stays within the bounds 

that have been authorized. 

THE COURT: That's fine. I was talking to 

Ms. Klingensmith about that, you do what you see 

fit. I'm not quite sure what standing you have to 

ra i se objections in these proceedings, but 

certainly Ms. Klingensmith can, and I'll be glad to 

hear them if I need to. 

MS. CUNNINGHAM: And I'm happy, if Your Honor 

would like, to provide you a little background on 

the regulations and how they apply in a proceeding 

l ike this, if Your Honor would like me to. 

THE COURT: I hope it doesn't become 

PAGE#2973 

Appendix 067



11 

necessary. 1 
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3 

4 

5 

6 

7 

8 

9 

MS. CUNNINGHAM: All right. Well, thank you. 

MS. KLINGENSMITH: Your Honor, we're going to 

ca l l Agent Viera first. 

10 

11 

12 

13 

14 

15 

16 

THE COURT: Agent Viera. How many witnesses 

do you anticipate? 

MS. KLINGENSMITH: I believe six, including 

the audio video recording. 

THE COURT: All right. Good morning, Agent, 

we l come. 

courtroom. 

Come all the way to front of the 

Stand before the clerk, raise your 

right hand to be sworn. 

(Witness sworn in.) 

THE COURT: Please take your place on the 

witness stand. Keep your voice up nice and loud so 

everyone can hear you. Make yourself as 

17 comfortable as you can. 

18 JERRY VIERA, 

19 having been produced and first duly sworn as a witness 

20 on beha l f of the State, testified as follows: 

21 DIRECT EXAMINATION 

22 BY MS. KLINGENSMITH: 

23 

24 

25 

Q Good morning. If you could please tell us 

your name and spell your name for the court reporter? 

A Jerry Viera, J-E-R-R-Y V-I-E-R-A. 
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Q What do you do for a living? 

A Deputy United States Marshal assigned to the 

District of Kansas Topeka office. 

Q And can you tell the Court approximately how 

long you've been in law enforcement? 

A 

Q 

Approximately 17 years. 

I would like to talk with you a little bit 

8 about a white Acura TL that was seized on January 29, 

9 201 1 , from 3846 Northwest Dundee Lane (phonetic) in 

10 Topeka, Kansas. Do you recall this incident? 

11 

12 

13 

A Yes. 

Q And did you personally go to a residence 

located at 3825 Northwest Button Road, Topeka, Kansas, 

14 on January 28 of 2011? 

15 

16 

17 

18 

19 

A 

Q 

Yes. 

And who was present at the home on Button 

Road on the 28th? 

A Janet Shepard, Billy Lyden, there were 

several of the family members there that I didn't know 

20 the names. 

21 Q Okay. Did you speak with both Mr. Lyden and 

22 Janet Shepard regarding searching the home on 3825 

23 Northwest Button Road for Adam Shepard? 

24 

25 

A 

Q 

I did. 

And did they allow you to search the home? 
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1 A Initially I spoke to Billy Lyden and asked 

2 h i m if I could speak with him, a nd he said he wanted to 

3 speak wi th his attorney first. And then I spoke with 

4 Janet, and she said she wanted to speak with her 

5 attorney. So, I asked her to contact her attorney. 

6 Q And after Ms. Shepard spoke with her 

7 attorney, did they authorize you to search the home? 

8 A Yes. They gav e me consent to look for Adam. 

9 Q And did Mr . Lyden ac knowledge that he was the 

10 owner of that pro perty? 

11 A He did. We had severa l people with us and he 

12 only al l owed four of us into the home. 

13 Q Can you tell the Court a little bit about how 

14 you were dressed on that particular date when you had 

15 contact wi th Mr. Lyden? 

16 A We were wearing tan khaki pants with cargo 

17 pockets, and the weather was cold so I had a black 

18 sweatsh i rt on with my tactical vest on the top of it 

19 wi th po l ice markings on it. 

20 Q And is that a standard uniform that you would 

21 be wear i ng to go to the residence to look for a 

22 potential suspect? 

23 A That's what we wear when we search for 

24 fug i t i ves. 

25 Q Were you armed with any kind of weapon? 
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A Yes. 

Q And is that also standard under these 

c i rcumstances? 

A 

Q 

Yes. 

Is it standard protocol to also have more 

6 than one marshal present when you go to look for 

7 fug i t i ves? 

8 

9 

A 

Q 

Yes. 

On January 28 of 2011, when you were at the 

14 

10 res i dence on Button Road, were you aware that the white 

11 Acura TL i n question was actually located on the same 

12 property owned by Mr. Ly den on 3846 Northwest Dundee 

13 Lane? 

14 

15 

A 

Q 

No. I was completely unaware. 

On what date did you le a rn that the white 

16 Acura TL i n question was on the property owned by 

17 Mr. Lyden and in his possession? 

18 A It would be the following d a y, which was 

19 January 29th. 

20 Q And can you tell the Court how it is that you 

21 came i nto contact with Mr. Lyden on the 29th? 

22 A We set up a meeting with their attorney to 

23 meet with them and interview them at the attorney's 

24 off i ce, and we went to that location to speak with the 

25 attorney. 
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6 

Q Who was present? 

A It was myself, Deputy Jeff Andrews 

(phonet i c), Deputy Andy Esponal (phonetic). 

Q And was Mr . Lyden and his attorney, 

Mr. Copeland, present? 

A To start off with it was just Jackie 

7 Reid-Peterson, which was an attorney. And then they 

8 cal l ed me and said they did not want to speak with me. 

9 So, I contacted our U.S. Attorney down there, and he 

10 came to the scene and he was there within ten minutes, 

11 and spoke to Jackie Reid-Peterson, and then they reset 

a meeting we were supposed to meet them at 10:30, 

and he set up a meeting for 12:30. 

15 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Q Okay. And did that 12:30 meeting take place? 

A 

there. 

Yes. And at that time Mr. Copeland was 

Q So, both Janet Shepard a nd Billy Lyden were 

represented by some kind of counsel independently 

during th i s meeting at 12:30? 

A 

Q 

Yes. 

And is it at this point in time that you 

22 learned of the location of the white Acura TL? 

23 A Yes. 

24 Q And who informed you of where the white Acura 

25 TL was l ocated at? 
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A Initially Mr. Copeland. 

Q And after speaking with Mr. Copeland, which 

wou l d have been Mr. Lyden's attorney and you learned 

that the white Acura TL was in Mr. Lyden's possession, 

was there an immunity agreement that was put into place 

with Janet Shepard and Billy Lyden regarding their 

information surrounding the location and the 

whereabouts of this white Acura TL? 

A 

Q 

Yes, there was. 

And did both Janet Shepard and Billy Lyden 

enter into that immunity agreement with the United 

State's Attorney's Office? 

A They did. 

Q 

A 

Q 

And their attorneys were present? 

Yes. 

After they entered into the agreement, who 

advised you the actual location of where the car was? 

A Billy Lyden. 

Q And in speaking with Mr. Lyden, did he 

authorize you to enter his property to take possession 

of the white Acura TL? 

A Yes. We followed him to the residence, and 

23 then from his residence at 3825 Northwest Button we 

24 

25 

fol l owed him around to where the Morton building was. 

Q And just so the Court understands, when you 
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1 went to the home located on Button Road the day before 

2 and spoke with Mr. Lyden, would the Morton building 

3 that was l ocated on Dundee have been visible from the 

4 home? 

No, no at all. 

17 

5 

6 

A 

Q So, you were unaware that the Morton building 

7 was even contained in the property? 

8 A Yeah. We were unaware that he even owned 

9 that property. 

10 Q So, without the assistance of Mr. Lyden, 

11 wou l d you have known how to get to the Morton building 

12 at that point? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A 

Q 

A 

Q 

property 

A 

unlocked 

Q 

A 

Q 

can you 

No. 

Was Ms. Shepard also present? 

Yes. 

And did she authorize you to enter the 

as well, and take possession of the car? 

She remained in the vehicle, and Mr. Lyden 

all the doors to let us in. 

But she was present. 

She was present. 

Now, when you said unlocked all the doors, 

explain to the Court when you reached the 

24 physica l l ocation was there some kind of gate or fence, 

25 or someth i ng surrounding the Morton building that 
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prevented people from entering? 

A Yes. It's a loc k ed chain-link fence 

surrounding a locked Morton building. 

And who unlocked the chain-link fence? 

Billy Lyden. 

18 

1 

2 

3 

4 

5 

6 

Q 

A 

Q And did he authorize you to further enter the 

7 property through the chain-lin k fence that was now 

8 unlocked? 

9 

10 

A 

Q 

He did. 

And once inside the enclosed area, who 

11 unlocked the door to the Morton building? 

12 

13 

A 

Q 

Billy Lyden. 

And once the door was unlocked, did he 

14 further authorize you to enter the Morton building? 

15 

16 

A 

Q 

He did. 

When the Morton building doors were opened, 

17 can you tell the Court what was inside of the Morton 

18 bui l d i ng? 

19 A The white Acura, and it did have the tag that 

20 matched the tag that was in the BOLO from the 

21 Jacksonvi l le Beach police department. 

22 Q At any point in time did Mr. Lyden express 

23 h i s des i re to not have you enter the property on Dundee 

24 Lane? 

25 A No, not at all. 
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1 Q At any point in time did he express his 

2 des i re to not have you enter the Morton building? 

3 

4 

A 

Q 

No. 

Had there been any hesitation on his part, 

5 once you got to that l ocat i on, what would you have 

6 done? 

A We would have --

MR. KACHERGUS: Objection, speculation. 

19 

7 

8 

9 THE COURT: Overruled. He can tell us what he 

10 

11 

12 

would have done or would not have done, if he 

knows. 

THE WITNESS: We would have attempted to 

13 obtain a search warrant. 

14 BY MS. KL I NGENSMITH: 

15 Q Once you observed the white Acura TL and 

16 ver i f i ed the tag number, was that car then taken into 

17 the possession of law enforcement? 

18 A Yes, it was . 

19 Q And was it towed from the property? 

20 A Yes, it was. 

21 Q Where was it taken to? 

22 A It was towed to the Shawnee (phonetic) County 

23 sheriff's office and placed in a n evidence vault. 

24 Q And was it then turned over to the 

25 Jacksonvi l le Beach police department? 
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A Yes, it was. 

MS. KLINGENSMITH: Th a nk you, Your Honor. 

don't have any further questions. 

THE COURT: Mr. Kachergus? 

5 CROSS-EXAMINATION 

6 BY MR. KACHERGUS: 

7 Q Good morning, Agent Viera. 

8 A Good morning. 

9 Q How large of a man are you? 

10 A Six five, 280. 

I 

11 Q Now, when you first arrived at the residence 

12 on Button Road, and that's Mr. Lyden's residence, 

13 correct? 

14 

15 

A 

Q 

16 with you? 

17 

18 

A 

Q 

Correct. 

How many o ther law enforcement officers were 

Probably eight or so. 

And I'm assuming one of your members of your 

19 team approached the front door. 

20 

21 

22 

23 

A 

Q 

A 

Q 

24 agents 

It would be me. 

Okay. And knock or ring the doorbell? 

Yes. Knock on the door. 

Okay. And how many of those law enforcement 

were there any other persons besides law 

25 enforcement present with you at that time? 
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2 

A 

Q 

No. 

And when the door is a nswered, how many of 

3 those law enforcement agents are present at the --

4 

5 

6 

7 

A 

Q 

A 

Q 

At the door? 

The sweep of the door, the front porch. 

At the most three. 

And were the other law enforcement agents 

8 beh i nd that or visible from the door? 

9 A Probably down from the door, probably not 

10 v i s i b l e from the door, and also behind the residence. 

11 Q Okay. So law enforcement officers or agents 

12 had surrounded the residence? 

13 A Yes. 

14 Q And I take it was every -- or strike that. 

15 Was every one of the law enforcement officers wearing 

16 the same cargo tactical pants, sweatshirt, vests, or 

17 were there --

21 

18 A Some version of that. Some of our task force 

19 officers wear long sleeve shirts instead of 

20 sweatsh i rts, it just depends. 

21 looking. 

But it's very similar 

22 

23 

24 

25 

Q 

A 

Q 

A 

Okay. Not in uniform? 

Not in police uniform, no. 

That's what I was as k ing. 

No. 
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Q Okay. And the weapons that Ms. Klingensmith 

you stated you were armed? had asked about, 

A Yes. 

Q 

A 

Q 

A 

Q 

I'm assuming with a firearm? 

Yes. 

How many firearms were you carrying? 

One visible, but I was carrying two. 

Okay. Another one somewhere else on your 

9 body? 

10 A Yes. 

11 Q Covered by clothes? 

Yes. 12 

13 

A 

Q Okay. Likewise, the other law enforcement 

14 agents, were they all carrying firearms as well? 

15 A Yes. 

Q One, at least one visible? 

A At least one visible. 

Q Okay. I would assume it's standard practice 

for marshals to have one visible and another one 

concealed? 

MS. KLINGENSMITH: Objection, Your Honor. 

Re l evance. 

MS. CUNNINGHAM: Well, Your Honor, objection 

22 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

because the scope of the testimony does not expand 

to the deputy talking about the policies and 

PAGE#2985 

Appendix 079



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

23 

procedures of the marshal's service. He can speak 

to what he and his agents did on that day. 

THE COURT: This is the challenge that I have, 

and I'm glad to hear from you. The problem is for 

the U.S. Government is that they're not a party to 

this proceeding. He's here as witness today, the 

State is representing the interest of the State of 

Florida. So, I'm glad to hear from the State of 

Florida if they have issues that they want to 

ra i se. I respect your role and your capacity, and 

I don't want to deprive you of an opportunity to 

protect the interests of those you represent, but 

I'm not quite sure how to do that procedura l ly in a 

forum like this, other than to hear from 

Ms. Klingensmith. So, I'll hear from you one more 

time, it's not that I don't want to hear from you. 

MS. CUNNINGHAM: That's all right, Your Honor. 

I understand that this is a bit unusual, it's 

obviously not something that happens very often. 

But the scope of the testimony under federa l 

regulations governing Supreme Court case law is 

on ly given through permission from the Justice 

Department. So, Ms. Klingensmith on behalf of the 

State Attorney's Office made a request pursuant to 

our regulations and that request was responded to, 
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22 

23 

24 

25 

24 

reviewed in conjunction with the Marshal's Service 

and testimony was authorized. There are certain 

kinds of testimon y that are not a uthorized pursuant 

to regulations under any circumstances, and in 

situations such as this tha t encompasses a number 

of things listed in the regulations, includ i ng 

agents speaking to the genera l policies and 

procedures of the Marshal's Service. So, it is not 

a traditional ob j ection in the sense that 

THE COURT: I underst a nd why. Let me make 

sure that I understand what you're telling me, and 

I apologize for interrupting. So, I understand 

that he's here pursuant to the request of the State 

of Florida, he's a federal a g ent governed by 

po l icies and regulations that are unique to his 

position, and that the feder a l government is 

al l owing him to testify under certain parameters. 

The challenge that I have is that I'm not sure you 

have the ability raise those issues in the forum. 

Ms. Klingensmith may pursua nt to the agreement she 

has with you. And I'll be glad to hear from her. 

The question then for the Court becomes whether or 

not those ob j ections frustrate the purpose of state 

l aw in pursuing the ends we have here. And I'll be 

glad to hear from Mr. Kacherg us on that. 
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25 

25 

MS. CUNNINGHAM: I understand, Your Honor. I 

think it may also be helpful to know that if I was 

not present, the agents in these situations are the 

ones who have to essentially raise those matters on 

their own. So, even if the State Attorney's Office 

would not necessarily be fully aware of the 

parameters of the testimony that is permitted or 

not permitted, and whether in a deposition, a state 

deposition, or in a state trial court setting, the 

agents have the inherent authority themse l ves to 

respond to a question by notifying the Court and 

the questioner that a particular question is 

outside the scope. 

THE COURT: Well, I'll be glad to hear it from 

Ms. Klingensmith or you on these issues. It's not 

that I'm trying to avoid the issues. The challenge 

that I've got is that the federal government wants 

to play by its rules in the state system, and I 

respect that, and it may create complications for 

the prosecutor as she tries to go about her 

business in the State of Florida. But my role is 

not to facilitate the federal government's ends, 

not the State of Florida's ends per se, but rather 

comply with state law and to sustain or rule upon 

objections consistent with what applies here, and 
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18 

19 

20 

21 

22 

23 

24 

25 

26 

that's the challenge I have. 

MS. CUNNINGHAM: I understand, Your Honor. 

Just to ensure that the objections are raised, 

because I likely am going to be more attuned to 

some of them than Ms. Klingensmith, only because 

i t's my j ob to d o so. My inclination is go i ng to 

be to stand so that an objection is raised in time 

for it to apply. 

THE COURT: Well, I'll tell you what, because 

my goal is not to frustrate the process at all. 

Mr. Kachergus, d o you have a problem with me 

hearing from the U.S. Attorney on these issues? 

MR. KACHERGUS: It's the Court's pleasure. 

THE COURT: Okay. Well then, I'll go ahead 

and hear fr om you as an Attorney. I just want to 

make sure that the record is ade q uately preserved. 

Again, the thing that is a bit strange to the Court 

i s that I have a witness under subpoena pursuant to 

a State subpoena, he's responded to the State's 

subpoena, which I do appreciate, and so now he has 

to respond to that subpoena within the parameters 

that the State of Florida expects, and the federal 

government wants to assert, no, we have our own 

standards and our own rules and our own agenda, and 

we just don't particularly want to play by those 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

27 

ru l es. 

MS. CUNNINGHAM: I understand, Your Honor. To 

the extent it gives you judicial comfort, the State 

subpoena actually has no force and effect with 

respect to a federal employee. He's here truly 

through the separate authorization by the Justice 

Department, to the extent that gives the Court some 

extra comfort. 

THE COURT: I understand all of those things. 

But he's here and he has chosen to respond to the 

subpoena. So, the fact that he's cooperated and is 

responding is greatly appreciated. But he's here 

nonetheless pursuant to the subpoena. Anyway, I' 11 

l et you raise all the objections you want and I'll 

hear the arguments you have to make. I have one 

now that was a relevance objection, so let's go 

back to the original basis for our conversation. 

Mr. Kachergus? 

MR. KACHERGUS: Part of the issue in this 

motion is whether the alleged consent to search was 

vo l untary. It involves a totality of circumstances 

analysis by the Court. 

THE COURT: Tell me how an unseen weapon is or 

is not coercive. 

MR. KACHERGUS: It's been represented that 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

28 

it's unseen, but it's my position that the defense 

is willing to test that representation to see if it 

could be seen by the alleged person giving the 

consent. 

THE COURT: Well, he's acknowledged that he 

has a firearm on him. Do you want to ask him where 

that firearm, concealed firearm was kept? 

MR. KACHERGUS: I was going to head in the 

direction, yes, sir. 

THE COURT: Okay. Is there an objection from 

the federal government on that question? 

MS. CUNNINGHAM: Only if the agent believes 

that that's something, and I think not. I think 

that's something that is permissible. 

THE COURT: All right. I'll sustain the 

objection, but I'll let you ask -- so, I'm 

sustaining the objection as to the original 

question. 

visible. 

But you can find out if that weapon was 

20 BY MR. KACHERGUS: 

21 Q Where did you keep your weapon that you've 

22 represented was concealed? 

23 

24 

25 

A 

Q 

A 

On my ankle, beneath my pants. 

And these were the same cargo pants? 

Yes. 

PAGE#2991 

Appendix 085



1 

2 

3 

Q 

A 

Q 

Okay. 

Yes. 

You said you were six five? 

To yo ur knowledge did the other agents keep 

4 their a l leged concealed weapons in the same location? 

5 

6 

7 

MS. KLINGENSMITH: Objection, speculation. 

THE COURT: If he knows , he can answer. 

THE WITNESS: I don't know . 

8 BY MR. KACHERGUS: 

9 Q When do you recall who the other eight 

10 agents were or approximately eight agents? 

11 A It was myself, Deputy Jeff Andrews, Deputy 

12 Andy Esponal, and some of our task force members, John 

13 Peterson from the sheriff's office, Scott Baker from 

29 

14 the sheriff's office, Ton y Overdon (phonetic) from the 

15 pol i ce department, Joseph Cox from state parole, and I 

16 believe there was a couple o f other sheriff's officers, 

17 but I can't recall who they were. 

18 Q By my count of the names listed that was 

19 seven, and yo u believe there was a couple more? 

20 A Yeah, possibly. 

21 Q Okay. Do you believe that there were in 

22 excess of eight agents, then? 

23 A There could have been. 

24 Q And as best as you can recall, how many of 

25 those in excess o f eight agents were visible from the 
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1 door? 

2 

3 

A 

Q 

4 second. 

Like I said, probably just three. 

Do the -- when you -- let me back up for a 

You had mentioned task force agents, I assume 

5 by that answer you mean law enforcement agents from 

6 departments other than the Marshal's Service? 

7 A Yeah. We have a fugitive task force that we 

8 run, and we have agents from the police departments, 

9 Shawnee County sheriff's office , and Kansas Department 

10 of Corrections that are members of that task force. 

11 Q Okay. Are they all, because it's separate 

30 

12 agencies, there's probably not the same uniform or garb 

13 being worn by all, or do they a ll have in essence the 

14 same stuff? 

15 A It's all basically the same clothing. 

16 Q Now, you testified previously that you asked 

17 to search the house, and a search was allowed? 

18 A Yes, sir. 

19 Q How did you phrase that request? 

20 A I told them that I believed that Adam was 

21 there at the house, and I would li ke to search to look 

22 for him. 

23 Q And in response to that request, you were 

24 told that Mr. Lyden wanted to speak to his attorney? 

25 A Yes. 
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1 Q Okay. At that time, however, you were able 

2 to see Ms. Janet Shepard inside the home, correct? 

3 

4 

A 

Q 

Yes. 

Okay. And what did you do upon making that 

5 observation? 

6 

7 

A 

Q 

8 request? 

9 A 

10 Q 

11 A 

12 Q 

I asked if I could speak to Janet Shepard. 

All right. And how did you phrase that 

I said, could I spea k to Ms. Janet Shepard. 

And you made that request to Mr. Lyden? 

Yes. 

Okay. And what did he respond? 

31 

13 A He said, yes. And he c a lled her to the door. 

14 Q Okay. And when he called her to the door, 

15 this was after him advising that he wanted to speak to 

16 an attorney first? 

Yes. 17 

18 

A 

Q Okay. And did that -- did you follow up on 

19 h i s request for an attorney at that time, or did that 

20 k i nd of get moved to the side until you spoke to 

21 Ms. Shepard? 

22 A I was not going to ask him any questions 

23 because he wanted to speak to an a ttorney. But I did 

24 not know i f Janet wanted to speak to me or if she 

25 wanted an attorney as well. 
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1 Q When Ms. Shepard came to the door, what did 

2 you ask? 

3 A I asked her if I can speak to her, and she 

4 said she would like to have an attorney. 

5 Q Okay. And what did you do at that point? 

6 A I asked her to contact her attorney, so I 

7 cou l d set up a time to speak with them. 

8 Q And what did anyone do in response to that 

9 request? 

10 A Janet contacted Jackie Reid-Peterson on her 

11 cel l phone. 

12 Q Isn't it true that you contacted 

13 Ms. Reid-Peterson on Ms. Shepard's phone? 

14 A She handed me the phone when she got her on 

15 the phone, yes. 

16 MR. KACHERGUS: May I approach the witness, 

17 Your Honor? 

18 THE COURT: Yes. 

19 BY MR. KACHERGUS: 

20 Q Agent Viera, I'm showing you a report of 

21 investigation dated February 7, 2011, that purports to 

22 be authored by you. 

23 that document? 

Can you take a second to review 

24 

25 

A 

Q 

Sure. (Witness reading.) Okay. 

Is it deputy or agent? 
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1 

2 

A 

Q 

Deputy. 

Deputy, okay. Deputy Viera, I'm going to 

3 d i rect your attention to page 3 of 7 of the report, 

4 specifica l ly the top of the page, and if I may read it 

5 into the record. I advised her, a nd I believe the her 

6 is i n reference to Janet Shepard, to contact her 

7 lawyer, and she began looking through numbers on her 

8 cel l phone. Janet gave me the phone number for 

9 Jacquel i ne Reid-Peterson, attorney at law, 2813 

10 Southwest Westport Plaza Drive, Tope ka, Kansas, 

33 

11 785-271-1400. I called and spoke with Jacqueline. Was 

12 it Ms. Shepard that made the phone call, or did you 

13 make the phone call? 

14 A Well, if my report says I made the phone 

15 cal l , that must have been what happened. That 

16 refreshed my recollection. 

17 Q How did you end up in possession of the phone 

18 from Ms. Shepard? 

19 A Her phone? 

20 Q Did you use her phone to make the call? 

21 A Well, apparently I used my phone. 

22 Q So, the number was furnished to you by 

23 Ms. Shepard, but you made the c a ll on your phone? 

24 A That's what my report says, yes. 

25 Q Well, I don't believe the report says what 
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34 

1 phone it was made on, but if you care to look again, I 

2 can show i t to you. 

3 A Well, I believe it was probably my phone, if 

4 I d i a l ed i t myself . I wouldn't dial it from her phone, 

5 I don't believe. 

6 Q Is it safe to say you don't specifically 

7 recal l how that happened? 

8 

9 

A 

Q 

Not specifically , no. 

And what was the substance of the 

10 conversat i on between you and Ms. Reid-Peterson? 

11 A I told her that I believed that Adam was at 

12 the house and that I would like to search the house. 

13 And I a l so told her that I would like to speak to her 

14 c l ient i n reference to his whereabouts. 

15 she wanted to talk to Janet again. 

And she said 

16 Q Oka y . And I take it you were out of earshot 

17 of that conversation? 

18 

19 

A 

Q 

Yes. I was not privy to tha t conversation. 

Did you happen to observe where Ms. Shepard 

20 went with the phone to carry on that conversation? 

21 A I don't specifically recall, but I believe 

22 she wou l d have been standing in the doorway. 

23 Q Okay. At the conclusion of Ms. Shepard's 

24 phone cal l , what happened then? 

25 A She handed the phone back to me and 
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35 

1 Jacqueline Reid-Peterson told me they would allow us to 

2 search the house for Adam. But they wanted to speak to 

3 us at a separate time, when she could be available to 

4 be there in person. And I said, okay, and I handed the 

5 phone back to Janet. 

6 Q Okay. Did you express any desire as to when 

7 that subsequent conversation was to take place? 

8 A She arranged a time the next day at 10:30 in 

9 the morning, at her office to meet to speak with them. 

10 Q And was that the end of the your conversation 

11 with Ms. Reid-Peterson? 

12 A Yes. 

13 Q What happened after that conversation 

14 concluded? 

15 A Billy told us that he didn't want to have all 

16 of us go in the house, so he allowed four of us to go 

17 

18 

19 

20 

21 

22 

in. We took a look, Adam was not there, and we left. 

Q Do you recall who the other deputies or law 

enforcement officers were that entered the home with 

you? 

A 

Q 

I do not recall. 

Try it this way then. How big is Deputy 

23 Andrews? 

24 

25 

A 

Q 

Six one, 180. 

How about Deputy Esponal? 
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1 A These are all estimates, about five seven, 

2 170. 

3 Q What about Deputy Sheriff Peterson? 

4 

5 

6 

A Peterson is more round, he's, I think he's 

probably five ten, like 220. 

Q How about Sergeant Scott Baker with the 

7 sheriff's office? 

A 

Q 

A 

Q 

Maybe five ten, 200. 

Topeka police department Officer Overdon? 

Five eight, 180. 

I think you testified Officer Cox was with 

the parole Department of Corrections? 

A Yes. 

How large is he? 

He's six five, 240. 

36 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Q 

A 

Q And you don't recall who the others were, I'm 

not going to ask you to speculate. Off that list, 

that refresh your recollection as to who possibly 

entered the home with you to conduct the search? 

A 

Q 

A 

No, I don't recall. 

Where did you search in the home? 

Just rooms, bathrooms, bedrooms, closets, 

23 under the bed, basement. 

does 

24 

25 

Q Isn't it true that Mr. Lyden offered to allow 

you access to the attic at that time? 
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1 A I don't recall that specifically. 

2 Q After you and fellow a gents conducted the 

3 search, was there any other investigative activities 

4 that took place at the Button Road residence that 

5 evening? 

6 

7 

A 

Q 

No. 

And what time was it when you gentlemen 

8 arr i ved at the residence? 

9 A It was at night, but I don't recall exactly 

10 what time. I could refer to my report and give you a 

11 t i me probab l y. 

THE COURT: You may approach the witness. 12 

13 

14 

MR. KACHERGUS: May I approach? 

THE COURT: Yes, sir. 

15 BY MR. KACHERGUS: 

37 

16 Q The report reflects it was 8:00 p .m., is that 

17 

18 

19 

20 

21 

22 

23 

24 

correct? 

A Yes. 

Q Was there any surveillance that was conducted 

before go i ng to the front door? 

MS. KLINGENSMITH: Objection. Relevance, Your 

Honor. 

THE COURT: Overrule the objection. 

THE WITNESS: Of course. 

25 BY MR. KACHERGUS: 
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38 

1 Q How long had that surveillance been 

2 conducted, and what I'm getting at, to be fair, did you 

3 arrive at the front door at 8:00 p.m., or you arrived 

4 at the residence and conducted surveillance at 8:00 

5 p.m., I'm trying to establish when you were actually at 

6 the door. 

7 A 

8 yes. 

9 Q 

10 A 

11 Q 

We made contact at approximately 8:00 p.m., 

Okay. 

Okay. 

That's where I was going. 

And I apologize if you ' ve already answered 

12 this. After conducting the search was there any other 

13 investigative activities that took place at that 

14 residence on that evening? 

15 

16 

17 

A 

Q 

A 

No. 

Called it a day, if you will? 

There may have been other things that were 

18 being done, but not at that residence. 

19 Q Okay. So, turning to the next day, was the 

20 first order of business as it relates to Billy Lyden 

21 and Janet Shepard appearing at the attorney 's office? 

22 

23 

A 

Q 

Yes. 

Okay . And you testified at first that 

24 Ms. Reid-Peterson declined to have her clients 

25 interviewed? 
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1 

2 

A 

Q 

Yes. 

And that resulted in you contacting an 

3 Assistant United States Attorney by the name of Maag, 

4 correct? 

5 A Yes. 

6 Q And for the benefit of the court reporter, 

7 how do you spell Maag? 

8 A M-A-A-G. 

9 Q Okay. And he had communications with the 

10 attorney at that point? 

He did. 11 

12 

A 

Q Okay . And you were advised that the meeting 

13 wou l d now take place at 12:30? 

14 

15 

A 

Q 

Yes . 

And when you returned at 12:30, there has 

16 been an immunit y agreement struck. 

17 

18 

A 

Q 

Yes. 

And that was for both Mr. Lyden and 

19 Ms. Shepard? 

20 

21 

A 

Q 

Yes. 

All right. Are you familiar with the 

22 different types of immunit y? 

23 

24 

A 

Q 

No. 

To be specific, are you f amiliar with 

25 transactional immunity? 
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40 

1 A No. 

2 Q Are you familiar with use immunity? 

3 A No. 

4 Q Are you familiar with derivative use 

5 immun i ty? 

6 A No. 

7 Q So, as we sit here today, you're uncertain as 

8 to what the nature of the immunity was that was given 

9 to Mr. Lyden and Ms. Shepard. 

10 A I had an understanding of what it spelled 

11 out, but I don't know specifically what it was. 

12 

13 

Q 

A 

What was your underst a nding? 

My understanding that the agreement was that 

14 if they spoke to us and told us what they knew 

15 truthfu l ly, then there would be no federal prosecution 

16 aga i nst them and there would be no referral of the case 

17 to the Florida office. 

18 Q So, it was y our underst a nding that they would 

19 not be arrested, prosecuted, cha rged, et cetera? 

20 

21 

A 

Q 

Federally, yes. 

Oka y . Your understanding was not that any 

22 statement that they ma y make could not be used against 

23 them at some subsequent proceedings. 

24 

25 

A 

Q 

I don't know. 

Who all is at the attorney's office, 
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1 Mr. Lyden's and Ms. Shepard's attorney's office when 

2 you arrive first that morning to conduct the interview? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Myself, Deputy Jeff Andrews, Deputy Esponal. 

Just you three gentlemen? 

As officers, yes. 

Who else? 

You mean the totality? 

Who else from the government was present? 

That was it. 

Okay. Yourself, Esponal and Andrews? 

Correct. 

And when you come back at 12:30, after 

13 Mr. Maag and Ms. Reid-Peterson had spoken, who all is 

14 present from that interview from the government? 

15 A Are you speaking specifically during the 

16 interview or at the building. 

17 

18 

Q 

A 

Right now I'm talking about at the building. 

Okay. At the building it was the same three, 

19 myself, Deputy Andrews and Deputy Esponal. 

20 Q Okay. And at 12:30 the same three? 

21 A Same three. 

22 Q Does Mr. Maag ever arrive on scene? 

23 A Yes. He arrived on scene at 10:00 in the 

24 morning. I called him and he was there within ten 

25 minutes. 
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1 

2 

3 

4 

5 

6 

7 

Q Okay. And then the interview commences at 

about 12:30? 

A Yes. 

Q Okay. Are these interviews being conducted 

simultaneously or are they one right after the other? 

A 

Q 

No. One after another. 

And I haven't had the ple a sure, but I'm 

8 assumi ng i t's in a law office? 

9 A Yes. 

10 Q I'm assuming there's a lobby? 

11 A Yes. 

12 Q And there are separate offices for the 

13 attorneys? 

14 A Yes. 

15 Q Perhaps a conference room? 

16 A Yes. 

17 

18 

19 

20 

21 

Mr. 

Q Where did the interview, let's start with 

Lyden, where did that ta k e pl a ce in the office? 

A In the conference room. 

Q 

A 

Okay. And how large is that room? 

It's a large attorney conference room with a 

22 large tab l e and chairs. 

42 

23 Q And if you could, what were the dimensions of 

24 it? 

25 A I don't know, maybe 2 0 by 14. 
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1 Q And who is present in the conference room 

2 when the interview of Mr. Lyden takes place? 

3 A Myself, Mr. Maag, Mr. Lyden, and his 

4 attorney, Mr. Copeland. 

5 Q Just four people? 

6 A Yes. 

7 Q Where were the other two agents? 

8 A Sitting in the lobby. 

9 Q Same with Ms. Shepard, interview conducted in 

10 

11 

12 

the same 

A 

Q 

conference room? 

Yes. 

Same two government officials present, 

13 yourself and Mr. Maag? 

14 

15 

A 

Q 

Yes . 

And I understand Ms. Reid-Peterson was with 

16 Ms. Shepard? 

17 

18 

A 

Q 

Yes. 

So, very good. Now, you testified that 

19 during the interview with Mr. Lyden you asked for 

20 consent to search the premises that he owned, correct? 

21 A No. During the interview they told us they 

22 were going to give us the car, and he was to take us to 

23 the location and let us in. 

24 from his attorney. 

That was the agreement 

25 Q Was that during the interview, or was that a 
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1 

2 

3 

4 

5 

6 

7 

conversation separate and apart from the interview? 

A That was a conversation that happened right 

before the interview. And then, I don't specifically 

recal l what was said in the interview, but there's a 

recording of that. So, whatever the recording shows. 

I don't believe I asked that. 

Q Okay. Was it the attorney's representation 

8 that they were going to take you and give you the car, 

9 or was that Mr. Lyden's representation? 

10 A The attorney approached us first, 

Mr. Copeland approached us first. 

Q Okay. And what did he tell you? 

44 

11 

12 

13 A His exact words were, we're going to give you 

14 the car. 

15 Q Where was Mr. Lyden when that conversation 

16 was tak i ng place? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

Q 

I believe he was in the conference room. 

Where were you tal k ing to Mr. Copeland? 

In the lobby. 

Okay. So, Mr. Lyden wasn't present for that? 

No. 

What else did Mr. Copeland tell you about the 

car and your ability to gain access to it? 

A That's all he said. And then the interview 

took place, and Billy revealed the location of where 
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1 the vehic l e was at, and I believe I did ask him if he 

2 cou l d show us where it was, and he said, yes. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

BY 

BY 

MR. KACHERGUS: May I approach the witness, 

Your Honor? 

THE COURT: Yes, sir. 

MR. KACHERGUS: 

Q Deputy Esponal -- excuse me --

A Wow, that's an insult. 

THE COURT: Unintentional, I'm sure. 

MR. KACHERGUS: 

Q I'm showing you a transcript of the recorded 

12 interview of Billy Lyden that was done on January 29, 

45 

13 201 1 . My first question to you is, if you could please 

14 take a l ook at that and confirm whether that appears to 

15 be a true and accurate memorializ at ion of the 

16 interview. 

17 

18 

A 

Q 

(Witness reading.) It a ppears to be. 

Okay. Can I direct your a ttention to page 13 

19 of that transcript, line 15. 

20 

21 

A 

Q 

Okay. 

And the question -- and is this Mr. Maag 

22 ask i ng the question, or are you t a lking? 

23 

24 

A 

Q 

I don't know. 

Okay. If you back up to page 12, it reflects 

25 on l ine 6, by U.S. Marshal, I'm assuming that's you. 
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A I would hope so, yes. 1 

2 

3 

4 

5 

6 

Q In reading below that, does that refresh your 

recol l ection that you were the one asking the questions 

at this point? 

A It appears that way. 

Q Okay. Turning to page 13, line 15, you 

7 inquire of Mr. Lyden: Lyden, okay, obviously we're 

8 going to have to go over and take custody of that car 

9 at some point today; answer, that's -- question, okay; 

10 answer, that's fine? 

11 A Okay. 

12 

13 

Q So, it's true that you told Mr. Lyden that 

over and take custody of the car that you had to go 

14 day? 

15 A Well, now that we were aware it was there, we 

16 weren't going to leave it there. 

17 

18 

19 

20 

Q 

consent, 

correct? 

A 

I understand. But it wasn't a request for a 

you told him that you had to go get it, 

Not exactly, no. I was under the assumption 

21 that consent was already granted when his attorney told 

22 us he was going to give us the car. Because he had 

23 a l ready spoken to Billy Lyden before, and he came out 

24 and told us that. So, apparently Billy told him 

25 everything that he knew before he came out and told us 
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1 

2 

3 

that. 

Q When conducting a search of an individual 

an i ndividual's premises, y ou get consent from the 

4 ind i v i dua l being searched or the individual that has 

5 the ownersh i p o f the premises, correct? 

Normally, yes. 

Okay. And when would you not do that? 

47 

or 

6 

7 

8 

A 

Q 

A If they are represented by an attorney, or we 

9 have a search warrant, or some other exigent 

10 c i rcumstance. 

11 Q Even if they're represented by an attorney, 

12 wou l dn't you want to confirm tha t the client is, 

13 indeed, consenting to what the attorney is telling you? 

14 A Well, the attorne y represents the client, so 

15 if they say it's okay, then I believe the attorney. 

16 

17 

18 

19 

Q Oka y . We've had some discussions here today 

about the Morton building. We're from Florida, 

can't say I'm familiar with the type of building 

descr i bed to us as the Morton building. For the 

and I 

20 benef i t of the Court, what is it? 

21 A It's like a metal outbuilding, it would be 

22 l i ke a l arge garage almost, with no windows. 

23 

24 

25 

Q I'm thinking, is it li k e a barn? 

A Similar to a barn. It's more longer than it 

wou l d be square. 
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1 Q Okay. When -- at the conclusion of the 

2 interview of Mr. Lyden, you then interviewed 

3 Ms. Shepard, correct? 

4 A Yes. 

5 Q All right. Given that the property where 

6 learned the vehicle was located wa s Mr. Lyden's, did 

7 you ask Ms. Shepard for an y consent? 

8 A I don't believ e I did, no. 

9 Q Okay. After these interviews you went to 

10 premises, correct? 

11 A Yes. 

12 Q Okay. And do you reca ll how Mr. Lyden 

13 trave l ed to the premises? 

48 

you 

the 

14 A He was driving his car, and we followed him 

15 over there. 

16 Q Oka y . When you get t o the fence where the 

17 Morton bu i lding is contained, is there any conversation 

18 wi th Mr. Lyden about gaining access? 

19 

20 

21 

A 

Q 

A 

No. 

Okay. What happened? 

He pulled up and he unlocked the gate, and 

22 then he pushed the fence open, then he pulled up to the 

23 Morton bu i lding, we pulled up behind him, and he 

24 unlocked the Morton building and opened it up. 

25 Q Okay. And there was no verbal exchange 
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1 

2 

3 

4 

5 

between you or any other law enforcement agents and 

Mr. Lyden at that time? 

A No. His attorney wasn't present, so I 

cou l dn't ask him anything anyway. 

Q Fair enough. Did Mr. Lyden by act, apart 

6 from un l ocking and opening the gate, did he do one of 

7 these ( i ndicating), or usher you in, or did he just 

8 unlock the gate, walk through, and you followed him? 

49 

9 A I believe he j ust opened it up, and the doors 

10 to the Morton building are two large doors that slide 

11 open, to open up into the Morton building. So, you're 

12 

13 

r i ght there when he opens it up. 

Q And when he opened it up, you and the other 

14 agents entered the building? 

15 

16 

A 

Q 

Yes. 

Okay. Did you ever h a ve any discussions 

17 wi th, we' l l start with Mr. Lyden, about what he 

18 understood i n terms of Adam Shepard returning to his 

19 home? 

20 

21 

A 

Q 

I don't understand the question. 

Did you ever discuss with Mr. Lyden whether 

22 he be l ieved Adam was going to return back to Topeka? 

23 

24 

25 

A 

Q 

I don't believe so, no. 

Object. Same question with respect to 

Ms. Shepard, did you ever discuss with her whether Adam 
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1 

2 

3 

was going to return home? 

A I don't believe so, no. 

Q And you were aware that the vehicle was Adam 

4 Shepard's? 

5 A Yes. 

50 

6 Q And nobody told yo u otherwise, that that's my 

7 car, not Adam's? 

8 

9 

10 

A 

Q 

A 

Oh, no. 

Okay. How was the vehicle removed? 

There was a crime scene technician there with 

11 us at the scene, and she sealed e a ch area that could be 

12 opened with evidence tape, and a flatbed tow truck 

13 p i cked i t up. 

14 Q Was there any discussion with Mr. Lyden about 

15 physica l ly removing the car from the building? 

16 

17 

18 

19 

A I believe I mentioned that a tow truck was on 

the way, but other than that, no. 

Q Okay. And with respect to the search of the 

bui l d i ng and the seizure of the vehicle, once the 

20 veh i c l e was loaded up and removed, that ended that 

21 portion of the inves tigation. 

22 A We didn't search the Morton building, we just 

23 took the car and left. 

24 

25 

Q 

A 

Well, you entered it, right? 

Right. 
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1 Q And you looked around? 

2 A No. 

3 Q You didn't look when you went into the 

4 bui l ding? 

5 A No. We just made sure no one touched the 

6 car, and waited for the tow truck. 

7 Q All right. You entered the building, your 

8 eyes were open, you were able to see the contents of 

9 the inside of the building without invasively opening 

10 drawers or toolboxes or that sort of thing. 

11 A 

12 Q 

13 eyes were 

14 bui l ding? 

15 A 

Correct. 

In any event, you entered the building, your 

open and you could see the interior of the 

Correct. 

16 Q In addition to the crime scene technician, 

17 who e l se was present for the seizure of the vehicle? 

18 A I believe it was myself, Deputy Andrews, 

19 Deputy Esponal, and there was another family member 

51 

20 that was there that works for Billy, but I can't recall 

21 the name off the top of my head. 

22 Q In terms of government officials, however, 

23 it's the crime scene technician, yourself, Deputy 

24 Andrews, and Deputy Esponal? 

25 A Yes. 
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52 

Q Okay. And what time was it by the time you 1 

2 

3 

made i t to the premises of the Morton building? 

A I don't know, maybe 2 :00. It's in my report. 

4 Q I don't believe it is, but you can feel free 

5 to l ook, i f you'd like. 

6 

7 2: 0 0. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A That's okay. I believe it was approximately 

Q That would be 2:00 in the afternoon. 

THE COURT: The time the vehicle was actually 

taken? 

THE WITNESS: I believe so. That would be in 

the crime scene technician's report. I don't 

specifically recall e x actly when, that's just an 

approximation j ust based off of what I reca l l. 

MR. KACHERGUS: May I h a ve one moment, Your 

Honor? 

THE COURT: Yes. 

(Counsel conferring with client.) 

MR. KACHERGUS: Bear with me one second, Your 

Honor. 

THE COURT: Yes. 

MR. KACHERGUS: I don't believe I have 

anything further, Your Honor. 

THE COURT: Ms. Klingensmith, any redirect? 

MS. KLINGENSMITH: Briefly, Your Honor. May I 
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2 

3 

4 

5 

6 

approach the witness? 

THE COURT: Yes. 

REDIRECT EXAMINATION 

BY MS. KLINGENSMITH: 

Q Deputy, I want to show you a few photographs 

that are marked for identification only as State's A 

7 through K. If you could take a look at each of these 

8 photographs and tell me if you recognize them? 

53 

MR. KACHERGUS: Your Honor, may I approach as 

we l l, while they're looking at the photos. 

THE COURT: Yes. I assume you'd seen them 

already. 

9 

10 

11 

12 

13 

14 

15 

MR. KACHERGUS: I have, but it's been a while. 

THE COURT: I see. 

THE WITNESS: Okay. 

16 BY MS. KLINGENSMITH: 

17 

18 

19 

Q 

A 

Q 

Do you recognize each of those photographs? 

I do. 

And do they accurately depict the subject 

20 matter back on January 29, 2011? 

21 

22 

A 

Q 

23 any way? 

24 

25 

A 

They do. 

Do the photographs appear to be altered in 

No. 

MS. KLINGENSMITH: Your Honor, at this time 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

permission to enter State's A through K into 

ev i dence? 

THE COURT: Do you want it as a composite 

exhibit, or separately numbered? 

MS. KLINGENSMITH: A composite, Your Honor. 

THE COURT: An y objection from the defense? 

MR. KACHERGUS: No, Your Honor. 

THE COURT: It will be received as State's 

Exhibit 1, composite Ex hibit 1. 

MS. KLINGENSMITH: And Your Honor, if I may 

publish to the Co urt through the witness? 

12 THE COURT: 

13 BY MS. KL I NGENSMITH: 

Yes. 

14 Q Beginning with Composite lA, if you could 

15 p l ease describe for the Court what we're looking at in 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

this photograph? 

THE COURT: I thin k it's going to be better 

for the record if you go ahe a d and number them 

sequentially. 

MS. KLINGENSMITH: I think so, Your Honor. 

THE COURT: They'll be received then as 

State's 1 through 11. 

(The items last-above referred to were 

rece i ved into evidence as State's Exhibit 

Nos. 1 through 11.) 
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55 

1 

2 

3 

4 

5 

6 

7 

MS. KLINGENSMITH: Your Honor, would the Court 

prefer that we use the evidence cart, or do you 

want to j ust see the actual photos? 

THE COURT: Since I'll probably take the 

actual phot o s with me when I begin to review the 

testimony, just the actual photos are sufficient. 

MS. KLINGENSMITH: Oka y. 

8 BY MS. KL I NGENSMITH: 

9 Q Deputy Viera, beginning with State's 

10 Exh i b i t 1, can you tell the Court what's depicted in 

11 this photograph? 

A Yes. That's a view from, I believe it's 12 

13 Dundee Lane, and that's the Morton building in the 

14 center of the photo. 

15 that surrounds it. 

And that's the chain-link fence 

16 Q 

17 A 

18 fence. 

19 Q 

20 gate? 

21 

22 

23 

A 

Q 

A 

State's Ex hibit 2? 

That depicts the gate into the chain-link 

And is this after Mr. Lyden had unlocked the 

This is after he unloc k ed the gate, yes. 

State's Exhibit 3? 

This is another view from the unlocked gate, 

24 and it also shows the Morton building and the crime 

25 scene van there in the garage. 
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1 

2 

3 

4 

5 

Q 

A 

Q 

State's Exhibit 4? 

That shows the padlock that was on the gate. 

State's Exhibit 5? 

A That shows the front doors to the Morton 

bui l ding as they're slid open. That's Billy Lyden's 

6 vehic l e. And the red truck, I believe, was the other 

7 family member, I can't recall his name. 

8 

9 

Q 

A 

State's Exhibit 6? 

That's a closer picture of the front doors, 

56 

10 opened, and you can slightly see the Acura there inside 

11 the bui l ding. 

12 

13 

Q 

A 

State's Exhibit 7? 

That's another view of the doors opened, you 

14 can s l ightly see the Acura in that picture as well. 

Q 

A 

State's Exhibit 8? 

This is a view from the front doors of the 

15 

16 

17 

18 

19 

Morton building as they're opened, and a full view of 

the Acura with the tag displayed. 

Q So, prior to even entering the Morton 

20 bui l ding, you were able to verify the tag number to the 

21 white Acura in question? 

22 A Yes. 

23 Q State's Exhibit 9? 

24 A It's a photo of the driver's side of the 

25 Acura. 
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1 Q 

2 A 

3 Q 

4 A 

5 Acura. 

Q 

State's Exhibit 10? 

That's a photo of the front of the Acura. 

And State's 11? 

That's a photo of the passenger side of the 

Thank you, sir. 

MS. KLINGENSMITH: I don't have any other 

6 

7 

8 

9 

questions. 

THE COURT: May the witness step down, 

Mr. Kachergus? 

MR. KACHERGUS: Yes, sir. 

THE COURT: Is he excused, Ms. Klingensmith? 

MS. KLINGENSMITH: Yes, sir. 

THE COURT: Deput y Viera, I appreciate your 

testimony, thank you. 

THE WITNESS: Than k you, Your Honor. 

MS. KLINGENSMITH: Your Honor, I believe at 

57 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

th i s time the State is going to request to play the 

perpetuated testimony, I would offer it into 

ev ide nce. I believe the disk is already inside the 

player, so I'd offer it respectfully, I bel i eve, as 

State's Exhibit 12. 

THE COURT: Twelve. Any objection, 

Mr. Kachergus? 

MR. KACHERGUS: No, Your Honor. 
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THE COURT: It will be received as State's 12. 

(The item last-above referred to was 

received into evidence as State's Exhibit 

No. 1 2.) 

THE COURT: How long do you anticipate the 

testimony, Ms. Klingensmith? 

MS. KLINGENSMITH: Your Honor, I believe it's 

approximately 42 minutes. 

THE COURT: All right. 

(Tape playing.) 

Sir, please raise your right hand to be sworn. 

Do you solemnly swear the testimony you're about to 

give will be the truth, the whole truth and nothing 

but the truth, so help you God. 

I do. 

Can you please state your name for us. 

My name is Billy Lyden. 

Mr. Lyden, where do you live at. 

3825 Northwest Button Road. 

And how long have you lived there. 

THE COURT: Just one moment. 

(Tape stopped.) 

MR. KACHERGUS: We can hear it, but the 

screens are down. I don't know if the video 

being played for the Court. 
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THE COURT: It is being played for me. If you 

touch the screen it may trigger it. 

THE CLERK: 

THE COURT: 

Judge, those aren't touch screens. 

Okay. My all purpose clerk will 

get up and do the IT for you. 

MR. KACHERGUS: And I thank her very much. 

THE COURT: Do yo u want to start it over? 

MS. KLINGENSMITH: Yes, Your Honor. 

MR. KACHERGUS: We're okay with resuming. 

THE COURT: Okay. 

MS. KLINGENSMITH: And for the court reporter, 

I can provide her with a transcript. 

(Tape playing.) 

Sir, please raise your right hand to be sworn. 

Do you solemnly swear the testimony you're about to 

give will be the truth, the whole truth, and 

nothing but the truth, so help you God. 

I do. 

Can you please state your name for us. 

My name is Billy Lyden. 

Mr. Lyden, where do you live at. 

3825 Northwest Button Road. 

And how long have you lived there. 

Fi fty something years, I don't know. 

So, a good portion of your life. 

PAGE#3022 

Appendix 116



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 
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20 

21 

22 

23 

24 

25 

you. 

Well, a pretty good portion of it, yes. 

Okay. Who lives here at the residence with 

My wife, and -- right now. 

Yes, sir. 

And my oldest son. 

And what's your wife's name. 

Joan. 

And her last name is Lyden, I assume. 

Yes. 

And what's your son's name. 

Bruce Lyden. 

And how long has Bruce lived on the property 

with you. 

For 50 s omething years. 

Has anybody else ever lived at the residence 

with you. 

In the past, yes. 

and Brad. 

Janet a nd Joyce and Bruce 

Is that when they were growing up. 

As the y were growing up, yes. 

60 

Okay. Your daughter, Janet Shepard, how long 

has it been since she lived a t the residence. 

I couldn't tell you, that would be 

speculation. 
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21 

22 

23 

24 

25 

Okay. Would you say more than five years, 

l ess than five years. 

son. 

l ife. 

More than five years, yes. 

Okay. 

Yes. 

Do you have any grandchildren. 

Is Adam Shepard one of your grandchildren. 

Yes, he is. 

And is that your daughter, J anet Shepard's, 

Yes. 

And o bviously you've known Adam his entire 

Yes. 

Has Adam ever resided at this residence. 

Now, y o u mean lived here. 

Correct. 

Okay, no. 

Has he ever come and stayed for a period of 

time on vacation previously. 

No. 

Has he ever come and visited you at this 

residence. 

Yes. 

Is that when he lived in Kansas. 

Yes. 
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25 

Do you recall the last time Adam has been to 

the residence. 

No, I couldn't tell you. 

Okay. Would you say more than five years 

ago, less than five years ago. 

I would say less than five years, but. 

Okay. Do you recall when Adam moved to 

Florida. 

Yes. 

When was that. 

You mean a date, no. 

Not a specific date, but was it a few years 

ago. 

Yes. 

Okay. Prior to moving to Florida, where did 

Adam live. 

Now, that I -- to give you an address. 

62 

It's okay if you don't know the address. 

did he live in what state. 

But 

Topeka. 

Okay. And do you know who he lived with. 

Yes, I -- yes. I'm going to say yes. 

Who do you believe that he lived with. 

Janet. 

Okay. The property here on Button Road, who 
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owns the property. 

I do, or myself and my wife. 

Okay. Does Adam have any ownership of the 

property at all. 

No. 

Can you describe to me the property itself, 

as far as how large the property is and any 

buildings that may be on the property. 

It's 17 acres and there's two outbuildings 

and the house. 

63 

Okay. The outbuildings can you describe them 

me. 

One is a Morton building, and one is a stick 

building. 

Matt, I just want to make sure you're able to 

hear him, because he's very soft-spoken. 

If he can speak up, that would be preferable, 

but I can make do. 

Okay. The Morton building, is that enclosed 

by some kind of fence. 

Yes, it is. 

Can you describe the fence for me. 

It's six foot, chain-link fence. 

Is there any type of lock or security 

measures that are in place regarding the fence. 
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There's a lock on the gate. 

Okay. And then on top of the gate is there 

any type of fence or anythin g like that, or --

I think there's barbed wire, but I don't 

know. 

Okay. 

I do. 

And who owns that particular building. 

And does Adam have any ownership in that 

bu i lding. 

No. 

Has anybody ever lived in the building. 

No. 

What is contained inside the building. 

Materials. 

What type of materials. 

Building materials and equipment. 

Okay. 

Yes. 

For like construction type equipment. 

Does Adam have an y property inside of the 

Morton building. 

No. 

Has he ever stored any property inside the 

Morton building. 

Adam himself, no. 

Okay. Has there ever been anybody that lived 
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inside the Morton building, as far as was there 

ever a bed or anything like that inside the 

building. 

No. 

Okay. Silly questions, I know. Mr. Lyden, 

do you know why we're here today. 

No, I don't. 

Okay. We're here to talk about Adam's 

vehicle that he owned. Do you know what type of 

vehicle Adam owned back in 2011. 

No, I don't remember. 

Okay. Are you familiar with a white Acura. 

A white car, yes. 

Okay. We're here to talk a little bit about 

65 

how that car got into your Morton building. 

remember that vehicle being in your Morton 

building. 

Do you 

Yes. 

Okay. Are you feeling okay today. 

Yes, I am. 

I know that you recently had some health 

issues, and I just want to make sure you're 

understanding all of my questions I'm asking. 

If I don't, I'll ask you. 

Okay. Are you on any type of medication 
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right now. 

are. 

Yes. 

What type of medication are you on. 

Lord, I can't -- I couldn't quote what they 

Okay. 

Right. 

Several medications. 

Do any of them affect your ability to 

understand what's going on. 

is. 

No. 

Okay. So you're thinking clearly. 

I hope so. 

Okay. Do you know what day of the week it 

It's Friday. 

Okay. And pretty cold outside. 

Yes, it is. 

Okay. Back in late January of 2011 and into 

February 2011, a white Acura came into your 

66 

possession. 

possession. 

Do you recall how that came into your 

Yes. Janet asked me if I'd get it out of the 

weather, and I got it out of the weather. 

Okay. Do you remember when that was that she 

ca l led you. 
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I do not, no. 

Okay. Who called who, did you call her or 

did she call you. 

She called me. 

And based o n the conversation that you had 

with Janet Shepard, where did you go. 

Where did I go, I don't know. 

Di d you go pick up the car. 

I don't that I don't remember. 

Do you know where the car was at. Okay. 

Yes. I know where it was. 

Where was the car at. 

I don't know the address, I should but I 

don't. 

Was that Ms. Shepard's home. 

Yes. 

Was there an ybody present at the home with 

her. 

No. 

Objection, foundation. When 

I'm sorry, were you going to say something 

else. 

Foundation. 

Okay. Mr. Lyden, you don't recall anybody 

else being at the house with Ms. Shepard. 
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No. 

Okay . Where was the vehicle at, at her home, 

do you recall. 

It was parked in the drive. 

And who had the keys. 

Janet did. 

Up until that point in time when you got to 

the residence, had you spoken to Adam at al l . 

No, I had not. 

When you arrived at the residence, did you 

speak to Adam. 

No, I did not. 

What happened with the car at that point. 

It was put in the garage. 

Do you recall who put it in the garage. 

Not exact l y , no. 

Okay . 

Yes. 

Was it somebody in your family. 

And what exactly did you have to do to get it 

into the garage. 

Drive it over there and open the door and put 

it in. 

Okay . Was there any property that you had to 

move out of the Morton building. 

No. 
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Okay. Do you recall if there was any damage 

to the vehicle that resulted, based on it being 

taken from Ms. Shepard's house to your Morton 

bu i lding. 

Would you repeat that. 

Of course. When the car got transported or 

69 

dr iven from Ms. Shepard's ho u se to your Morton 

bu i lding, did any type of damage result, as far as 

did anybody crash the car. 

No. 

Di d anybody alter the car in any way. 

No. 

Di d anybody try and clean the car -

No. 

-- in any way, okay. Once the car was placed 

i nside the Morton building, did you leave the doors 

open or did you close access to the Morton 

bu i lding. 

We closed it. 

Okay. 

bu i lding. 

What type of door is on the Morton 

A sliding one. 

And is it locked then. 

Yes, it is. 

And who has the key to the Morton building. 
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I do. 

it. 

Okay. 

building. 

And Bruce and Brad both have a key to 

Does Adam have a key to the Morton 

No, he doesn't. 

After you secured the vehicle inside the 

Morton building, did you then secure the fence to 

the Morton building by locking it. 

Yes. 

70 

Okay. At some point in time did the marshals 

then come and meet with you regarding Adam Shepard, 

your grandson. 

After. 

After the car was placed in the Morton 

bu i lding. 

Yes. 

Okay. 

they came. 

No. 

Okay. 

And you don't recall the date of when 

The first time that they spoke with 

you, they were actually looking for Adam Shepard. 

Objection, leading. 

Why did they come to your residence the first 

time. 

I assume they was looking for Adam, yes. 
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At that point in time was there any 

discussion about the white Acura inside the Morton 

bu i lding. 

No. 

At what p o int in time was there a discussion 

regarding the vehicle being on your property. 

Now, that I don't know. 

Was it a different day. 

Yes. 

And was that at Ms. Shepard's home that there 

was a discussion about the car being on your 

property. 

No. 

Do you know where that conversation took 

place. 

If I -- no, I don't really, honestly. 

That's okay. At some point in time did the 

marshals speak with y ou regarding the white Acura 

be i ng on your propert y . 

Yes. 

And was Ms. Reid-Peterson present with you 

when they talked to y ou about the vehicle being on 

your property. 

I don't -- I don't remember that. 

Okay. When the marshals were speaking with 
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you , did they inquire how the vehicle got into the 

garage. 

I don't recall that. 

What did you tell the marshals about how the 

vehicle got on to the property. 

I don't -- I don't know. 

Okay . Do you recall how the marshals knew 

that the vehicle was on your property. 

I don't know . 

Okay. At some point in time did the marshals 

come to your residence here on Button Road. 

Yes. 

And was that to take possession of the white 

Acura. 

Objection , speculation. 

Why did they come to your property. 

To pick up the vehic le. 

Okay . And had they discussed that with you 

that that was the purpose for coming here. 

They told me that it was the purpose that 

they came. 

Okay . And did you give them permission to 

come on to the property. 

I did not. 

Are you saying that they forcefully entered 
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the property. 

They entered on their own. I don't know if 

you call that forceful or not. 

Okay. How did they get inside the gate to 

where the Mo rton building is. 

It was unlocked for them. 

Okay. And the y didn't have a key to the 

Morton building 

No. 

-- gate correct. 

Ri ght. 

And so, that would have been in your 

possession or one of your children's possession. 

Ri ght. And the y were instructed, we were 

i nstructed to unlock the g a te for them. 

Okay. 

Yes. 

Were you present at that time. 

And was anybody else present. 

Yes. 

Do you recall who was present. 

No. 

Okay. 

present. 

Yes. 

Was anybody else from your family 

Who from your family was present. 
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That I don't recall. 

Okay. 

Which ones it was. 

How did they get inside the actual Morton 

building. 

It was unlocked. 

And that key was in your possession. 

Right. 

And they then took possession of the white 

Acura. 

Yes. 

And they transported it off the property. 

Yes. 

And it's your testimony here today that they 

did not have your permission to come on to the 

property and take the vehicle. 

No. 

Okay. 

Or maybe that should have been a yes, they 

didn't have my permission, but. 

Okay. 

that point. 

Who had the keys to the vehicle at 

They were in it. 

At any point in time, Mr. Lyden, when the 

marshals were talking with you, did they threaten 
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you in any manner. 

We felt threatened all the time they were 

here. 

Okay. Can you explain why it is you felt 

threatened. 

war. 

Well, the fact that they was going 

We need a second, Matt. I'm almost done. 

Okay. You going to cut the recording. 

They was dressed as if they was in a war. 

I'm sorry, dressed as if they were going to 

(Witness nods head up and down.) 

Okay. Did they say anything that made you 

feel threatened. 

Just the way they act. 

Okay. 

doing. 

Can you be specific in what they were 

Not exactly, I guess, no. 

Okay. Do you recall if your daughter, 

Shepard, was present when they came and took 

possession of the vehicle. 

I don't know, I don't remember. 

Janet 

Now, I know you said that you felt 

75 

Okay. 

threatened. Did they make any kind of promises to 

you to come out to the property. 
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Promises, 

Okay. It 

Right. 

no. 

was just their appearance --

-- that made you feel threatened. 

Right. 

Okay. Now, I don't have any other questions 

76 

at this time, but I do want to walk through the 

photographs. What's the best way for me to do this 

on your end. 

Go ahead and do it by identification of the 

photograph by letter and have him describe what it 

is. I have no objection to that. 

Okay. What I'm going to do is have him hold 

the actual photo toward the camera so you can see 

that we're looking at the same one when I go 

through each of them, 

Fair enough. 

okay. 

Okay. Mr. Lyden, 

few photographs here. 

we're going to go through a 

I'm first going to show you 

what's been marked for identification as State's 

Exhibit A. If you would please hold that up in 

front of you, after you look at it, to make sure 

you recognize what's in the photograph. 

recognize that photograph, Mr. Lyden. 

Yes. 
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And what is that a photograph of. 

That's a photograph of the shop, Morton 

bu i lding. 

Okay. And does that photograph fairly and 

accurately depict your property -

Yes. 

-- back on the date in question. 

Yes. 

Does the photograph appear to be altered in 

any way. 

No. 

Okay. And in this particular photograph we 

see the fence surrounding the Morton building. 

Ri ght. 

77 

Okay. Thank you, sir. I'm going to show you 

now what's been marked for identification purposes 

on l y as State's Exhibit B. If you could look at 

that, and have it facing the 

recognize State's Ex hibit B. 

Yes. 

c a mera. 

And what is that a photograph of. 

The gate going into the building. 

Do you 

Okay. And does that photograph fairly and 

accurately depict what the gate looked like on the 

date in question. 
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Yes. 

And does the photograph appear to be altered 

i n any way. 

No. 

Okay. And that's only way to get into the 

area where the Mo rton building is, or is there 

another gate. 

There's no other gate. 

Okay. So, that's the only way in and out. 

That's the only way to get in and out of the 

bu i lding. 

Okay. I'm going to show you what's been 

marked for identification purposes as State's 

Exhibit C. Do you recognize that photograph. 

78 

Yes. That's another picture of the gate. 

Okay. And then, is that also going to be the 

dr i veway leading up to the Morton building. 

Yes. 

And does that photograph fairly and 

accurately depict the subject matter back on the 

date in question. 

Yes, right. 

Does the photograph appear to be altered in 

any way. 

No. 
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Thank you, sir. Show you now what's been 

marked for identification purposes as State's 

Exhibit D. 

Mr. Lyden. 

Yes. 

Okay. 

Do you recognize that photograph, 

And is that a photograph of what. 

Another of the gate. 

Okay. And does that also contain the lock 

that was on the gate. 

Yes. 

And was that, in fact, loc ked prior to the 

marshals coming onto the property. 

Yes, it was. 

Okay. And does that photograph fairly and 

accurately depict the subject matter back on the 

date in question. 

Yes. 

Okay. Does the photograph a ppear to be 

altered in any wa y . 

No. 

Show yo u what's been mar ked for 

i dentification purposes as State's Exhibit E. 

you recognize that photogra ph. 

Yes. 

Do 

And what is contained in State's Exhibit E. 
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A picture of the building and my vehicle. 

And does that accurately depict the subject 

matter therein back on the date in question. 

Yes. 

And does it appear to be altered in any way. 

No. 
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Now, in this particular photograph we see two 

vehicles. Which one was your vehicle. 

The Lincoln Town Car. 

And who owns the truck. 

The company does, I do too. 

Okay. And we see that the door to the Morton 

building is open in this particular photograph. 

Yes. 

Was that door closed prior to the marshals 

entering the property. 

Yes. 

And was that door locked. 

Yes. 

And is that the door that you provided the 

key, or somebody in your family provided the key to 

go ahead and unlock. 

Yes. 

I'm going to show you State's Exhibit F for 

identification. Do you recognize that photograph. 
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Yes. 

Okay. And what is that a photograph of. 

That's a picture of the door and the vehicle 

sitting there. 

Okay. And we see two vehicles in this 

particular photograph. 

Yes. 

Which two vehicles are you referring to, can 

you describe them. 

The two that you can see. 

Okay. One is the company truck. 

81 

One's the compan y truc k , and the other one is 

Adam's car. 

Okay. Does this particular photograph 

accurately depict the position of where the car was 

stored in the Morton building . 

Yes. 

Back on the date in question. 

Yes. 

And does the photograph appear to be altered 

i n any way. 

No, okay. 

i dentification. 

company truck. 

And State's Exhibit G for 

That's just a photograph of the 

Of the truck and the barn. 
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Okay . And does that photograph fairly and 

accurately depict 

Right. 

the subject matter therein back on the 

date in question. 

Yes. 

And does the photograph appear to be altered 

in any way. 

No. 

Thank you , sir. 

for identification. 

Showing State's Exhibit H 

Do you recognize that 

photograph, Mr. Lyden. 

Yes. That's a picture of Adam's car and the 

door. 

Okay. And contained in this particular 

photograph we see some items surrounding the car, 

is that the property that you have stored in the 

Morton building. 

Yes. 

And I believe you described it as equipment 

for your business. 

Right. 

Had anybody moved the car from that position 

since it was placed there when you picked it up 

from Ms. Shepard's home. 
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No. 

And does this photograph fairly and 

accurately depict where the car was actually stored 

and the items surrounding the building back on the 

date in question. 

Yes. 

And does the photograph appear to be altered 

i n any way. 

No. 

State's Exhibit I for identification. 

recognize -- yes. 

Do you 

-- I, Mr. Lyden. What is that a photograph 

of. 

That's a picture of Adam's car. 

And does that photograph fairly and 

accurately depict the driver's side of the white 

Acura back on the date in question. 

Yes. 

And does the photograph appear to be altered 

i n any way. 

No. 

State's Exhibit J for identification. 

recognize that photograph, Mr. Lyden. 

Yes. That's a picture Adam's car. 

Can you still hear him, Matt. 
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If he could speak up that would be 

preferable. 

That's a picture of Adam's car. 

84 

And does that photograph depict the front end 

of Mr. Shepard's car. 

Yes. 

And is that the condition that the front of 

the vehicle was in back on the date in question. 

Yes. 

And does the photograph appear to be altered 

i n any way. 

No. 

And State's Ex hibit K for identification, 

Mr. Lyden. Do you recognize that photograph. 

Yes. That's a picture of the truck and 

Adam's car. 

And does this photograph depict the passenger 

side of Adam's vehicle. 

Yes. 

And does it accurately reflect the condition 

back on the date the question. 

Yes. 

And does the photograph appear to be altered 

i n any way. 

No. 
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Thank you, sir. I don't have any other 

questions at this time. 

Good morning, Mr. Lyden. My name is Matt 

Kachergus, and I'm representing your grandson, Adam 

Shepard. How are you doing this morning. 

Pretty good. 

Good to hear. I j ust have a few follow-up 

questions to those of Ms. Klingensmith. There were 

several agents that came to your house the first 

time they arrived at your house, correct. 

Yes. 

And do you recall approximately how many men 

there were. 

I would say in the area of probably ten. 

And previously you had testified that they 

were dressed as if they were to go to war. Could 

you provide a little more specifics as to what they 

were wearing. 

They were all more or less in fatigues, and 

they had their pistols strapped on their side, and 

was ready to go. 

Did you answer the door when they arrived on 

that first occasion. 

I believe I did, but I -- yes. 

How many of these men did you see outside 
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your door. 

They were all on the front porch and the 

front step. 

And about how many men were surrounding that 

area. 

I would say ten. 

Were they all dressed in fatigues. 

Yes. The were all dressed alike. 

Di d they have other tactical gear on their 

un i form. 

Yeah. They had their guns and billy clubs, 

86 

and whatever else the y had strapped on their sides. 

When you say fatigues, would these be like 

sort of cargo pants, pockets on the side. 

Yes. They had pockets all over them. 

Di d they have boots or shoes on, do you 

recall. 

They had boots on. 

Were they all dressed in this manner. 

Yes, they were. 

Di d an y of these men have guns drawn, or were 

they were all carrying them a s sidearms. 

They were all carrying them on their sidearm. 

None of the guns were drawn. 

No. 
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And then, were these large men. 

Yes, they were. The gentleman that opened 

the door was probably 300 pounds, six or seven foot 

ta l l. 

Do y o u recall that gentleman's name. 

No, I don't. I recall he was of an Indian 

descent, and that was all I remember about him. 

Now, on that first occasion they were allowed 

i n to search the home, correct. 

Yes. 

And did all of the men enter the home, or did 

some remain outside. 

Well, there were some that remained outside, 

but there was -- I don't know, there must have been 

six to eight of them inside. 

Okay. And did they walk all through your 

home, or do you know where they went. 

Yeah. They virtually went a ll over the 

basement, the garage, the house, the office and all 

of that. 

And after they searched through your home, 

they left, correct. 

Yes. 

And you had testified previously that you 

don't recall where you had met them on the second 
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occasion, where they interviewed you, correct. 

Ri ght. 

You don't know where that was. 

Oh, where it happened. 

Yes, sir. That's what I'm asking. 

Okay. That happened at the attorney's 

office, I believe it was. 

88 

Okay. Who is the attorney of whom you speak. 

I don't recall his name. Well, it was your 

office, wasn't it. 

Is it a gentleman by the name of Malcolm. 

Malcolm, yes, it was. Thank you. 

Not a problem. And in fact, his name is 

Ma l colm Copeland is it not. 

Ri ght. 

And do y ou recall the occasion when you were 

i nterviewed by these gentlemen. 

Do I recall it. 

Yes, sir. 

Yes. 

And that took place in Malcolm Copeland's 

office. Was Mr. Copeland with you when you were 

i nterviewed. 

Yes. 

Okay. Do you recall how many of these men 
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that were in your home, accompanied with them, part 

of their entourage, do you rec a ll how many of them 

were in the office when you were interviewed. 

No, I do not . 

Was it mo re than one. 

Yes. 

Was it more than two. 

Now, that I don't remember. 

And you testified that you did not give them 

permission to search your property. Do you recall 

how, as best you can recall, what was the language 

used in -- that they used in telling you about the 

search of your property, do you recall what they 

to l d you about that. 

Not e x actly, no. 

Okay. You said that you didn't give 

permission earlier, that you felt you were 

i nstructed. 

i nstruction. 

Do y ou recall who g a ve that 

The guy's name I don't remember, no. 

a big Indian. 

He was 

Okay. Did you feel that you were being 

ordered that they were going to be allowed to come 

on your property. 

Yes. They was telling me that they were 
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going to do it. 

Did you feel you had any choice to resist 

that order. 

No. I felt like I didn't have. 

90 

Do you recall where that request that they 

were coming on to your property, where that command 

was given. 

At the front door. 

Of your home . 

Yes. 

Okay. And this is now on a second occasion 

that they returned to your home. 

No. The second occasion, that was here at 

the house, and I believe they pulled up, just 

pu l led up into the yard at that time. 

Was this --

And I happened to be outside. 

Was this before or after the meeting at the 

attorney's office. 

yard. 

That was after. 

Okay. 

Yes. 

They pulled up into the yard. 

And what happened after they pulled into the 

They asked me to go back and open the gate 
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for them. 

Okay. Did you have to drive to that 

l ocation, or is that somewhere you could wa l k to. 

No. I drove around there. 

And when you arrived at the gate, what were 

you told. 

Now, I don't remember what all they said 

there. 

Okay. Is it your recollection that you were 

i nstructed to open the gate. 

Yes, I was. 

Al l right. If I could, Mr. Lyden, I'm going 

91 

to direct your attention to these photographs that 

were shown to you a moment ago by Ms. Klingensmith. 

Okay. 

Specifically the one that has been identified 

as photograph A. Can you take a look at that for a 

second. 

Yes. 

I have a paper copy of that photograph before 

me and it's slightly difficult to tell the lighting 

in the room where I'm in. But is the door of the 

Morton building open in that photograph. 

Yes. 

Okay. 

PAGE#3054 

Appendix 148



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

No, whoa. 

I direct your attention to 

Matt, he asked you to wait a second. 

Very good, I will . 

I'll be right honest with you on that, I 

can't really tell for sure. It looks like it is 

open. 

Okay. 

Yeah. 

Okay. 

You think it's open. 

Well, yes, it definitely is. 

If I can, can I direct your attention 

to photograph E. 

Yes. 

And clearly the door to the building is open 

i n this photograph, correct. 

Yes. 

And then the ne x t photograph, photograph F, 

you can see the image of the Acura, correct, the 

wh i te car. 

Sorry that was me. 

Yes. 

92 

Oka y . And given the sequence of events about 

the instruction of the opening the gate and the 

opening of the door to the Morton building, these 

photographs were taken after all of that had 

transpired, correct. 
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Yes. 

Do you recall the men ta k ing the photographs. 

I do not. 

Can I direct your attention to photograph K, 

Mr. Lyden. 

Yes. 

The photograph that I'm looking at has the 

i mage, almost a silhouette of the gentlemen in the 

background. 

was 

Yes. 

Do y o u recognize any of those gentlemen. 

The one on the right is the gentleman that 

giving the orders. That's the one, you can 

on l y see half his head and you can see over the top 

of the vehicle. 

Okay. What about the gentleman to the left. 

The one on the left, that's me. 

That's you standing up in the Jeep. 

Yes. 

What about the gentleman to your left leaning 

on the front of the red truck. 

That is my son. 

Okay. Do you recall what the gentleman to 

the right that was giving the instructions was 

wearing at this time. 
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He had on his Army fatigues or whatever they 

ca l l them pants that they was wearing. 

st i ll dressed as an almost military. 

He was 

94 

Di d it appear to you to be the same garb that 

he was wearing the first time he came to your 

residence. 

Yes. 

Okay. Now, you testified I believe there 

were about ten of these men the first time they 

came to the residence. 

Yes. 

When you returned to the property after 

meeting at the lawyer's office, how many of these 

men came back to the property on that occasion. 

That I can't tell you for sure. 

three or four of them. 

There was 

Okay. There was more than the ones that were 

i n the photo. 

Yes. 

And you think there's three to four more that 

were present on that second date. 

I believe there was. 

Were they wearing the same garb that they 

were wearing on the first night they visited you. 

Yes, they was. 
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Did they all have firearms on their side. 

Yes. 

No one drew a gun on this occasion, I take 

it, correct. 

No. 

Okay. But it is your recollection that it 

was a command to open the gate and a command to 

open the Morton building. 

Yes. 

Gi ve me one second, Mr. Lyden. 

Al l right. 

What was your understanding of why the white 

car was being placed in your Morton building. 

Protection of the car, and it's out of the 

weather. 

Okay. And we're talking about late January, 

early February, back in 2011. 

Yes. 

This is Topeka, Kansas area. 

Yes. 

And what is the weather conditions in that 

area of the country at that time of year. 

It's very cold, normally rain, snow or that. 

You believed, did you not, that Adam, your 

grandson, was going to return and obtain that 
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vehicle back from you at some point in time in the 

future, did you not. 

Yes. 

No one had transferred ownership of that 

vehicle to you, did they. 

No. 

To your knowledge that was still Adam's 

vehicle, was it not. 

Yes. 

And at some point in time in the future you 

expected him to retrieve it, correct. 

Yes, I did. 

Mr. Lyden, I don't believe I have anything 

further this morning. Thank you for your time. 

Al l right, thank you. 

Matt, I have a few follow-up questions. 

you ready. 

Yes. 

Mr. Lyden, how far away is Ms. Shepard's 

house from your house. 

Oh, probably mile and a half, two miles, 

something like that. 

Okay. And did you ever speak to Adam 

regarding the vehicle. 

No, I didn't. 
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Did he ever ask you to hold the vehicle for 

him. 

No, he did not. 

What gave you the impression that Adam was 

going to return and take possession of the vehicle. 

Anybody would return to pick up their 

vehicle. 

So, it's nothing that Adam said directly to 

you. 

No. 

You just assumed he was going to come back 

for the vehicle. 

That's right. 

I don't have any other questions, Matt. 

Nothing further on our end. Once again, I 

would like to thank you for your time, Mr. Lyden. 

Thank you. 

(Tape stopped.) 

THE COURT: We've been at this now for two 

hours straight. For the benefit of the Court, the 

attorneys, the defendant, and the staff we'll take 

a ten minute recess. 

ten minutes. 

We are in recess for the next 

(A break was taken from 11:00 a.m. to 

1 1:10 a.m.) 
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THE COURT: Are we ready to go back on the 

record. 

MS. KLINGENSMITH: Yes, sir. 

THE COURT: All right. Ms. Klingensmith, 

l et's go ahead and bring the defendant out please. 

We're back on the record, Mr. Shepard is back 

in the courtroom along with his attorney. 

for the State is also present. 

Counsel 

Ms. Klingensmith, call your next witness 

please. 

MS. KLINGENSMITH: If we can please call Janet 

Shepard. 

THE COURT: Janet Shepard. Ma'am, please step 

forward, raise your right hand to be sworn. 

(Witness sworn in.) 

THE COURT: Ms. Shepard, please take your 

place on the witness stand, make yourself as 

comfortable as you can. Keep your voice up nice 

and loud, it's very important that I hear you and 

we also have to have an accurate record from the 

court reporter, and of course the attorneys and the 

defendant need to hear you as well. 

THE WITNESS: Okay. 

THE COURT: Go ahead and adjust the microphone 

as you need to. 
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1 Ms. Klingensmith, your witness. 

2 JANET SHEPARD, 

3 having been produced and first duly sworn as a witness 

4 on behalf of the State, testified as follows: 

5 DIRECT EXAM INATION 

6 BY MS. KLINGENSMITH: 

7 Q Good afternoon. If you could please tell us 

8 your name and spell it for the court reporter. 

9 A Janet Shepard, J-A-N-E-T S-H-E-P-A-R-D. 

10 Q Could you please tell us where you live? 

11 A Yes, just a minute. 

12 Q Yes, ma'am. Take a moment if you need it. 

13 A 3715 Northwest Brickyard Road (phonetic), 

14 Topeka, Kansas 66618. 

15 Q Ms. Shepard, how long have you lived at that 

16 residence? 

17 

18 

19 

20 

21 

22 her. 

23 

A 

Q 

A 

Q 

A 

Q 

24 residence? 

25 A 

Since 1 993, approximately anyway. 

And who lives at that residence with you? 

Now? 

Yes, ma'am. 

My aunt lives with me, I'm taking care of 

Back in January of 2011 who lived at the 

Just me, I think. 
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1 Q 

2 A 

3 Q 

4 A 

5 Q 

6 this case? 

A 

Q 

100 

Do you have any children? 

I do, yes. 

Can you please tell the Court their names? 

Adam, Dustin, and Kelsey (phonetic). 

And Adam being Adam Shepard, the defendant in 

Yes. 

Okay. Has --

7 

8 

9 MS. KLINGENSMITH: And Your Honor, if I may, 

10 and I hate to have her do this. 

11 BY MS. KL I NGENSMITH: 

12 Q Could you please identify your son here in 

13 the courtroom today by where he's seated and what he's 

14 wearing? 

15 A He's -- I can't -- o ka y. He's right there 

16 ( i ndicating), and with the glasses on and in green. 

17 THE COURT: The record will reflect that the 

18 witness has identified the defendant. 

19 BY MS. KL I NGENSMITH: 

20 Q And has your son ever lived at the residence 

21 wi th you on Brickyard Road? 

22 A Yes. 

23 Q Can you tell the Court when that was that he 

24 last resided with you? 

25 A I don't know the date, no. 
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1 

2 

3 

Q Approximately when was the last time he lived 

at that residence? 

A I don't know, I don't know how to give you a 

4 date on that, I don't know. 

5 Q Back in January of 2011, do you know where 

6 your son l ived? 

7 

8 

A 

Q 

In Florida, here in J a cksonville. 

Do you know approx imately when he moved to 

9 F l orida? 

10 A It was several years before that, but I'm 

11 sorry, I don't know. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Q Would it be fair to assume then that he 

hadn't l ived in the residence for several years, being 

that he l i ved in Florida? 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Correct. 

Okay. 

Yes. 

Your father is Billy Lyden? 

And can you tell the Court where he lives at? 

3825 Northwest Button Road, Topeka, Kansas. 

Have you ever lived at that resident? 

Yes. 

Do you know approximately when that was that 

23 you l i ved at the residence? 

24 

25 

A 

Q 

Growing up. 

So, several decades since you have lived at 
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the residence? 

A Uh-huh. 

THE COURT: You need to answer out loud. 

THE WITNESS: Oh, I'm sorry, yes. 

THE COURT: Than k you so much. 

BY MS. KLINGENSMITH: 

Q Do you have a key to that property? 

A No. 

Q Do you know whether or not Adam has ever 

l i ved at your father's residence on the Button Road? 

No. A 

Q Do you know approximately when the last time 

13 Adam would have visited your grandfather's residence on 

14 Button Road? 

A Christmas of '10. 15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

THE COURT: You mean her father's residence? 

MS. KLINGENSMITH: 

say grandfather. 

I'm sorry, yes , sir. 

THE COURT: You did. 

MS. KLINGENSMITH: I apologize . 

THE COURT: I just want to make sure I 

understand. I'm sorry, what was the answer? 

THE WITNESS: December of '10, Christmas. 

THE COURT: Than k you. 

25 BY MS. KL I NGENSMITH: 
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Q Can you tell us how often, I guess going from 

January 2011 time frame back, would Adam come visit 

in Kansas, since he had moved to Florida? 

A 

often. 

Q 

A 

Q 

Often, but to give you numbers, I don't know, 

Would it be every month, every six months? 

More often than six. 

Do you know what vehicle Adam owned back in 

9 January of 2011? 

10 A A name, no, I don't. 

11 Q Do you know the color of the car? 

12 A White. 

13 Q Was it a four door or two door? 

14 A I don't remember, I'm sorry. 

15 Q That's okay . 

16 MS. KLINGENSMITH: Your Honor, may I approach 

17 the witness. 

18 THE COURT: Yes . 

19 BY MS. KLINGENSMITH: 

20 Q Ms. Shepard, I'm going to show you what's 

21 been entered into evidence as State's Exhibit 8, 9, 10, 

22 and 1 1 . If you could take a loo k at these photographs 

23 and tel l me if you recognize the vehicle in the 

24 photographs. 

25 A It's been so long ago, but, yes. This is 
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1 Adam's car as best I can tell. 

2 Q That's the vehicle you knew to be owned or in 

3 the possession of Adam? 

4 

5 

A 

Q 

Yes. 

Did you also recognize the property in these 

6 photographs where the car is at? 

7 

8 

9 

10 

A 

Q 

A 

Q 

11 property? 

12 

13 

A 

Q 

Uh-huh. 

Where is that? 

That's the company warehouse. 

And that's contained on your father's 

Yes. 

The wh ite vehicle that's depicted in State's 

14 Exhibit 8, 9, 10, and 11, do you recall when that came 

15 into your possession? 

16 

17 

18 

19 

A 

Q 

A 

Q 

Monday of that week. 

So, Monday, January 24 of 2011? 

Yes. 

Can you tell us when you first had contact 

20 with Adam in January of 2011? 

21 A Sunday. 

22 Q So, Sunday the 23rd? 

23 A Uh-huh, yes . 

24 Q Who called who? 

25 A I believe he called me first. I don't know, 
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1 I don't know, I'm sorr y . 

2 Q Do you know appro x imately what time of day 

3 that ca l l was? 

4 A 

5 evening. 

6 

7 

Q 

A 

It was late in the afternoon or early 

What was discussed between you and Adam? 

At this point in time I don't remember, I 

8 rea l ly don't. 

Did you know where he was? 

105 

9 

10 

Q 

A No. I mean, I assumed he was here, you know, 

11 in Flor i da. 

12 Q Did you learn that he would be coming to 

13 Kansas? 

14 A Yes. 

15 Q Did you learn how he was going to be coming 

to Kansas? 16 

17 

18 

19 

20 

21 

A I don't know if I did then, no. 

Q Did he tell y ou when he wa s going to be 

com i ng to Kansas? 

A 

Q 

Repeat that one more time, when? 

Yes, ma'am. When did he tell you, the next 

22 week, the next day, the ne x t month? 

23 

24 

25 

A 

Q 

A 

I think he said he was he a ded to Kansas. 

And did he tell you why? 

No. 
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A 

Q 

Were you expecting him? 

I hadn't been, no. 

106 

Were you, since you weren't expecting him at 

4 this po i nt, were you surprised that he was coming to 

5 Kansas? 

6 A I think excited would have been more like it, 

7 to see him, yes. 

8 Q Okay. Do you recall having any other 

9 conversat i ons with Adam on that Sunday, January 23rd? 

10 

11 

A 

Q 

We talked several times, yes. 

At any point in time did you learn the reason 

12 why Adam was coming to Kansas? 

13 A No. 

14 Q Did you ever ask him why? 

15 A Yes, I think I did. 

16 Q And what was his respo nse? 

17 A I don't recall. 

18 Q Did he tell you how long he would be staying? 

19 A No. 

20 Q Did you ask him how long he would be staying? 

21 A No. 

22 Q On what date did Adam arrive at your home in 

23 Topeka, Kansas? 

24 

25 

A 

Q 

On what date, it would have been that Monday. 

The 24th? 
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1 

2 

3 

A 

Q 

A 

If that was -- yes. If that was Monday. 

Do you recall approximately what time? 

Midmorning. I can't put a time on it, but 

4 mi dmorn i ng. 

5 

6 

7 

Q 

A 

Q 

How did he get to your home? 

He drove. 

And did he dri ve the white four door Acura 

8 that's depicted in State's Ex hibits 8, 9, 10, and 11? 

9 

10 

A 

Q 

11 your home? 

12 A 

13 Q 

14 A 

15 Q 

16 A 

17 Q 

He drove his car, yes. 

What did he do with the car when he got to 

Parked it. 

Where did he par k it? 

In the garage. 

And did he close the garage door? 

I did. It's a two car garage. 

Yes, ma'am. And what did you say to Adam 

18 when you first saw him? 

19 

20 

A 

Q 

What? 

What did you say to Adam at this point, 

107 

21 what's the i nitial interaction that you have with him? 

22 A Give him a hug. Besides that, I'm just going 

23 off of what I would probably do. I've had a lot hit me 

24 here l ate l y, and I don't remember a lot of things. 

25 Q Okay. Do you remember what Adam told you 
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when he first got to your home? 

A No, I don't. 

Q Do you recall any of your discussions with 

1 

2 

3 

4 

5 

6 

Adam inside of your home, when he first arrived on the 

24th? 

A No. I can't say I do. Any of our first 

7 I, you know, I can't remember like what would come 

8 where, and you know. I don't know, no. 

9 

10 

11 

12 

13 

14 

15 

20 

Q 

A 

Q 

How long did Adam stay at your house? 

We were there -- not there that long. 

Approximately? 

A I don't know, ten, 15 minutes, I don't know, 

minutes. I don't know. 

Q 

A 

That's okay. 

I'm guessing, I'm guessing when I say those 

16 things, so. 

17 

18 

19 

20 

21 

Q 

very long? 

A 

Q 

A 

Is it fair to sa y he did not stay there for 

Right. We did not stay there for very long. 

Where did you go? 

We went up to well, actually we just took 

22 a drive at first, and then we went up to a hotel. 

23 Q What did you and Adam t a lk a bout on the 

24 drive? 

25 A I don't know, a lot of things. But I don't 
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1 know right now what we tal ked about. 

2 bump on h i s head, I asked about that. 

And what did he tell you? 

109 

He had a huge 

3 

4 

Q 

A I don't know, he got hit or hit something, I 

5 don't know passed that, I don't know. 

6 

7 

Q 

A 

Why did you go to the hotel? 

To see if I could get him to lay down and 

8 take a nap. 

9 

10 

Q 

A 

Why didn't you go back to your home? 

Because we were driving, we were just driving 

11 around and that's where I went. 

12 Q So, instead of driving to your home, you 

13 dec i ded it was better to go to a hotel? 

14 A I can't say I decided it was better, that's 

15 just what I did. 

16 Q Oka y . And what did yo u guys do when you got 

17 to the hotel? 

18 A I got him something to eat, and he laid down 

19 for a l i ttle bit, and then left. 

20 Q Approximately how long was he at the hotel? 

21 A I don't know. 

22 Q How far away is the hotel from your home? 

23 A Maybe 20 minutes, 15, 20. 

24 Q And did you stay the entire time that Adam 

25 was at the hotel? 
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1 A Did I stay, yes . 

2 Q What car did you use to get to the hotel? 

3 A Mine. 

4 Q And who drove? 

5 A I did. 

6 Q And why did you take your car? 

7 A Because I was driving, he had been driving a 

8 long time. 

9 Q When Adam left the hotel, were you still at 

10 the hotel? 

11 A Yes. 

12 Q How did Adam leave the hotel? 

13 A In my car. 

14 Q And why did you give Adam your car? 

15 A Because he was going to leave, he was headed 

16 over to get something, I think. There's a little Easy 

17 Shop (phonetic) there. But anyway, I just gave him my 

18 car. 

19 Q Did Adam make any reference to why he didn't 

20 want to drive his own car? 

21 A Actually, he didn't say that. He never said 

22 that to me. 

23 Q Did you know where Adam was going to go? 

24 A No, I didn't. 

25 Q Did you have any expectation that he would 
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1 return to your home with your car? 

2 

3 

4 

5 

A 

Q 

A 

Q 

Yes, I did. 

And what gave you that impression? 

Just, I mean j ust him. 

So, was there a conversation where he 

111 

6 informed you that he was going to be returning to your 

7 residence? 

8 A I don't know what was said, but yes. I 

9 somehow knew that he was returning. 

10 have thought any different. 

I never once would 

11 

12 

13 

14 

15 

16 

17 

18 

19 

THE COURT: So that I'm clear in what you're 

te l ling me, and I apologize for interrupting the 

State. He left you at the hotel to return to the 

home? 

THE WITNESS: I didn't know where he was 

go i ng. 

THE COURT: But he left you at the hotel. 

THE WITNESS: Yes. I wa s at the hotel. 

THE COURT: Okay. Ms. Klingensmith. 

20 BY MS. KL I NGENSMITH: 

21 Q And also j ust so the record is clear, he left 

22 you at the hotel without a vehicle? 

23 

24 no. 

25 

A 

Q 

Right. I didn't have a vehicle right then, 

Outside of giving Adam your vehicle, what 
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1 e l se did you give to Adam? 

2 

3 

4 

A 

Q 

A 

I gave him some money. 

Do you recall approximately how much? 

I'm not exactly sure now, but it was 

5 somewhere around a thousand. 

Could it have been a little bit more? 

112 

6 

7 

Q 

A It could have been, yeah. It could have been 

8 a l i ttle bit more, it could have been a little bit 

9 less, I'm not sure. 

10 Q Okay. Where did the money come from? 

11 A My account. 

12 Q And 

13 A Me. 

14 Q I'm sorry, go ahead. 

15 A From me, my account. 

16 Q At what point in time did you go and retrieve 

17 over $1,000 from your account? 

18 A There was an ATM there. I can't get a 

19 thousand all at once out of the ATM, but. 

20 

21 

22 

Q 

A 

Q 

An ATM where? 

At the hotel. 

And why did you ta ke a t least $1,000, from 

23 what your testimony has been, and possibly more out of 

24 the ATM to give to Adam? 

25 A Well, I didn't take it all out of the ATM. 
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1 

2 

3 

4 

5 

6 

But I took some of it out of the ATM. 

Q Okay. 

A And I gave it to Adam. 

Q 

A 

Q 

Why? 

He didn't ha v e an y money on him. 

Okay. Why did you feel that he needed over 

7 $ 1 ,000 i n cash, if you believed he was coming back to 

8 your home? 

113 

9 A I didn't know that he needed $1,000 in cash. 

10 That's just what I gave him. And I've given my kids --

11 wel l , I g i ve my kids money for things all the time, so. 

12 

13 

Q 

A 

Did you give Adam anything else? 

For bills and that. Not tha t I recall. 

14 Wel l , food, I had bought a sandwich. 

15 Q Do y o u recall whether or not you gave him a 

16 cel l phone? 

17 A No. I didn't give him a cell phone. 

18 Q Did Adam have a cell phone on him at that 

19 t i me? 

20 A I don't know. Yeah. I would assume, but I 

21 don't know. 

22 

23 

24 

25 

Q 

A 

Q 

A 

How did you get home from the hotel? 

I called my mom. 

Why did you call your mother to pick you up? 

Because I didn't have a car there. 
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1 Q Was there no agreement between you and Adam 

2 that he was going to come back and pick you up? 

3 A Huh-uh. We hadn't said anything like that, 

4 no. 

5 Q How quickly after Adam left the hotel did you 

6 cal l your family to come pick you up? 

7 

8 

9 

10 

11 

12 

13 

14 

A I don't know, I don't know. 

THE COURT: 

THE WITNESS: 

THE COURT: 

ca l led? 

THE WITNESS: 

Did you spend the night? 

No. I did not spend the night. 

How late was it when you finally 

Oh, it was fairly soon, you 

know, within an hour. 

THE COURT: Okay. State. 

15 BY MS. KL I NGENSMITH: 

16 

17 

Q 

A 

Where did you go, when you left the hotel? 

I don't know. I either went to my folks, or 

18 I went home. But I don't know, I can't tell you now, I 

19 don't remember where I went. It was one or the other. 

20 Q On that same day, the 24th, did you contact 

21 your father, Billy Lyden, about Adam's vehicle at your 

22 home? 

23 

24 

25 

A 

Q 

A 

I don't know if it was on the 24th. 

The 24th or possibly the 25th? 

One of those two days, yes. But I don't know 
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1 which. 

2 Q Why did you contact your father regarding the 

3 veh icl e? 

4 A Because I wanted it moved, because a 

5 detective from here or somebody from here called me, 

6 and I wanted it preserved. 

7 

8 

Q 

A 

Preserved for what? 

So everyone could see that there was nothing 

9 wrong with the car. 

10 Q Did the detectives tell you specifically that 

11 they were looking for Adam's vehicle? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A 

Q 

preserve 

A 

Q 

A 

Q 

veh i c l e 

inc ident 

A 

Q 

A 

24 on that. 

25 Q 

No. I don't think so, I don't remember. 

What made you assume th a t you needed to 

the car then? 

Something that he said. 

But you don't recall what that was? 

I don't recall exactly what he said, no. 

Did Adam sa y an y thing to you regarding his 

being involved in any k ind of altercation or 

i n Florida? 

I don't remember. 

Where were the keys to the car? 

I don't -- I don't remember, I don't remember 

Did Adam contact you once you left the hotel 
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on the 24th? 

A He did, yeah. 

Q And what did he say? 

1 

2 

3 

4 

5 

6 

7 

8 

A That he was laying down, and he was going to 

take a rest. 

Q 

A 

Q 

Did he say where he was at? 

No, he didn't. 

Did he e xpress any indication to you that he 

9 wou l d be returning to your home, when you spoke to him 

10 on the 24th? 

A I don't recall. 11 

12 

13 

14 

Q Do you recall if he expressed any intention 

to retr i eve his vehicle? 

A He never gave me any indication that he 

15 wou l dn't be retrieving it. 

16 Q 

17 A 

18 yeah. 

19 Q 

Did he give you any indication that he would? 

Yeah. Well, I knew he would, he'd be back, 

What gave you that impression, was it 

20 something Adam said? 

21 

22 

23 

A 

Q 

A 

Yeah. 

What did he sa y ? 

I don't know what he said though. It's just, 

24 that's what I'm telling you, I don't remember exact 

25 conversat i ons. 
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1 Q Ms. Shepard, do you rec a ll meeting at the 

2 State Attorney's Office, now this is back in June of 

3 201 1 so I know it's been some time, with an attorney to 

4 g i ve a sworn statement to the State Attorney's Office? 

Uh-huh, yes. 5 

6 

A 

Q Ms. Shepard, I'm going to show you a copy of 

7 your sworn statement that's been provided to the 

8 defense attorney as well. If you could take a look at 

9 page 42 and kind of read through that page and see if 

10 that refreshes y o ur recollection on whether or not 

11 there were any conversations with you and Adam about 

12 the veh i c l e. 

13 A (Witness reading.) Okay. What are you 

14 ask i ng me? 

15 Q Were there any conversations between you and 

16 your son, Adam, regarding him returning to get his 

17 veh i c l e? 

18 A Okay. And I told you I don't know. Is that 

19 not what you're wanting? I mean, is that not what 

20 you're -- is that not going with this, is that what 

21 you're sa y ing. I don't underst a nd what you're saying. 

22 Q Ms. Shepard, sitting here today, do you 

23 recal l i f there were any conversations between you and 

24 Adam regarding him returning to get the vehicle? 

25 A I don't know what they were. 
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2 

3 

Q 

A 

Q 

118 

Okay. 

Is what I'm sa y ing. 

And now, reading this transcript of your 

4 sworn statement back on June 22nd of 2011, which would 

5 you agree with me was closer to January 24, 25, 2011, 

6 than i t is here today? 

7 

8 

9 

10 

11 

A 

Q 

A 

Q 

A 

Would I agree that 

Closer in time. 

-- that this date is closer to -

January 24th and January 25th of 2011? 

Yes. I would agree with that. 

12 Q Would you agree your memory was more accurate 

13 back i n June 22nd of 2011, than it would be today? 

14 A I don't know, quite honestly. Because I've 

15 had a lot going on, and I had a lot going on then too. 

16 So, yes. I don't know what was said, that's what I've 

17 

18 

19 

20 

been te l l i ng you, I don't know. 

Q I understand. After re ading the transcript 

though of what you said back on June 22nd, 2011, when 

asked if there were any conversations about the 

21 vehicle, does this refresh your memory? 

22 

23 

24 

25 

THE COURT: Not as to their substance, but as 

to whether they occurred? 

MS. KLINGENSMITH: Correct. Whether she 

recalls making --
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

119 

THE COURT: What she's a sking you is whether 

or not you remember having conversations, not 

necessarily what the conversations entailed, but 

whether the conversations occurred. 

THE WITNESS: Well, I know there was 

conversations, I just don't know what the 

conversations were. 

THE COURT: These were conversations about the 

vehicle that she's referring to, do you understand 

that? 

THE WITNESS: Okay. I understand that, yes. 

I just -- I understand here, was there anything 

sa i d on his car, or, and I don't know what's after 

the or. But anyway, I know there was 

conversati o ns, I just don't know what they were. 

BY MS. KL I NGENSMITH: 

Q Okay. Back on January 22, 2011 though, when 

asked if there was an y type of a greement on what you 

were supposed to do with the car, your testimony was, 

20 there wasn't anything said on his car, or there just 

21 wasn't. So, on June 22nd, your testimony was, there 

22 was no discussions on what y ou were supposed to do with 

23 the car, what was supposed to t ake pl a ce with the car. 

24 Today your testimony is there were conversations 

25 between you and Adam regarding the car, you just don't 
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1 

2 

3 

recal l what they were. 

A I'm saying there were conversations, 

know what they were, period. 

I don't 

4 Q Okay. 

5 A And you know, whether it -- I just don't know 

6 what they were. 

7 Q So, back on June 22nd, when you testified 

8 under oath that there were no conversations about the 

9 car, you were misspoken? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

A I'm not saying that either. I'm just saying 

I don't recall what our conversations were. 

Q I understand you don't recall here today. 

But my question is, on June 22nd you said there were 

none. 

MR. KACHERGUS: Is this relating to the 

vehicle, or conversations, if we could be specific 

about the topic of conversation. 

THE COURT: I'll sust a in the objection. If 

you would j ust narrow and rephrase your question, 

20 want to make sure the witness understands what's 

21 be i ng asked. 

22 BY MS. KL I NGENSMITH: 

23 Q Ms. Shepard, correct me if I'm wrong, my 

24 understanding of your testimony sitting here today is 

25 that there were conversations between you and your son, 
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1 Adam Shepard, regarding what you were supposed to do 

2 wi th the vehicle in question here today, you just don't 

3 recal l what those were? 

4 

5 

6 

7 

8 

A Correct. I don't -- I don't -- there were 

conversat i ons. 

Okay. Q 

A 

Q 

I don't remember what the conversations were. 

Back on June 22nd of 2011, you testified that 

9 there were no conversations between you and your son 

10 regarding what you were supposed to do with this 

11 veh i c l e. Why is your testimony different here today, 

12 than on June 22nd? 

13 A I don't think my testimony is any different. 

14 I'm say i ng I don't remember what the conversations 

15 were, or what they were about. 

16 it as being different. 

I don't -- I don't see 

17 

18 

19 

20 

21 

22 

23 

24 

25 

no 

Q Ms. Shepard, on June 22nd you said there were 

conversations. 

MR. KACHERGUS: About the vehicle. 

MS. KLINGENSMITH: About the vehicle. 

THE COURT: 

dealing with. 

THE WITNESS: 

Correct. That's what we're 

Okay. 

BY MS. KL I NGENSMITH: 

Q And today you're saying there were, you just 
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do not reca l l? 

A I'm just sa y ing there were conversations. 

I'm not saying what they were about, I'm not saying it 

was about the car, I'm not saying it was about 

anyth i ng. I 'm just sa y ing there were conversations, 

and I don't remember what those conversations were. 

7 That's what I'm saying. Is that not clear, am I --

8 THE COURT: You do the best you can. 

9 BY MS. KL I NGENSMITH: 

10 Q Ms. Shepard, who came to your home to help 

11 move Adam's vehicle? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

A 

Q 

A 

Q 

A 

My dad and my brother. 

And who drove the vehicle? 

I don't know. 

Was the vehicle driven? 

Yes. As far as I know. But I don't know 

that either, I guess. But y es, as far as I know, it 

was. 

Q So, you cannot tell this Court whether or not 

somebody put the keys in the ignition and drove, or if 

21 the car was towed to your father's property? 

22 

23 

24 

25 

A 

Q 

A 

Q 

I think it was driven. 

You don't recall who drove it? 

I don't know who drove it. 

Did you go to your father's property with the 
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1 vehic l e? 

No. 2 

3 

A 

Q So, the vehicle was turned over and into the 

4 possession of your father, Billy Lyden, and I believe 

5 another family member? 

6 

7 

A 

Q 

I asked them to move it, yes. 

Did you know where the vehicle was being 

8 taken at that time? 

9 

10 

11 

12 

A 

Q 

A 

Q 

I don't think so. 

When did you learn where the vehicle was? 

I don't know. 

Was it before or after the marshals showed up 

13 at your father's residence on January 28? 

14 

15 

16 

17 

A 

Q 

A 

Q 

I would have known before. 

Who told you? 

I don't know. 

Had you had any further conversations with 

18 Adam at this point, into the 26th or 27th? 

19 A No. 

20 Q Did he return to your home? 

21 A No, not yet. 

22 Q On the 24th, he never came back to your home? 

23 A No. 

24 Q 25th? 

25 A No. 
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1 Q 26th of January 20 11, did he come back to 

2 your home? 

3 A Huh-uh, no. 

4 Q January 27th, 2011? 

5 A No. 

6 Q January 28th, 2011? 

7 A No. 

8 Q Has Adam ever returned to your property since 

9 being arrested in Februar y of 2011? 

No. 10 

11 

A 

Q Had you informed Adam that you had moved the 

12 vehic l e? 

13 A No. 

14 Q On January 28th , did you have contact with 

15 the U.S. Marshals? 

16 A Is that a Friday, do you know? 

17 Q I believe so. 

18 A Yes. 

19 Q Was that at your father's residence? 

20 A Yes. 

21 Q And who answered the door when the marshals 

22 knocked on the door? 

23 A I don't recall really. 

24 Q Did you answer the door? 

25 A It might have been, but I don't recall if I 
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1 did. 

2 Q Do you recall any of the conversations with 

3 the marshals? 

4 A I recall that they were threatening, they 

5 were intimidat ing, they were bullying. 

6 Q Ms. Shepard, and I apologize, we'll get 

125 

7 there. But that wasn't my question. My question was, 

8 do you reca l l the conversation? 

9 A No. 

10 Q Now, you 've described their demeanor. 

11 A Yes. 

12 Q Specifically, what was threatening about 

13 them? 

14 A They came in gear that was huge boots, they 

15 were seven feet tall, they -- one stuck his foot in the 

16 door, they had big stuff on , a ll black, hats, the front 

17 porch isn't big enough to hold that many people, and 

18 there was easily eight, nine, ten, I don't know, there 

19 was a ton of them. 

20 Q What did they say that was threatening or 

21 demanding? 

22 A It was the way they de livered, their verbiage 

23 that they came across with. 

24 

25 

Q 

A 

What did they say? 

I don't remember. 
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1 Q While they were present there, did you have 

2 contact with your attorney? 

3 A Yes, I did. 

4 Q Jackie Reid Peterson (phonetic)? 

5 A Yes. 

6 Q Why did you call her? 

7 A Because they we re demanding things, they were 

8 threatening. 

9 

10 

Q 

A 

What were they demanding? 

The house, they were just demanding several 

11 things, actually. The y were rude. 

12 Q Did they try to force their way into the 

13 home? 

14 A I don't know, I don't know if I would say 

15 that for sure, but. 

16 

17 

Q 

A 

18 wou l d say. 

19 Q 

When you said you wanted to contact 

They were very intimidating, that's what I 

When you said that you wanted to contact your 

20 attorney, Ms. Peterson, did they a fford you that 

21 opportunity to contact her? 

22 A I was calling her as -- I guess they didn't 

23 -- I didn't ask them for permission to call. 

24 Q Okay. At any point in time did they tell you 

25 to stop communicating with Ms. Peterson and to 
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communicate with them? 

A I just let them communicate with her, I gave 

them the phone. 

Q Okay. Did you then speak with Ms. Peterson 

after the marshals spoke with Ms. Peterson? 

A Yes, I did, uh-huh. 

And what took place at that point? Q 

A She said just go ahead and let them search 

9 the house, which was fine. 

10 

11 

12 

13 

14 

15 

Q 

A 

Was your father present? 

Yes. 

Q And after the advice of Ms. Peterson, both 

yourself and your father allowed the marshals access to 

the home to search for Adam? 

A I didn't, it's not my house, it's his. I 

16 didn't give them permission, he did. 

17 

18 

19 

Q 

A 

Q 

Once they searched the home, did they leave? 

I believe they did, I don't know. 

Were you part of the conversation with 

20 Ms. Peterson where there was an agreement to schedule a 

21 meeting to speak with the marshals the next day? 

22 A I don't know if I was part of that. I don't 

23 know if that was just her and them, I don't know. 

24 

25 

Q Did you know that the marshals wanted to 

speak with you further? 

PAGE#3090 

Appendix 184



1 

2 

3 

4 

5 

6 

7 

8 

9 

128 

A From her, yes. 

Q Okay. At what point in time on the 29th did 

you meet with Ms. Peterson? 

A 

Q 

A 

Q 

A 

Q 

I don't know, I don't know. 

Do you know where you met Ms. Peterson at? 

At her office. 

What was the purpose of going to her office? 

For them, the marshals. 

And do you recall what time that appointment 

10 was supposed to be? 

11 A No, I do not. 

12 Q Was your father present at that time with 

13 you? 

14 

15 

16 

17 

18 

19 

20 

21 

A 

Q 

When I talked with them? 

When you talked with Ms. Peterson, when you 

f i rst got to her office. 

A I don't know. 

Q At some point in time do you recall your 

father be i ng present at all on the 29th at your 

attorney's office? 

A Not her office. He wa s at a different 

22 attorney. 

23 

24 

25 

Q 

A 

Q 

Mr. Copeland (phonetic)? 

Yes, I think so. 

Do you recall why the first meeting with the 
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1 marshals was cancelled, or do you know why? 

2 A There wasn't one cancelled that I'm aware of. 

3 Q Once the marshals showed up at the home on 

4 the 28th, what discussions did you have with your 

5 father regarding the white vehicle that belonged to 

6 Adam be i ng i n your possession or your father's 

7 possess i on? 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

A 

Q 

We didn't have any discussion. 

What did you tell your attorney? 

MR. KACHERGUS: Objection. 

THE COURT: Well, it's not her's to raise, 

Mr. Kachergus, it's overruled. There isn't 

attorney client privilege. The lawyers ask that 

question if there's no lawyer here to raise an 

objection. 

THE WITNESS: And I didn't understand what you 

sa i d, I'm sorry. 

18 BY MS. KL I NGENSMITH: 

19 Q What did you tell Ms. Peterson regarding you 

20 being in possession of the white Acura TL, or your 

21 father be i ng in possession of the white Acura TL that 

22 belonged to Adam that's in question here today? 

23 

24 

25 

A 

Q 

A 

I don't recall, I don't know. 

You didn't tell your attorney anything? 

I don't know what I told her. I don't recall 
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4 

5 

6 

anything on that. 

Q How did your attorney know about the white 

Acura TL being in the custody of Mr. Lyden? 

A I don't -- I guess -- I don't remember. I 

don't know, I don't remember. 

Q Ms. Shepard, do you recall entering into an 

7 immunity agreement with the U.S. Attorney's Office in 

8 Kansas? 

A what? 

130 

9 

10 

A 

Q An immunity agreement, where they agreed not 

11 to prosecute you federally for information that you 

12 have regarding your son, Adam Shepard, and the vehicle 

13 that was owned by Adam Shepard? 

14 A There is a paper that we signed, I don't know 

15 what i t was called. 

16 Q Is it your testimony th a t nobody went through 

17 that document with you and explained to you that by 

18 cooperating and giving your interview that you would 

19 not be prosecuted federally in Kansas? 

20 

21 yes. 

A There was a paper that somebody went over, 

I can't remember what it was, and I don't 

22 remember what it's called. 

23 Q Okay. If you don't remember what it was or 

24 what i t was called, do you recall why you were signing 

25 an immunity agreement to not be prosecuted federally in 
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Kansas? 

MR. KACHERGUS: Objection. Assumes facts not 

i n evidence, we don't know what the agreement says. 

THE COURT: I recall what the deputy testified 

to, and it's consistent with the question asked, so 

6 I'm going to overrule the objection. 

7 BY MS. KL ING ENSMITH: 

8 Q Do you know why you signed an immunity 

9 agreement to not be prosecuted federally in Kansas? 

10 A 

11 to sign. 

I signed what my attorney asked me -- told me 

So, I don't -- passed that, it's been long 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

enough I don't know. I don't remember everything. As 

a matter of fact, I remember very little, so I'm sorry. 

May I have a drink? 

THE COURT: Of course. 

MS. KLINGENSMITH: Yes, ma'am. 

THE WITNESS: Than k you. 

THE COURT: You're welcome. 

State, do you have another question? 

MS. KLINGENSMITH: 

approach the witness. 

Yes, sir. I need to 

(Defense counsel conferring with the State 

Attorney.) 

MS. KLINGENSMITH: 

the witness. 
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THE COURT: Yes, ma'am. 

BY MS. KLINGENSMITH: 

Q Ms. Shepard, I'm going to show you a 

1 

2 

3 

4 

5 

6 

7 

8 

9 

transcript. Do you recall doing an interview with the 

marshals, with Ms. Peterson present? 

A 

Q 

A 

Q 

Yes, I do. 

And that interview was recorded? 

Yes. 

Okay. I'm going to have you just take a look 

10 at the first page and see if that helps refresh your 

11 memory as to why you were speaking with the marshals. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

A 

Q 

Do you want me to read the whole thing? 

Yes, ma'am. 

THE COURT: You can read it to yourself. 

THE WITNESS: (Witness reading.) 

BY MS. KLINGENSMITH: 

Q Does that help refresh your memory, 

Ms. Shepard, as to why you entered into the immunity 

agreement? 

A I know I signed something. I can't tell you 

21 what i t was though. 

22 Q I understand you don't recall what the 

23 document is. But whatever document you signed and 

24 entered into with the U.S. State Attorney's Office, 

25 does that refresh your memory as to why you signed that 
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document? 

A 

Q 

133 

(Witness unresponsive.) 

Let me ask this. Ms. Shepard, was the 

4 purpose of you signing that document to provide you 

5 wi th immunity for you to coopera te with the U.S. 

6 Marshals, and provide an interview? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A I don't understand what you're saying. 

THE COURT: 

ma'am? 

THE WITNESS: 

THE COURT: 

under oath. 

Are you on medication today, 

No, I'm not. 

Let me remind you that you're 

THE WITNESS: I realize that. I just don't 

understand the question, and I don't understand 

what it's about. I mean, I know I signed it. I 

trust the attorney that I have . 

THE COURT: That wasn't the question that was 

asked. The question was, why did you do what you 

did, did you do what you did in an effort to gain 

protection from prosecution in exchange for 

i nformation? 

THE WITNESS: I didn't know that I was under 

any reason to be prosecuted I guess. 

THE COURT: All right. 

question, please. 
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BY MS. KLINGENSMITH: 

Q During your interview -- did you agree to do 

the interview? 

A 

Q 

Yes, I said I would. 

And Ms. Peterson was present during that 

6 interview? 

7 

8 

A 

Q 

Yes. 

Did you tell the marshals during that 

9 interview where the car was at? 

10 

11 

12 

13 

Yes. A 

Q Did you tell the marshals that they could go 

and take the car? 

A I believe I did. And like I said, I was 

14 being -- I felt intimidated, even though I was there, I 

15 felt i ntimidated. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Your attorney was present? 

She was, yes. 

THE COURT: This was in her office? 

THE WITNESS: It was in her office, yes. 

THE COURT: In the conference room? 

THE WITNESS: In a conference room, yes. 

THE COURT: How many of the officers were 

present? 

THE WITNESS: Two. 

THE COURT: Two officers, your attorney, and 
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you? 

THE WITNESS: Yes. 

1 

2 

3 

4 

5 

THE COURT: Okay. Go ahead, State. 

BY MS. KLINGENSMITH: 

Q And just so the record is clear, is it 

6 possible that one of the officers was actually a U.S. 

7 Attorney, not a federal officer? 

8 A That's possible, yeah. 

9 Q Who told the marshals how to get to the 

135 

10 actua l l ocation of where the Morton building was at on 

11 

12 

13 

14 

15 

16 

17 

18 

19 

your father's property? 

A You know, I don't know exactly who told them. 

I don't know exactly. 

at. 

I mean, I told them where it was 

Q Okay. Were you present when the marshals 

entered the property? 

A I was there, not -- not -- not at the 

bui l ding itself. But I was there. 

Q If you were not at the building, do you know 

20 the sequence of events that took place, as far as who 

21 unlocked the gates or who opened the door to the Morton 

22 bui l ding? 

23 

24 

25 

A I actually don't, no. I would be guessing if 

I said anything. 

Q Yes, ma'am. And again, on the 29th of 

PAGE#3098 

Appendix 192



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

136 

January, had Adam e x pressed any indication to you that 

he would be returning to pic k up his vehicle at your 

home? 

A I had no reason to think that he wouldn't. 

But I hadn't talked to him. 

MS. KLINGENSMITH: Your Honor, I don't have 

any other questions. 

THE COURT: Mr. Kachergus? 

MR. KACHERGUS: None from the defense, Your 

Honor. 

THE COURT: May the witness step down? 

MR. KACHERGUS: Yes. 

THE COURT: May she be excused? 

MS. KLINGENSMITH: Yes, sir. 

THE COURT: Thanks for your testimony, ma'am. 

MR. KACHERGUS: Your Honor, I had an 

opportunity to talk with Ms. Klingensmith earlier, 

and she has no objection if the witness remains in 

the courtroom for the rest of the proceedings. 

THE COURT: That's fine. 

State, how long is your next witness? 

MS. KLINGENSMITH: Your Honor, direct will be 

1 5, 20 minutes, it's Serge a nt Eva ns. I don't know 

i f that gives defense counsel an idea. 

MR. KACHERGUS: I've reviewed his deposition 
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transcript, I didn't take it. My reservation is in 

view of prior conversations I had with 

Ms. Klingensmith about Corporal Watkins' testimony 

there may be new matters interjected by Sergeant 

Evans that would require exploration, I don't know 

that, but that's my concern. 

THE COURT: I appreciate that. We'll go ahead 

then, it is five minutes after 12:00 right now, 

we'll be back in here looking to begin at five 

minutes after 1:00. 

next hour. 

We'll be in recess for the 

Anything further from the State? 

MS. KLINGENSMITH: No, sir. 

THE COURT: Anything further from the defense? 

MR. KACHERGUS: None from the defense. 

THE COURT: 

you all. 

We're in recess until 1:05, thank 

MR. KACHERGUS: Than k you. 

(A break was taken from 12:05 p.m. to 

1 :05 p.m.) 

THE COURT: State, 

MS. KLINGENSMITH: 

are you ready to proceed? 

Yes, sir. Just for the 

Court's information, the next three witnesses 

pertain more so to the two other motions that are 

pending. There are a few questions that wi l l be 
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re l evant to the motion rega rding the seizure of the 

vehicle, but for the most part we're kind of 

sh i fting into the other motions at this point. 

THE COURT: All right. Mr. Kachergus, do you 

need to be heard further? 

MR. KACHERGUS: I don't believe so, Your 

Honor. 

THE COURT: All right. We're here this 

afternoon in the matter of State versus Shepard. 

Mr. Shepard is back in the courtroom, along with 

his attorney. 

present. 

Co unsel for the State is also 

Ms. Klingensmith, if you'd call your next 

witness, please. 

MS. KLINGENSMITH: If we cou ld call Commander 

Evans. 

THE COURT: Commander Evans. Sir, if you'd 

step forward, come all the wa y to the front of the 

courtroom, stand before the clerk, raise your right 

hand to be sworn. 

(Witness sworn in.) 

THE COURT: Take y our place on the witness 

stand, make yourself as comfortable as you can, 

adjust the microphone as you see fit, keep your 

vo i ce up nice and loud so everyone in the courtroom 
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MS. KLINGENSMITH: Your Honor, the State has 

no other witnesses. 

THE COURT: Mr. Kachergus, do you intend to 

ca l l any witnesses or put on any evidence? 

MR. KACHERGUS: No, sir. 

THE COURT: All right. They're your motions, 

so what I'm going to do -- actually, the burden 

sh i fts, so it goes to the State. So, I' 1 1 hear 

from the State first, and then I'll hear from you, 

and then I'll hear from the State one last time. 

MS. KLINGENSMITH: Your Honor, is there a 

particular sequence? 

THE COURT: One through three, since you took 

care of the first one first, which was -- when I 

sa i d took care of, you addressed most of your 

i n i tial evidence to the first motion to suppress 

that dealt with the vehicle. 

MS. KLINGENSMITH: Th a t's the one the Court 

wants argument on first? 

THE COURT: Correct. I beg your pardon, that 

goes to the arrest warrant. 

MS. KLINGENSMITH: I'm sorry? 

THE COURT: The first goes to the arrest 

warrant itself. 

MS. KLINGENSMITH: So, you want me to do the 
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third motion first, or --

THE COURT: You can go ahead and do the third 

motion first, since that's the order in which the 

evidence was received. 

MS. KLINGENSMITH: And Your Honor, the State 

has multiple arguments to make in regards to this 

motion, so I drafted a brief memorandum that I'm 

going to kind of outline with my argument, but just 

for the Court's information 

THE COURT: All right. 

MS. KLINGENSMITH: -- as I kind of go through 

my arguments. 

Your Honor, the first argument pertains to 

the defendant's third motion to suppress seizure of 

the vehicle is that based on the testimony 

presented it's the State's argument that this 

defendant has no standing to challenge the entry or 

the seizure of the vehicle in question. I believe 

the testimony that was presented to this Court was 

that Mr. Lyden and his wife are the owners of the 

property that was entered, at no point in time has 

this defendant owned the property, had a key to the 

property, ever stored property there, has not 

stayed there for an extended period of time. I 

be l ieve the only connection that can be established 
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is he would visit the property on occasion, and the 

l ast time he visited was, I believe, Christmas of 

December 2010. 

THE COURT: The testimony wasn't specific, 

so the property included, as I recall the 

testimony, approximately 17 acres with two 

outbuildings and a home. There was no testimony 

that he actually stayed in the outbuilding at 

issue. 

MS. KLINGENSMITH: I believe Mr. Lyden's 

testimony was that nobody has ever resided or 

stayed in the outbuilding. That that was never 

and 

utilized for anybody to sleep in. Specifically I 

asked Mr. Lyden whether or not this defendant has 

ever stored anything in the Morton building. 

THE COURT: The reason I'm asking, and 

Mr. Kachergus will speak to it is that the issue is 

not whether he's visited the property or some part 

thereof, but rather whether he has a reasonable 

exception of privacy in the particular building 

that was searched. 

MS. KLINGENSMITH: Correct, I agree, Your 

Honor. But I guess I'm trying to establish that at 

no point in time has he truly ever, outside of 

being a guest at this residence or this property, 
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but more specifically he's never had any property 

stored in the Morton building, he's never resided 

in the Morton building, nobody's resided in the 

Morton building, outside of his vehicle being 

stored there on the date and time in question. 

The State's position is that he doesn't have 

a reasonable expectation of privacy within that 

property, being that at most he's a guest who 

resides in another state, who visits his family 

members occasionally, specifically for holidays was 

the most recent time. He hadn't lived in Kansas 

for at least three years, possibly longer, and 

resided in another state. That's the State's 

initial argument regarding the entry into the 

property. 

But then we go into the fact that the 

marshals through the interviews, more specifically 

through the attorneys that were representing each 

of Ms. Shepard and Mr. Lyden, represented that they 

had consent to enter the property, specifically to 

pick up or to take possession of the white Acura 

that the marshals had no knowledge was on the 

property but for the attorneys and these witnesses 

through their attorneys informing the United States 

Marshal's Service. 
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THE COURT: Well, informing them of the 

l ocation and consenting to the possession are two 

different things. 

MS. KLINGENSMITH: Correct. But I think it's 

key that the marshals had no knowledge that -- and 

some of these arguments are very intertwined, that 

goes into the threats or intimidation or coercion 

that's also being alleged here, is the marshals 

didn't even know the property existed, didn't know 

the Morton building was on his 17 acres, didn't 

know the white Acura TL was being stored in there. 

And I don't want to confuse all these issues 

all at once, but it is important to highlight that 

the marshals had no knowledge when they were there 

the day before to kind of solidify that the entry 

that was made was at the consent or by the consent 

given by the people that they believed were the 

l awful owners of the property, being Mr. Lyden. 

I believe the marshal's testimony was, you 

know, they simply made requests, when they 

requested an attorney they didn't tell them no, 

they couldn't. The day before they afforded them 

every opportunity that they requested. When only 

four marshals were authorized to enter the home per 

Mr. Lyden, he said only four marshals went in. 
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They left immediately upon completing their search 

when Adam wasn't located. They didn't ask to 

extend beyond the home. They requested the meeting 

the next morning, which I think another important 

detail for the Court to consider is the fact that 

Ms. Reid-Peterson was in control at that point, 

because she cancelled the first meeting. And she 

cancelled the first meeting in the interest of her 

client based on, I can only assume the information 

that Ms. Shepard relayed to her, that became the 

substance of the immunity agreement that went into 

place. So, the coercion and threats that they're 

complaining of or trying to encourage the Court to 

see is actually Ms. Shepard and Mr. Lyden who are 

i n control and who are taking the proper steps of 

consulting with attorneys, and at the advice of 

their attorneys they're entering into immunity 

agreements, which they didn't have to do, they 

chose to do. And again, mind you, that's important 

because they entered into an immunity agreement for 

something that the marshals didn't even know about 

until it was disclosed to them. And so, it's 

actually Mr. Lyden and Ms. Shepard that are in 

control at this point, because they were the ones 

with the information, not the marshals. 
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And it wasn't until the marshals came the 

night before that they had contact with them, which 

may have sparked or encouraged them to disc l ose 

this information to their attorneys. But it was 

through their attorneys that we then enter into 

these immunity agreements, and they willful l y 

provide the location, willfully drive them there, 

escort them through an unlocked gate that they had 

to unlock, open the doors to the Morton bui l ding, 

wh i ch were locked, and there sits the car that 

Deputy Viera was able to observe that was 

consistent with the BOLO and the arrest warrant 

information he had been provided, verified the tag. 

And at that point, through lawful consent to enter 

the property. 

Or if the Court believes that this defendant 

has an expectation of privacy in his grandfather's 

property, the apparent authority to consent and the 

good faith that the deputies are acting on, now we 

have probable cause sitting in front of him to go 

ahead and seize the car. 

Al though it's still the State's position that 

it was Ms. Shepard and Mr. Lyden who told them to 

take the car, they wanted the car taken from the 

property. That was the whole purpose of their 
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he was lawfully on the property that Mr. Lyden 

drove him to after getting immunity, there sits the 

car in front of him, he has probable cause at that 

point to seize that car because he's able to 

articulate a reasonable basis that based on the 

information he has, that vehicle in question is or 

contains evidence. 

And then you go into the automobile exception 

based on the mobility of that car, which as the 

Court is well aware, it moved from Florida to 

Kansas, and from his mother's address on Brickyard 

to Dundee Avenue, clearly the car is mobile and is 

ab l e to move. 

THE COURT: All right. I just want to make 

sure I understand your third argument, I think this 

is the third argument you're making. The vehicle 

is seen and mobile, and therefore subject to being 

seized because you believe it is in plain view. 

MS. KLINGENSMITH: Yes. 

THE COURT: But you don't get to the plain 

view exception until you move beyond the right to 

l ook inside the property that was consented, you 
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don't need the exception. If it wasn't consented 

and you don't have a right to look, it's not in 

plain view. 

MS. KLINGENSMITH: And that's why I said some 

of these arguments kind of are intertwined, Your 

Honor. And it's obviously the State's position 

that they were on the property with the consent of 

the lawful owner of the property. Or again, if the 

Court believes that this defendant does have an 

expectation of privacy on this property, that they 

were acting on the good faith apparent authority of 

Mr. Lyden to consent to the entry of the property. 

So, it's the State's position that that entry 

is lawful based on consent, and then upon seeing it 

i n plain view there's probable cause. 

And then I move into, not only do they have 

the probable cause because they were able to 

confirm the tag number, the make and mode l --

THE COURT: My point was simply that you don't 

need probable cause to seize the vehicle if your 

consent is valid. And if the consent is not valid, 

then you don't get a look that gives you probable 

cause. 

MS. KLINGENSMITH: Correct. 

THE COURT: Go ahead. 
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MS. KLINGENSMITH: But even if the marshals 

weren't able to establish the link between the car, 

that's where I go into the automobile exception to 

the warrant requirement. 

THE COURT: Oka y . Mr. Kachergus? 

MR. KACHERGUS: Is the State concluded on the 

th i rd motion? 

THE COURT: I believe so, I may be mistaken, 

but I thought that she was. 

MS. KLINGENSMITH: Yes. 

THE COURT: I'll give her one opportunity to 

i ssue a rebuttal, since it's her burden. 

MS. KLINGENSMITH: Your Honor, I did have one 

other, I apologize. 

THE COURT: All right. Let me hear from you. 

MS. KLINGENSMITH: I believe in the memorandum 

I did address the abandonment issue of the car as 

we l l. That it's the State's position that the car 

was actually in the possession of Ms. Shepard at 

th i s point, based on this defendant's act i ons of 

fleeing the j urisdiction, knowing that law 

enforcement had contacted him, that they needed to 

ta l k to him regarding an incident that occurred 

back in Jacksonville Beach, he takes the car to 

Kansas, is at his mother's home for ten, 20 minutes 
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I believe her testimony was, she can't say, leaves 

the car in the garage, they drive around town, 

decide to book him a motel instead of driving him 

back home, which was only approximately 20 minutes 

away. He leaves the hotel with cash, a new car, 

and there's no indication that he is to return, and 

i n fact, doesn't return. He is taken into custody 

by the U.S. Marshal's in Chicago, Illinois on a 

date in February. 

There is absolutely no testimony from either 

Mr. Lyden or Ms. Shepard that the defendant ever 

to l d them that he would be returning to pick up the 

vehicle. 

And so, that is another argument to go to his 

standing to challenge the seizure of the car 

i tself, not entering onto the property. 

THE COURT: All right. Mr. Kachergus. 

MR. KACHERGUS: One moment to get cases 

together, Your Honor. 

Let the record reflect that I'm tendering to 

the Court and furnishing to the State some cases 

I 'll be relying on in connection with this 

argument. And I'll do my best to address these in 

the order presented by the State. 

Wi th respect to the standing issue, it is the 
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defense's position that given Mr. Shepard's 

proprietary or property interest in the vehicle 

that is contained in the Morton building, that 

property interest gives him standing to object to 

the seizure of his property. 

THE COURT: Well, but anybody who would 

have -- any time a real -- let me rephrase. Any 

time tangible property is seized, it means that the 

owner of the property has standing, and I don't 

th i nk that's the law. 

MR. KACHERGUS: Well, Judge Tjoflat of the 

Eleventh Circuit, seems to disagree. 

THE COURT: I will look to see what Judge 

Tjoflat has to say. 

MR. KACHERGUS: And I'm relying on the case of 

Un i ted States versus Delgado, D-E-L-G-A-D-O, which 

is found at 903 F.2d 1 49 5, Eleventh Circuit from 

1 995. And to summarize that case, there was an 

undercover narcotics investigation occurring in 

south Florida, a shipping container came in, agents 

be l ieved it contained a false wall potentia l ly 

containing narcotics. The container was 

subsequently moved to a warehouse, they set up 

surveillance, gentlemen arrived, there was a van, 

people are coming and going out of the warehouse, 
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after the final box comes down, agents come down. 

One the gentlemen that had been there that was 

outside runs into the warehouse, agents fol l ow and 

they go into the warehouse. And I believe the 

defendant at issue, it's the Delgado case but it 

was a different defendant, I believe his name was 

Escobar (phonetic), ironica lly. 

And in the opinion Mr. Escobar raises the 

i ssue of the illegal search of the warehouse in 

wh i ch a shirt of his was recovered, he was 

sh i rtless when they found him, but there's a shirt 

i n the warehouse that cont a ined some incrimi nating 

ev i dence, there were papers found in the sh i rt 

pocket which was seized, and a briefcase se i zed 

from the van. The van is a separate issue from 

what occurred in the wareho use. And the Court in 

addressing the issue, and this can be found at page 

1 501, of the opinion. At tha t time, prior to 

obtaining a search warrant the agents seized a 

te l ephone beeper ne x t to the couch and Escobar's 

sh i rt which was on a nearby floor. The agents 

found several personal papers in Escobar's shirt 

pocket. The agents were in the warehouse for three 

to five minutes before leaving, the warehouse was 

secured, no agents entered the warehouse until the 
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search warrant was obtained. 

The government contends that Escobar has no 

standing to challenge the seizure of evidence from 

the warehouse, we disagree. A person possesses 

standing when he has a reasonable expectation of 

pr i vacy from governmental intrusion either in the 

premises searched or the items seized. 

In this case Escobar did not have any general 

expectation of privacy in the warehouse. Escobar 

did not have any private space in the warehouse 

from which you c o uld e x clude others, nor did he 

have a possessory interest in the building. 

The collusion, however, does not end our 

i nquiry. As one commentator stated that it may be 

significant that the items seize d is a personal 

possession of the defendant a nd not something 

connected with the operation of the business. 

I ndeed, it appears that where the defendant's 

possession was the object of the search, the 

defendant has standing to challenge the search even 

though he does not have an e x pectation of privacy 

i n the premises seized. 

We hold, therefore, that Escobar had standing 

to challenge the seizure of the shirt and the 

papers contained therein. 
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So, with respect to the standing argument, 

I 'll stand on the Escobar case and the opin i on of 

Judge Tjoflat citing Lafaye (phonetic), that 

i ndeed, Adam Shepard does have a standing to 

challenge the search given his possessory interest 

of the vehicle. 

Turning ne x t 

THE COURT: Just one second. I guess I just 

don't see the distinction, I'll have to read the 

case in detail. How it is that any item se i zed 

i nside premises -- let me rephrase it. It's my 

understanding the standard is reasonable 

expectation of privac y in the premises. And you're 

te l ling me it's a reasonable expectation of privacy 

i n the items seized. 

MR. KACHERGUS: I don't know that I'm saying 

that. What I'm saying is, 

taking this direction with, 

and the Supreme Court 

I think it was the 

is 

Scott GPS case, when Scalia is talking about 

reasonable expectation of privacy, the Supreme 

Court is starting to revert back to a possessory 

i nterest analysis, whether the person's property 

rights, whether he owns the item which is seized, 

and that ownership is a factor to be considered in 

whether there's a reasonable expectation of 
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privacy. Indeed, that's the holding of Judge 

Tjoflat. 

THE COURT: I'll have to read it. The thing 

that's baffling to me is I don't see how I see 

how you can an expectation of privacy in the item 

you possess, you own it. 

where you've placed it. 

But not in the premises 

MR. KACHERGUS: And I don't know if this hits 

on the Court's concern, typically when you're 

engaging in these arguments it's -- there's a house 

and then you get into whether there was apparent 

authority of a joint occupant, and you know, 

whether there was a room that was excluded, that 

isn't really at issue here. 

THE COURT: In this case he doesn't own it, he 

doesn't visit, he doesn't stay there, he didn't 

even know his car was there. Someone else placed 

the car there for him. So, all he knew is, I own a 

car, where it's at, I have no clue. And they put 

it some place that law enforcement has located, 

then law enforcement goes in and finds it. 

doesn't even know it's in there himself. He 

He 

doesn't have a reasonable expectation of privacy in 

a place he doesn't even know about. Nor for all 

the other things that the State cites. 
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But you're telling me that he's got an 

expectation of privacy merely because he owns it. 

So, someone could take that, a third party in this 

case, and put it anywhere, and he still has an 

expectation of privacy. 

MR. KACHERGUS: That is our argument. 

THE COURT: I'll read the case law and see if 

that's what it says. 

MR. KACHERGUS: And I think -- and don't have 

i t -- and quite frankly, being handed this 

memorandum. 

THE COURT: So, that every defendant, all they 

have to do is in a dealing in stolen property 

correct that. 

i nterest there. 

They don't have a possessory 

Whatever it is, a firearm, they've 

used a gun to kill someone, they just give it to 

somebody and say, listen, stash this for me, and it 

doesn't matter where they put it, he doesn't have a 

clue where they're putting it, that firearm is off 

l imits -- let me rephrase it. He will have 

standing to challenge that search whenever that 

other person hides it, merely because he owns the 

murder weapon. 

MR. KACHERGUS: And there's a simple answer to 

that, or solution to that problem. Get a warrant. 
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THE COURT: Well, but --

MR. KACHERGUS: Warrantless searches are per 

se unreasonable. If this is an issue they had 

ample agents available, we heard testimony from the 

agent himself that their first appearance at the 

Lyden residence had over eight agents. 

THE COURT: But you're getting warrants, and 

this is far above my pay grade, and I don't sit at 

those lofty heights, so it makes no difference what 

I think. But the warrant is designed to protect 

areas where you have an expectation of privacy, and 

that's the whole issue. You don't have an 

expectation of privacy in some unknown location 

where someone hides a murder weapon. But if the 

case law says differently, I'm going to fol l ow the 

case law. 

MR. KACHERGUS: And what I was saying really 

is, I'd like a brief window to file a memorandum 

addressing it, because I've just been handed the 

State's memorandum today on this third motion. And 

I think the recent Supreme Court case, and I 

be l ieve it's the GPS tracking case from last summer 

or two summers ago, where the Supreme Court talks 

about a defendant's possessory interest in property 

giving rise to a reasonable expectation of privacy. 
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For instance, you would think prior to that 

op i nion that you have no reasonable expectation of 

pr i vacy driving on open highways. Well, lo and 

behold, you do. So, I think there's a litt l e 

change in the law and the a nalysis of what gives 

rise to a reasonable expectation of privacy, most 

notably this recent Supreme Court case that I would 

l ike to furnish to the Court in support of this 

argument, in addition to the Eleventh Circuit's 

commentary. 

THE COURT: I'll be glad to read it. 

MR. KACHERGUS: Which then turns to the 

consent issue, and I've provided to the Court and 

the State, just nothing the Court probably doesn't 

know already, the case of Cox, C-O-X versus State, 

975 So.2d 1163, First District Court of Appeal from 

2008. That talks about consent must be unequivocal 

and not mere difference to app a rent authority of 

po l ice, must be freely and voluntarily given, and 

the Court has probably heard the legal maxims 

regarding consent. 

In essence, the consent must be freely and 

vo l untarily given, it cannot be mere acquiesce to 

po l ice show of authority. And in evaluating 

whether that's the case there's factors to be 
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considered. 

The time and location of the encounter, the 

number of officers present, a nd the officers words 

and actions. 

Well, we've heard from both Janet Shepard and 

Mr. Lyden that they felt intimidated and 

threatened. 

THE COURT: Just one second, because I want to 

make sure you're holding your argument on what I 

th i nk is important, and it's not that I don't want 

to hear all of yo ur argument, I do. But the issue 

i s whether or not the y feel threatened or 

i ntimidated at the time they give consent, not at 

the time they originally appeared at the house, 

i t's not 

MR. KACHERGUS: It's not. But I don't know 

that you can divorce that from a consent given 

within 24 hours, Your Honor. 

THE COURT: Well, I'll let you make that 

argument. But when they're sitting in their 

l awyers' office, in their lawyers' conference room 

with only one or two officers that they've seen 

before, and they've got an agreement for immunity 

and they nod their head and sign that agreement, 

and lo and behold the officers show up pursuant to 
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that agreement, according to the officer's 

testimony, to search the property they've now been 

made aware of, I'm not quite sure you are going to 

persuade me that they were in fear. But I'll let 

you make that argument. I heard the testimony and 

I understand what's being -- basically they said we 

were threatened because they looked really scary, 

and that's not to make fun of the testimony, but 

that's what it boils down to, they were really big 

guys and they had guns. 

MR. KACHERGUS: And there were a lot of them, 

and they were in the house. 

THE COURT: Four of them were in the house. 

MR. KACHERGUS: And more importantly 

THE COURT: But not at the time consent was 

given. Consent was given at the time they pushed 

that qualified immunity across the table to sign. 

MR. KACHERGUS: And more importantly when the 

request for consent is made to Mr. Lyden, because 

we know there was no conversation at the fence, we 

know there was no conversation when they left the 

attorneys' building, because the agent said, I'm 

not talking to him without an attorney. But when 

the consent was given to direct the inquiry, we're 

going to have to take that car, that was the 
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instruction given to Mr. Lyden. Not, is it okay if 

we come to the property and remove the vehicle from 

it. You know we're going to have to take that car. 

We l l, at that point, after having this conversation 

with the agents, and I'd be remiss if I didn't 

point this out on the record, although our good 

fr i end Deputy Viera said, well, maybe more than 

eight agents were there, but they couldn't have 

seen more than three, I find it significant that 

both Janet Shepard and Mr. Lyden said they saw at 

l east ten agents when they opened the door. So, 

you have that police show of authority when they 

i n i tially showed up. 

They then go to the office, they're in the 

office, they got the immunity letter, and I need to 

br i efly address that. Now, the immunity letter we 

don't have a copy of it in evidence for these 

proceedings, but what the immunity, what was 

testified to is that they had immunity for 

prosecution for providing statements. 

Now, whether they're going to talk is a 

separate issue from whether they're going to grant 

consent to search of their premises, the search of 

their homes. 

So, respectfully, the immunity letter has 

PAGE#3253 

Appendix 218



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

291 

nothing to do with the consent. It was a vehicle 

that was utilized to get them to talk. It had 

nothing to do with the consent that was given. 

What we've got about consent that was given 

is we've got a large number of agents that were 

present. We had two in the lobby, an Assistant 

United States Attorney and a six five, 280 pound 

gentleman in the room. You know we're going to 

have to take that vehicle, that was the statement 

uttered to Billy Lyden. 

THE COURT: In the presence of his lawyer. 

MR. KACHERGUS: Indeed, it was in the presence 

of his lawyer, and that mitigates against an 

involuntary argument. But I believe the other 

factors that were present render that render 

that opening of the locks, sliding of the door, 

mere acquiesce to police show of authority. 

THE COURT: I'll let you make that argument, 

hear it. But when they allegedly were at their 

I 

worst, meaning before there were any conversations 

or any lawyers involved, they had -- not your 

clients, but two individuals who knew where your 

client's vehicle was, had the presence of mind to 

pick up their cell phone and say, no, you can't 

come in, and no, we won't talk to you until we talk 
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to a lawyer, and they did. 

MR. KACHERGUS: With the agent's foot in the 

door. 

THE COURT: Okay. Even stronger, so if we 

accept that representation as fact, the agent now 

makes a show of force and they still say, I'm 

ta l king to a lawyer. They're not intimidated by 

that, I'm talking to a lawyer. All they had to do 

when they say, I'm going in to search your 

property, is say, I'm talking to my lawyer again. 

But they don't say that. So, what do I do with 

that? 

MR. KACHERGUS: That's above my pay grade. 

THE COURT: Okay. I appreciate that, 

Mr. Kachergus, I really do. 

MR. KACHERGUS: In any event, and I'd be 

remiss, I don't think to not mention that I don't 

think you can separate what happened after 8:00 in 

the evening the night before from the matters that 

transpired less than 24 hours later. You know, the 

quality of that night's sleep is devious at best, 

they're right there at the lawyers the next day, 

and you know we're going to have to take that car. 

So, given the number of agents present, the 

garb that they're dressed in, the bearing of 
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firearms all, the demeanor and manner in which the 

conversations and searches were conducted, and 

ultimately the request for consent, the manner, and 

I wouldn't even call it a request for consent, the 

demand to take the vehicle, it is the defense's 

position that Mr. Lyden's unlocking the gate, 

opening the door, and stepping aside is nothing but 

mere acquiescence to police show of authority. And 

the consent was involuntary, and once you have the 

consent is involuntary, the search and seizure of 

the vehicle is no longer legally permissible, and 

the seizure of the vehicle was, in short, in 

violation of the Fourth Amendment and the fruits of 

that seizure should be suppressed, the vehicle and 

all that is derived from its inventory, cataloging, 

i nspection. 

Which leaves us with abandonment. As the 

State noted in its memo, abandonment is in large 

part determined on the intent, the intent of the 

person with possessory interest yet again of the 

property. 

I've provided some cases to the Court as well 

as the State. The first of which is State v. 

Wi l liams, which can be found at 1119 So.3d 544, a 

First District Court of Appeal from 2013. 
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On page 546 of the opinion, in determining 

whether a defendant volunt a rily discarded, left 

behind, or otherwise relinquishe d his interest, the 

pr i mary question concerns the individual's intent 

to be inferred from the words and actions of the 

parties and other circumstances surrounding the 

purported abandonment. 

And Cliett v. State, 722 So.2d 916, Second 

District Court of Appeal from 1998, the Court 

states, and this is on headnote 7, page 918, 

abandonment of personal property has been defined 

as the intention to part with the property forever. 

The record reflects that Officer Grissom 

(phonetic), a uniformed police officer conf i scated 

rods before Playa demonstra ted any intention to 

part with them forever. And Cliett, for the 

benefit of madam reporter, is C-L-I-E-T-T. 

There's -- I've also furnished the case of 

Ke l ly, K-E-L-L-Y, v. State, 536 So.2d 1113, First 

District from 1988, in talking about abandonment 

whether propert y has been a b a ndoned for search and 

se i zure purposes is viewed primarily as a question 

of intent to be inferred from the words and actions 

of the parties and other circumstances surrounding 

the purported abandonment. It cites a Third DCA 
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opinion, and goes on to state, the burden is on the 

State to establish abandonment and it has been said 

that proof thereof must be by clear, unequivocal, 

and decisive evidence. 

Lastly, State v. Kennon, K-E-N-N-0-N, 652 

So.2d Florida Second District Court 1995. 

Headnote 1, when addressing an abandonment issue 

the question is whether under the totality of 

circumstances the defendant has a reasonable 

expectation of privacy in the abandoned property. 

Now, I have been told that they're talking about 

l and or tangible objects, but once again we're 

getting into the property interest. And in this 

case the defendant had discarded an eyeglass case 

i n a location which any member of the public had 

equal access. He contended it could not be said 

that he abandoned it, because his intent was to 

hide the case, not to relinquish right of 

ownership. The Court did not agree, finding 

abandonment. 

And the Court goes on to find that, we hold 

that Kennon could not expect Fourth Amendment 

protection, which he chose to hide drugs in a 

public area. 

In any event, it is the intent of the person 
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whose property is allegedly a bandoned that the 

Court must look to, and in this case we don't have 

the benefit of the defendant's testimony due to the 

Fifth Amendment. But we do know the circumstances 

under which it was given to his mother. 

And according to that testimony, of both 

Janet Shepard as well as Mr. Lyden, they al l 

be l ieved and had ever y reason to believe that 

Mr. Shepard would return to the area. 

THE COURT: But they said it was only because 

he owned the property, and I inferred from their 

statement that it's j ust reasonable to expect 

people who own a car to come b a ck for it. She 

sa i d, Ms. -- his mother said that he didn't say one 

way or an o ther what he was going to do, nor did his 

grandfather say one way or another. So, I don't 

th i nk there was any testimony as to his stated 

i ntent. So, I can only loo k to his behavior in 

order to make that inference. 

MR. KACHERGUS: And unlike the typical 

abandonment case, someone ditching something in a 

trash can behind a fence, where there seems to be 

an intent to, you know, disassociate with the 

property forever, this case, the car is given to 

his mother, it's transported to his grandfather's. 
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It wasn't, go sell the car, give it to a chop shop, 

do something. We have a silent record as to what 

was the intent of Mr. Shepard. And so, if you have 

a standard that holds the State to clear and 

unequivocal, decisive evidence on this record, 

given that it's given to a family member to 

maintain, that it wasn't told to be disposed of, 

that I don't think the State can meet its higher 

burden to establish that Mr. Shepard had the intent 

to disassociate himself with the property forever. 

And so, based on the record that we have before us, 

I think it would be difficult for the Court to find 

that on this record of evidence there was a clear 

unequivocal intent to abandon that property, so I 

don't believe abandonment applies. 

THE COURT: What his mother said, and I'm 

prepared to hear from you, but what his mother said 

is, I saw him for about 20 minutes, he showed up, I 

was excited to see him, but it was not anticipated 

that he would be in Kansas. I see him for about 20 

minutes. The first thing we do is go for a drive, 

an unspecified location, we arrive at a hotel and 

he's tired, so I get a hotel, he stays for about 20 

minutes. I think he's going to an easy store, I 

give him $1,000 and my car, and he doesn't tell me 
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where he's going. I don't see him for multiple 

days until he's ultimately arrested in some other 

state next month. Can I infer from that, is that 

clear and convincing evidence that he intended to 

abandon his vehicle when he left his mother's. 

MR. KACHERGUS: Not disassociate himself from 

the property forever, which the law states is the 

i ntent. Because if you're abandoning it, it's 

gone, I'm done with it. He had given it to his 

mother, it stays in her home until it's transferred 

to his grandfather's home. I don't think that 

rises to the level of getting rid of your property 

such that you're never going to have anything to do 

with it ever again. And so, as I stated, I think 

on this record it would be very difficult if not 

i mpossible for the Court to find that there was a 

clear, decisive, unequivocal intent to get rid of 

the property forever. 

And on that basis, I don't believe 

abandonment applies. And when you take all of this 

i n the context that we have in this case, I think 

it results in Mr. Shepard has standing to object to 

the seizure of the vehicle, that the consent, 

al l eged consent that was tendered to acquire the 

vehicle was involuntary, it was mere acquiescence 
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The sum total of that is, we have a seizure 

of a vehicle and search thereof, that violates the 

Fourth Amendment. And for those reasons the fruits 

of that seizure should be suppressed. 

THE COURT: Anything further from the State. 

MS. KLINGENSMITH: Very briefly, Your Honor. 

The one o ther fact I want the Court to 

consider in the abandonment issue is the fact that 

l aw enforcement did contact Mr. Shepard and alerted 

him that they wanted to speak with him regarding 

the investigation. So, while he not only left the 

car in Kansas, when he was only there for 20 

minutes, goes to the motel, gets cash, leaves, 

l eaves the state, doesn't express any verba l 

communication to anybody that we have any testimony 

of, all of that is being done while he knows the 

po l ice want to speak with him. So, I think that 

also goes to beha v ior and wh a t his intent was. 

And just very briefly regarding the issues of 

the standing and the Court, a nd I think the 

ultimate question that I ask myself, if they 

weren't giving lawful consent an d if they d i dn't 
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THE COURT: Well, it does cut against the 
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testimony of the defendant's mother, who sa i d she 

retained the vehicle for the specific purpose of 

ensuring its preserv ation. So, it could be 

disclosed to law enforcement for the purpose of 

exonerating her son. That wa s what she said, 

that's the statement that I heard , essentia l ly. 

MS. KLINGENSMITH: Correct, Your Honor. But 

i f they truly did not want law enforcement going on 

to the property and taking possession of th i s 

vehicle, they could have, one, not agreed to do the 

i nterviews, two, not disclosed that fact during 

their interviews, as far as if that truly was her 

i ntent. But the fact is that the whole purpose of 

the meeting at that point was to turn over 

possession of the car and to authorize the marshals 

to enter the propert y . 

I really don't think we would have gotten to 

that point in the interview if they were truly 

i ntimidated and coerced, as their testimony here 

today is. And again, I think you have to look at 

the credibility of the witnesses and some of the 

i nterest that's going on with some of these 
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witnesses. 

The one thing that Ms. Shepard can testify to 

very forcefully is that she felt threatened, but 

any other detail she really has no recollection of. 

And I think that's important in weighing the 

credibility, because that goes to the crux of what 

the defense's argument is, is that this was an 

un l awful consent. 

THE COURT: All right. I appreciate the 

arguments. 

Mr. Kachergus? 

MR. KACHERGUS: Very briefly, I feel compelled 

to respond to one aspect of that rebuttal argument. 

Ms. Klingensmith makes much ado about in the 

i nterview disclosing the presence of a car. They 

are operating under an immunity letter, I don't 

know if she's familiar with how that works over 

there, but when you sign one of those letters you 

agree to cooperate truly -- truthfully, ful l y, and 

completely. And if that disclosure is not made, it 

subjects her to a violation of that immunity letter 

and criminal prosecution. So, I would contend she 

was under a legal obligation by virtue of that 

agreement with the government to make that 

disclosure, not that it was lawful. 
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