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Gonzalez v. State, 197 So.3d 84 (2016)

KeyCite Yellow Flag - Negative Treatmem

Disagreed With by Hurd i. Smie. Fla.App. 5 Dist.. October 27. 2017

197 So.3d 84
District Court ofAppeal of Florida,

Second District.

Luis GONZALEZ, Appellant,

v.

STATE of Florida, Appellee.

No. 2D13-5575.

July 8, 2016.

Synopsis

Background: Defendant was convicted in the Circuit
Court, Lee County, Edward J. Volz. Jr., J., of failing to
stop or remain at scene of crash resulting in death and of
manslaughter, and he appealed.

Holding: The District Court of Appeal, Northcutt, J.,
held that automobile driven by defendant when he ran

over victim was not "weapon" within meaning of general

reclassification statute.

Affirmed in part, reversed in part, and remanded.

West Headnotes(1)

[1] Automobiles

§ Manslauchter

Automobile was not commonly understood

to be instrument for combat against

another person, and thus automobile driven
by defendant when he ran over victim

was not "weapon" within meaning of

statute by which defendant's second-degree
manslaughter conviction was reclassified as

first-degree felony. West's F.S.A.§775.087(1).

2 Cases that cite this headnote

*84 Appeal from the Circuit Court for Lee County;
Edward J. Volz. Jr., Judge.

Attorneys and Law Firms

Howard L. Dimmig, II, Public Defender, and Christopher
Desrochers, Special Assistant Public Defender, Bartow,
for Appellant.

Pamela Jo Bondi, Attorney General, Tallahassee, and

Johnny T. Salgado, Assistant Attorney General, Tampa,
for Appellee.

Opinion

NORTHCUTT, Judge.

Luis Gonzalez appeals following his convictions for the
August 8, 2008, offenses of failing to stop or remain at the

scene ofa crash resulting in death and ofmanslaughter. He
challenges the reclassification of his manslaughter offense

from a second-degree to a first-degree felony based on
the use of a "weapon," which in this case was actually an
automobile. We reverse and remand for the offense to be

classified as a second-degree felony and for Gonzalez to
be resentenced on that offense.

Tia Poklemba was discovered sitting in the road in

the early morning hours. She was barely alive, and she

died shortly after emergency services arrived. The police

investigated the death as a hit-and-run, and they were

able to determine that she left a bar the night before

with Luis Gonzalez. The State's evidence showed that

the victim was struck by the front end of Gonzalez's
car at low speed and then hit a second time when the

car backed over her. Gonzalez was charged with and

convicted of manslaughter and leaving the scene; he *85
was sentenced to consecutive terms of thirty years in
prison.

On appeal, Gonzalez argues that the trial court erred by

reclassifying the second-degree manslaughter conviction

to a first-degree felony. This case is controlled by the

supreme court's opinion in State n Houck 652 So.2d

359 (Fla.1995). In that case, the supreme court defined

what constitutes a "weapon" in the general reclassification

statute, section 775.087( l ). Florida Statutes (1991). The
pertinent language of the statute is unchanged in all
material respects in the 2008 version of the statute, which

applies to this case. The statute reclassifies a felony to a

WESTLAW anu in ongmai U S Goverr niern Woru 1
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higher degree when "a person is charged with a felony,

except a felony in which the use of a weapon or firearm
is an essential element, and during the commission of

such felony the defendant carries, displays, uses, threatens

to use, or attempts to use any weapon or firearm." s

775.087( ) L Fla. Sta L (2008).

In Houck. the defendant was convicted of manslaughter

with a weapon based on evidence that he killed the
victim in a fight by banging the victim's head against
the pavement. The trial court entered a conviction for

a first-degree felony based on the use of a weapon. In
an en banc opinion, the Fifth District Court of Appeal

reversed the reclassification of the conviction from a

second-to a first-degree felony. Houck v. State. 634 So.2d
180 (Fla. 5th DCA 1994) (en banc). The supreme court

approved that decision and the Fifth District's holding
that the pavement was not a weapon. 652 So.2d at 360.

Because the word "weapon" was not defined in this
statute, the supreme court used the common or ordinary

meaning of the word, to wit: "[a]n instrument of attack

or defense in combat, as a gun or sword .... [or][a] means

used to defend against or defeat another." Id (quoting

American Heritage College Dictionary 1529 (3d ed.1993)).

The supreme court concluded that "[a] paved surface is

not commonly understood to be an instrument for combat

against another person." Id

In State t Burris. 875 So.2d 408 (Fla.2004), the supreme
court considered the question of whether one could

"carry" an automobile for purposes of the reclassification

statute, scelion 775.087( l L In holding that an automobile
could not be carried, the court reiterated its prior holding:

In State r. Houck, 652 So.2d 359 (Fla.1995), this Court
interpreted "weapon" in the context of section 775.087,
Florida Statutes (1991), the general enhancement
statute. We stated that "[t]he obvious legislative
intent ... is to provide harsher punishment for, and

hopefully deter, those persons who use instruments
commonly recognized as having the purpose to inflict

death and serious bodily injury upon other persons."

State n Houck, 652 So.2d at 360 (quoting Houck
n State. 634 So.2d 180, 184 (Fla. 5th DCA 1994)).
However, despite this recognition of legislative intent,

we declined to define any object that may be used

to inflict death or serious bodily injury as a deadly

weapon. So, in Houck, we rejected the State's argument
that pavement could qualify as a weapon to enhance a

homicide crime, in part because "[a] paved surface is not

commonly understood to be an instrument for combat
against another person." Houck, 652 So.2d at 360.

Burris. 875 So.2d at 412-13. And, significant to this
case, the supreme court stated: "Like the pavement used

by the offender *86 in Houck, an automobile is not
commonly understood to be an instrument for combat
against another person. Though certainly capable of

inflicting death or injury, as with the pavement in Houck,
the ordinary purpose ofautomobiles is not as instruments
for combat." Id at 413.

This is a question of law for the court, not a question .

of fact for the jury. Houck. 652 So.2d at 360. As a

matter of law, the automobile driven by Gonzalez was

not a weapon under the general reclassification statute,

section 775.087(1), and the second-degree manslaughter

was improperly reclassified to a first-degree felony. We

reverse the manslaughter conviction and sentence, and

we remand for the court to enter a conviction of

manslaughter in the second degree and to impose sentence

accordingly. Gonzalez has brought no challenge to his

other conviction, and it is affirmed without comment.

Affirmed in part, reversed in part, and remanded.

LaROSE and KHOUZAM, JJ., Concur.

All Citations

197 So.3d 84, 41 Fla. L. Weekly D1583

Footnotes
1 In the 1991 statutes, section 775.087(1) applied to a defendant who "carries, displays, uses. threatens, or attempts to

use any weapon or firearm." By 2008, it had been amended in part to add the underlined phrase "threatens to use."

End of Document © 2017 Thomson Reuters. No claim to originai U.S. Govemment Works.
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common and ordinary meaning of the word.

227 So-3d 746 Fla. Stat. An n. �541771087( ) 1.

District Court of Appeal of Florida, Cases that cite this headnote
First District.

Adam Lloyd SHEPARD, Appellant,

v.

STATE of Florida, Appellee.

CASE NO. 1D15-3836

Opinion filed October 5, 2017

Synopsis

Background: Defendant was convicted in the Circuit

Court, Duval County. Scott Mitchell, J., of manslaughter

with a weapon and leaving the scene of a crash involving
death. Defendant appealed.

|Holding:| The District Court of Appeal, Brown, John

T., Associate Judge held that defendant's use of an
automobile to strike victim constituted a deadly weapon.

|3| Criminal Law
Sentencine and Punishment

Unpreserved arguments in the sentencing

process are reviewed for fundamental error.

Cases that cite this headnote

14] Criminal Law

é Requisites and sufliciency of judgment or
sentence

Although an appellate court generally may

not review a sentence that is within statutory

limits under the Criminal Punishment
Code, an exception exists, when the trial

court considers constitutionally impermissible

factors in imposing a sentence.

Cases that cite this headnote

Affirmed.

Conflict with Gonzalez v. State, 197 So. 3d. 84, certified.

West Headnotes (5)

[1] Criminal Law

e Review De Novo

Questions of statutory interpretation are
subject to de novo review.

Cases that cite this headnote

]5) Constitutional Law

> Matters Considered in Sentencine

Sentencing and Punishment

Remorse. acceptance of responsibility,
and cooperation

While remorse and an admission of guilt

may be grounds for mitigation of a sentence,

the lack of these factors cannot be used

to increase a defendant's sentence and such
reliance violates the defendant's due process

rights. U.S. Const. Amend. 14.

Cases that cite this headnote

[2| Automobiles
® Manslaughter *747 An appeal from the Circuit Court for Duval

Defendant's use of an automobile to strike County. Scott Mitchell, Judge.

victim constituted a deadly weapon sufficient Attornevs and Law Firms

to support conviction for manslaughter with

a weapon; an automobile, when used in the Wm. J. Sheppard, Elizabeth L White, Matthew R.

manner defendant used it when he accelerated Kachergus, Bryan E. DeM aggio, Jesse B. Wilkison, and
and stuck victim, constituted a weapon in the

WESTLAW am W öaw to o®na; U.S Govsrment Waru



Shepard v. State, 227 So.3d 746 (2017)

Amanda J. Woods of Sheppard, White, Kachergus &

DeMaggio, P.A., Jacksonville, for Appellant.

Pamela Jo Bondi, Attorney General, and Trisha Meggs

Pate, Tayo Popoola, Matthew Pavese, and Robert
Morris III, Assistant Attorneys General, Tallahassee, for
Appellee.

Opinion

BROWN, JOHN T., Associate Judge.

Adam Lloyd Shepard appeals following his convictions
of manslaughter with a weapon and leaving the scene
of a crash involving death. We address two issues raised
by Appellant and affirm the remaining issues without

comment. Appellant first challenges the reclassification
of his manslaughter conviction from a second-degree

felony to a first-degree felony based on his use of
a "weapon " when the "weapon" was an automobile.

The second issue is whether the trial court improperly

considered Appellant's lack of remorse while sentencing

him. We affirm Appellant's manslaughter conviction,

acknowledging and certifying conflict with the Second
District Court of Appeal's definition of a "weapon" as
to section 775.087(1 L Florida Statutes. We agree with
Appellant's argument that the trial court improperly
considered Appellant's lack of remorse while sentencing
him, vacate his sentence, and remand with instructions

that Appellant be resentenced on both of his convictions

before a different judge. ,

Facts

the parking lot, exited his car, and rushed toward the
white automobile while pulling off his jacket. The white
automobile advanced towards the victim and struck him.

Appellant left the parking lot and was apprehended two

weeks later in Chicago. The victim sustained head injuries

and ultimately succumbed to those injuries the following
day.

A jury found Appellant guilty of one count of

manslaughter with a weapon and one count of leaving the

scene of a crash involving a death. Appellant's Criminal

Punishment Code Scoresheet indicated 147.3 months as
the lowest permissible prison sentence, with the maximum
sentence on each count being thirty years. During

sentencing the court noted that it was clear that Appellant

had "no remorse or acceptance of responsibility in the
two weeks after" the incident, and that items found on

Appellant when he was apprehended in Chicago indicated
an intent to continue to evade arrest and demonstrated

that Appellant had "no acceptance of responsibility and

no remorse." Additionally, the court, referring to a

letter submitted by Appellant for consideration during

sentencing, stated, "[lf Appellant] is suggesting he was not

aware that he struck [the victim] the jury rejected that

finding and *748 so do I, and to the extent that he.is
suggesting that this was an accident that he learned of

later I reject that as well and those statements are of great

concern to the Court." Appellant was sentenced to thirty

years on the manslaughter count and fifteen years on the
leaving the scene of a crash count. The sentences were
imposed to run consecutively for a total of a forty-five
years.

On January 22, 2011, Appellant was drinking and
watching a basketball game at a bar with the victim.

Appellant and the victim got into a tussle at the bar, after
which Appellant was escorted out of the bar by staff. The

victim, who was still at the bar, began receiving phone calls
from Appellant and ultimately the victim answered one
phone call before leaving the bar.

A witness at trial, who had been at the bar that evening
and had been invited by the victim to his apartment to

meet his girlfriend, testified that she saw a white vehicle

(later confirmed to be Appellant's) parked in the rear of

a shopping center across the street from the entrance of

the victim's apartment complex. The witness said that
the white car flashed its lights. The victim pulled into

Reclassification

|Il Questions of statutory interpretation are subject to
de novo review. State v. Burris, 875 So.2d 408. 410 {Fla.
2004).

The reclassification statute, section 775.087(1), Florida
Stattues, enhances the degree of a felony to a degree

greater when during the commission of the felony the

defendant "carries, displays, uses, threatens to use, or

attempts to use any weapon or firearm." The statute

does not provide a definition of "weapon." See State

g_Houck, 652 So.2d 359. 360 (Fla. 1995). Without a
statutory definition of the word "weapon," courts must

WESitAW en No mim to vg:nm U S. Govemmerd h
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turn to the "common or ordinary meaning of the word." combat." Go!gdez. 197 So.3d at 85-86 (quoting thgrig

875 So.2d a t 413 í Fla. 2004)).

|2] Appellee argues that an automobile, when used in the

manner Appellant used it, constitutes a weapon in the

common and ordinary meaning of the word. We agree
with this "use" argument.

Recently, the Second District Court of Appeal concluded
that an automobile was not a weapon under section

775.087( l L Gonzalez v. State. 197 So.3d 84. 86 (Fla. 2d
DCA 2016). In Gonzafez, the appellant was convicted

of manslaughter and failing to stop or remain at the
scene of a crash resulting in death. 197 So.3d at 84. The

victim left the bar with the appellant the night before
she was found sitting in the road barely alive. E The
evidence demonstrated that the victim had been hit by the

appellant's car once while it was moving forward slowly

and then again as he backed over her. E On appeal, the
appellant argued that the reclassification of the second-
degree manslaughter conviction to a first-degree felony

was error. Id. at 85. Our sister court agreed and held that

an automobile is not a weapon under section 775.087(I).

14 at 86. The Second District concluded the case was

controlled by the Florida Supreme Court's decision in
Houck. Gonzaler. 197 So.3d at 85. We agree that our case

is controlled by Houck, but disagree with the Gonzalez
court's interpretation of the definition of a weapon.

In Houck, the Florida Supreme Court approved the

Fifth District's en banc decision concluding that "it is
for the court to determine whether what is used in the
commission of a felony is a weapon within the meaning of

the [reclassification] statute." 652 So.2d at 360 (emphasis

added). In Houck, the supreme court looked to the

dictionary to provide the common definition of weapon:
"[a]n instrument of attack or defense in combat, as a gun
or sword ... [or][a] means used to defend against or defeat

another." Id. We conclude that an automobile falls within
the second definition of a weapon as a -means used to

defend against or defeat another." E (emphasis added).

The Gonza lez court found the following language in Sta te

v. Burris to be significant: "Like the pavement used by
the offender in Houck, an automobile is not commonly
understood to be an instrument for combat against

another person. Though certainly capable of inflicting

death or injury, as with the pavement in Houck, the

ordinary purpose of automobiles is not as instruments for

We disagree with the Second District's conclusion that the
"ordinary purpose" is dispositive. The Second District's

holding in Gonzalez is not unreasonable based on *749

its reliance of the quote from Burris. However, we note

that the question before the Burris court was expressly

limited to whether an automobile could be "carried" "as a

deadly weapon under section 812.13(2)(a) of the robbery
statute" to allow an enhanced conviction. Burris. 875

So.2d at 410. In dicta, the supreme court in providing a

comparison to an automobile being "carried" discussed

the pavement in Houck. Unlike the statute at issue in

Burris, which enhances a robbery conviction when a

deadly weapon is "carried," section 775.087( I). Florida

Statutes, states that "whenever a person is charged

with a felony ... and during the commission of such

felony the defendant carries, displays, uses, threatens

to use, or attempts to use any weapon or firearm ...

the felony for which the person is charged shall be
reclassified." (emphasis added).

We are applying the common definition of a weapon

as Houck requires. Many objects commonly understood
to be weapons, such as kitchen knives or baseball bats,

would not be classified as weapons under the Gonzalez
court's approach because their ordinary purpose is not for

combat. Gonzalez. 197 So.3d at 85-86. We find there is
a distinct difference between an immobile object, such as

the pavement in Ho uck, and a movable object, such as the
car used by Appellant.

We accordingly affirm Appellant's conviction and certify
conflict with Omgab._Swe. 197 So.3d at 85 (Fla. 2d
DCA 2016L

Lack of Remorse

The parties agree that this issue was not properly
preserved below.

|3| 14| Unpreserved arguments in the sentencing process

are reviewed for fundamental error. .Laclgojn_v1_Sjjg
983 So.2d 562, 574 (Fla. 2008). This Court has held

that fundamental error occurs when a trial court bases

a sentence on impermissible grounds. Dumas_v Syg

134 So.3d 1048, 1048 (Fla. Ist DCA 2013). "Although an

WESTLAW ompw U S. Govemmem Woés 3
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appellate court generally may not review a sentence that

is within statutory limits under the Criminal Punishment

Code, an exception exists, when the trial court considers

constitutionally impermissible factors in imposing a
sentence." Nawaz v. State. 28 So.3d 122, 124 (Ra. 1st

DCA 2010b

15] This Court has stated, "A lack of remorse or failure

to accept responsibility may not be considered by the

trial court when fashioning an appropriate sentence."
Dumas. 134 So.3d at 1048; see also K.Y.L. v. State. 685

So.2d 1380 IRa. Ist DCA 1997) ("[L]ack ofcontrition or

remorse is a constitutionally impermissible consideration

in imposing sentence "), disapproved on other grounds,

State v..l. P.C.. 731 So.2d 1255 ( Fla. 1999). While remorse
and an admission of guilt may be grounds for mitigation

of a sentence, the lack of these factors cannot be used to

increase a defendant's sentence and such reliance violates

the defendant's due process rights. Ilitter_n_Sige. 885
So.2d 413, 414 (Fla. I st DCA 2004).

Because we agree with Appellant that the court should
not have considered his lack of remorse when sentencing

him, we reverse Appellant's sentence and remand for

resentencing on both counts before a different judge. S_ee

Dumas. 134 So.3d at 1049; Ritter. 885 So.2d at 415.

MAKAR and WINSOR, JJ., CONCUR.

All Citations

227 So.3d 746, 42 Fla. L. Weekly D2]18

End of Document © 2017 Thomson Reuters. No clatm to onginal U.S. Govemment Works.
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State v. Houck, 652 So.2d 359 (1995)

meaning of reclassification statute, trial court

must use the common or ordinary meaning
KeyCite YeHow Flag - Negative Treatment of the word "weapon." West's F.S.A. §

Disagreed With by Com. 1. Sexton. Mass.. June 5. 1997 7-;iO8h 1 L

652 So.2d 359

Supreme Court of Florida. 5 Cases that cite this headnote

STATE of Florida, Petitioner,

v.

John Edward HOUCK, Jr., Respondent.

No. 83502.

Feb. 2, 1995.

Rehearing Denied April 5, 1995.

Defendant was convicted in the Circuit Court, Orange

County, Belvin Perry, Jr., J., of manslaughter with use of
weapon, and he appealed. The District Court of Appeal,

634 So.2d I 80, reversed and certified issue. The Supreme

Court, Wells, J., held that paved surface defendant

allegedly used to inflict trauma to victim's head was not a

"weapon" within meaning of statute by which defendant's
manslaughter conviction was reclassified as first-degree
felony.

Approved and remanded.

131 Sentencing and Punishment

& What Constitutes a Weapon

The pavement/asphalt defendant allegedly

used to inflict trauma to victim's head was

not a "weapon" within meaning of statute by

which defendant's manslaughter conviction

was reclassified as first-degree felony; paved

surface was not commonly understood to be

an instrument for combat against another

person. West's F.S.A. § 775.087( 11.

15 Cases that cite this headnote

Attorneys and Law Firms

*359 Robert A. Butterworth, Atty. Gen. and Carmen F.

Corrente, Asst. Atty. Gen., Daytona Beach, for petitioner.

Irby G. Pugh, Orlando, for respondent.

Opinion

West Headnotes (3)
WEL LS, Justice.

|1j Criminal Law

& Questions of Law or of Fact

Whether what was used in commission

of felony is weapon within meaning of
reclassification statute is question for court to

determine as a matter of law. West's F.S.A. §
775.087(1).

4 Cases that cite this headnote

|2] Criminal Law

e Degrees of Offenses

Sentencing and Punishment

What Constitutes a Weapon

In determining whether what was used in

commission of felony is weapon within

We have for review the opinion of the Fifth District

Court of Appeal reversing the defendant's conviction and

sentence for the first-degree felony of manslaughter with
a weapon and remanding for resentencing pursuant to a

conviction for the second-degree felony of manslaughter.

On November 16, 1991, outside Anthony's Lounge in

Orlando, Florida, a fight occurred involving a number

of people. John Edward Houck, Jr., the defendant, had

been asked to leave the bar, and upon being escorted out
by two employees, both being the victim's brothers, the

fighting began. Several witnesses testified that they saw

the defendant on top of the victim, banging the victim's
head against the pavement. The victim died on December
9, 1991. A neurological surgeon testified that these head

injuries suffered by the victim on November 16 were the

initiating factors which led to his death. The defendant

WESTLAW �042 vær %nen. im mum !o onwnco U s. Govemment Wori,s 1
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denied any knowledge or responsibility for the victim's

mjuries.

The amended information charging the defendant with

committing second-degree murder in connection with
the victim's death alleged that the defendant had used
a weapon, the pavement/asphalt, to inflict trauma to

the victim's head. The jury returned a verdict finding

defendant guilty of manslaughter with a weapon.

Reclassification was sought via section 775.087(1).
Florida Statutes (1991), regarding the "use" of a weapon

and the trial court adjudicated defendant guilty of a first-
degree felony. Appeal was filed in the Fifth District, and
the defendant's conviction was upheld. On motion for
rehearing, the district court, en banc, reversed the earlier

opinion and certified the issue of the meaning of the term

"weapon" as used in section 775.087(l), as one of great

public *360 importance. Ilvuch v. State. 634 So.2d 180

(Fla. 5th DCA 1994).

11] We approve the decision of the en-banc majority of

the district court. We concur with the majority in stating:

We agree with Houck's argument
in his motion for rehearing that

the original panel was in error in

deeming the issue ofwhether a paved

surface is a weapon to be one of

fact. It is not. It is a question
for the court to determine as a
matter of law. The failure of the

statute to broadly define the term
"weapon" cannot be cured by jury

speculation. As Houck contends,

the panel opinion would open a

veritable "Pandora's Box" and allow
a creative prosecutor, in conjunction

with the jury, to turn almost any

intentional injury into one caused

by a weapon. For example, would

the ground be transformed into a

weapon merely because it was the
point of impact for a person pushed
from a cliff or high building? Would
the water become a weapon if the

victim was pushed overboard from

an ocean liner?

Here, the underlying fallacy of

the state's argument is that

it misconceives the legislative

intent underlying the reclassification

statute. The obvious legislative

intent reflected by section 775.087 is

to provide harsher punishment for,

and hopefully deter, those persons

who use instruments commonly

recognized as having the purpose

to inflict death and serious bodily

injury upon other persons.

Id. at 184.

|2| 13] Thus, we approve the district court's decision that

it is for the court to determine whether what is used in the

commission of a felony is a weapon within the meaning of
the statute. In making this decision, the trial court must

use the common or ordinary meaning of the word. The
word weapon is defined by Americtm Heritage College
Dictionary 1529 (3d ed. 1993), as: "1. An instrument of

attack or defense in combat, as a gun or sword.... 3. A

means used to defend against or defeat another." A paved

surface is not commonly understood to be an instrument
for combat against another person.

We specifically point out that if pavement or a hard

surface is to be considered a weapon under section

775.087, then the legislature should amend the statute so

that pavement and similar passive objects are defined to

come within its coverage. Moreover, if the word "weapon"

is to be given a meaning other than the common dictionary

definition set forth in this opinion, it is within the province

of the legislature to provide that definition.

In approving the majority opinion of the district court en

banc, we remand for resentencing in accordance with the

district court's findings. We decline to review the other
issue raised by respondent.

It is so ordered.

GRIMES, C.J., and OVERTON, SHAW, KOGAN,
HARDING and ANSTEAD, JJ., concur.

kl. at 182 (footnote omitted). We agree with the court in
further stating:

WESTLAW �042 . u . æ m:m rqma! Lj.S Govemmem WorM. 2
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All Citations

652 So.2d 359, 20 Fla. L. Weekly S49

Footnotes
1 We have jurisdiction pursuant to article V. section 3(b)(4), Florida Constitution.

End of Docurnent © 2017 Thomson Reuters. No claim to original U.S. Governmen! Works.
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