
 

 

IN THE SUPREME COURT OF FLORIDA 

CASE NO. SC17-1848 

Third DCA Case No. 3D17-1421; Circuit Court Case No. 2015-15825 CA 43 CBL 

 

Law Offices of Herssein and Herssein, P.A., 

et al.,  

Petitioners, 

vs. 

 

United Services Automobile Association,  

Respondent. 

__________________________________/ 

 

RESPONSE IN OPPOSITION TO PETITIONERS’ DECEMBER 13, 2017 

“EMERGENCY MOTION” TO QUASH THIRD DCA OPINION 

 

Respondent United Services Automobile Association (“USAA”) opposes the 

“Emergency Motion” (the “Motion”) in which Petitioners Law Offices of Herssein 

and Herssein, P.A. d/b/a Herssein Law Group and Reuven Herssein, Esq. 

(collectively, “Herssein”) accuse the Third District of violating this Court’s 

December 7, 2017 Stay Order (the “Stay Order”) and request this Court to quash 

an opinion the Third District issued in a separate certiorari proceeding on 

December 13, 2017 (the “Opinion”).  

SUMMARY OF ARGUMENT 

The Motion should be denied because (a) the Stay Order does not reference 

or identify (and should not be interpreted to affect) the certiorari proceeding; (b) 

Herssein never asked this Court or the Third DCA to stay the certiorari proceeding 
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(which involved orders on which Herssein had prevailed in the trial court)—

instead, Herssein actively participated in the certiorari proceeding after moving 

this Court to stay the trial court proceedings and a separate Third District action 

underlying the prohibition case currently before this Court; and (c) in an apparent 

attempt to preview the outcome of the certiorari proceeding, Herssein did not 

reference or identify that action in the Motion to Stay filed in this Court or 

otherwise address the certiorari proceeding with this Court until after the Third 

District issued the Opinion—which is unfavorable to Herssein.   

Furthermore, no “emergency” exists because the Opinion does not affect the 

status quo of the trial court proceedings or the prohibition proceedings, nor does it 

constitute or authorize any act or event which would violate the Stay Order. 

Tellingly, Herssein does not identify the nature of the purported emergency and has 

not notified the Third District—the tribunal Herssein accuses of violating this 

Court’s Stay Order—of the filing of the instant Motion. 

BACKGROUND 

The case before this Court arises from the denial of Herssein’s motion to 

disqualify a circuit court judge, the Honorable Beatrice Butchko (the “Trial 

Judge”). The Third District denied Herssein’s petition for a writ of prohibition in 

United Services Automobile Ass’n v. Law Offices of Herssein & Herssein, P.A., 

No. 3D17-1421, 42 Fla. L. Weekly D1830, 2017 WL 3611661 (Fla. 3d DCA Aug. 
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23, 2017). On October 17, 2017, Herssein filed a notice to invoke this Court’s 

jurisdiction in that prohibition case.
 1
  

While Herssein’s prohibition petition was pending in the Third District, 

USAA filed a petition for writ of certiorari in the Third District, seeking to quash 

an order the Trial Judge entered allowing Herssein to discover attorney-client 

privileged information (Case No. 3D17-1457). After briefing on USAA’s certiorari 

petition closed and oral argument was set in that case, Herssein moved this Court 

to stay the “effect of” the mandate in the prohibition case and to stay proceedings 

in the trial court. See October 27, 2017 Motion to Stay Effect of Mandate And Stay 

Proceedings In the Lower Tribunal (Filing # 63413864). That motion makes no 

reference to the certiorari cases then pending in the Third District; notably, its 

caption references the Third District case number for the prohibition proceeding 

but does not reference the certiorari case numbers.
2
  

                                                 
1
 The Third District’s mandate in the prohibition case issued on October 18, 2017. 

Herssein never asked the Third District to stay issuance of or recall the mandate.  
2
 The certiorari case consolidated USAA’s petition for writ of certiorari with a 

petition for writ of certiorari (Case No. 3D17-1527) and appeal (Case No. 3D17-

1500) filed by a non-party to the underlying case; the Trial Judge had granted 

Herssein’s motion to compel the non-party to produce attorney-client privileged 

material. See Opinion at 6, 10-11. At page 6 of the Motion, Herssein refers to the 

Third District’s conclusion that the order as to the non-party was a final order, but 

that determination has nothing to do with the Third District’s treatment of USAA’s 

petition for writ of certiorari.   
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Herssein appeared at the November 6, 2017 oral argument in the certiorari 

cases and did not mention the stay motion Herssein had filed with this Court only 

days earlier.
3
 Herssein never requested the Third District to stay the certiorari 

proceedings.  

On December 7, 2017, this Court entered the Stay Order—which was filed 

in the Third District prohibition case on December 7, but was not filed in the 

certiorari cases.  The Stay Order does not reference the certiorari cases or include 

the Third District case numbers assigned to those cases. On December 13, 2017, 

the Third District issued its Opinion granting USAA’s petition for certiorari. 

United Servs. Auto. Ass’n v. Law Offices of Herssein & Herssein, P.A., Nos. 3D-

1457, 1500, 1527, 42 Fla. L. Weekly D2591a, 2017 WL 6346673 (Fla. 3d DCA 

Dec. 13, 2017). Herssein filed the instant Motion the same day, adding the 

certiorari case numbers to the caption of this case for the very first time.   

ARGUMENT  

The Opinion marks a loss for Herssein in long-running, hotly contested 

litigation, some details of which are recounted in the Opinion. Nothing in the 

Opinion or in Herssein’s Motion indicates any reason to quash the Opinion (the 

end result of extensive attorney preparation and, more importantly, the expenditure 

                                                 
3
 Copies of the transcript of the oral argument in the certiorari proceedings and the 

Third District’s docket in the USAA certiorari case are included in the Appendix 

submitted simultaneously herewith.   
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of significant judicial resources) when this Court has inherent authority to fashion 

alternative relief, if relief is warranted at all. Any purported harm Herssein might 

claim is self-inflicted since Herssein—which indisputably knew of the certiorari 

proceedings when the Stay Motion was filed—never (a) identified or mentioned 

the certiorari cases in the Stay Motion; (b) requested the Third District to stay the 

certiorari proceedings; (c) notified the Third District of Herssein’s filing of the 

Stay Motion; and/or (d) filed a copy of the Stay Order in the certiorari cases.     

USAA respectfully suggests this Court could enter an order clarifying the 

Stay Order to exclude the certiorari proceedings. Alternatively—and despite 

Herssein’s failure to request such relief from the Third District in the certiorari 

cases—this Court could enter an order tolling the deadline for Herssein to seek 

rehearing or other post-opinion relief in the certiorari cases pending disposition of 

the prohibition case before this Court. Such relief would not harm Herssein since 

the effect of the Opinion—which precludes certain discovery from taking place—

is consistent with the Stay Order.  

If this Court ultimately decides the Trial Judge should have granted 

Herssein’s motion for disqualification, Herssein may seek relief from orders that 

Herssein contends resulted from the Trial Judge’s purported bias. See Fla. R. Jud. 

Admin. 2.330(h). Herssein misleadingly suggests that such a process could render 

the Opinion “moot” (see Motion at 3, ¶ 8), but such relief would be unavailable to 
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Herssein because the Trial Judge’s orders at issue in the certiorari proceedings 

were favorable to Herssein. And Herssein does not accuse the Third District of 

bias. Herssein claims the Trial Judge was biased, but whatever bias the Trial Judge 

may or may not have had unquestionably did not prejudice Herssein with respect to 

the Herssein-favorable orders that the Third District reviewed in the certiorari 

proceedings. 

Herssein’s authorities—all of which are district court decisions that do not 

bind this Court—are inapposite and do not support Herssein’s contention that the 

Third District “lacked jurisdiction” to issue the Opinion so it is “a legal nullity.” 

Motion at 4-5. Plavnicky
4
 and Leslie

5
 vacate trial court orders entered after the 

district court issued show cause orders on petitions for writ of prohibition. Both 

opinions simply confirm that a district court’s issuance of a “show cause order on 

the petition for writ of prohibition automatically stays the proceedings in the trial 

court pursuant to Florida Rule of Appellate Procedure 9.100(h).” Plavnicky, 954 

So. 2d at 1178. Neither this Court nor the Third District has ever issued a show 

                                                 
4
 Plavnicky v. Deluicia, 954 So. 2d 1178 (Fla. 4th DCA 2007).  

5
 Leslie v. Leslie, 954 So. 2d 1097 (Fla. 4th DCA 2003). 
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cause order
6
 on Herssein’s petition for writ of prohibition so the “automatic stay” 

provision of Rule 9.100(h) is inapplicable.  

Herssein’s remaining authorities deal with the unremarkable proposition that 

trial courts generally lack jurisdiction to act in cases where a direct appeal is 

pending. See Motion at 3. Those cases do not hold that this Court’s decision to 

exercise discretionary review over a district court decision in one original 

proceeding strips the district court of jurisdiction to act in a separate, unrelated 

original proceeding involving the same parties. Herssein contends that the Third 

District violated an order staying the certiorari cases, but it is abundantly clear that 

the Third District did no such thing because Herssein never asked any court for 

such a stay and no court entered such a stay.  

Even if this Court’s Stay Order somehow applied to the certiorari cases, 

quashing the Opinion would be a futile and unnecessary waste of judicial 

resources. Nothing in the Opinion relates to the issues presented in this prohibition 

proceeding, which features the narrow question of “whether judges commit an 

ethical violation if they are Facebook ‘friends’ with litigants in cases pending 

before them.” Florida Supreme Court Public Information, available at 

                                                 
6
 The Third District’s June 29, 2017 order allowing (not requiring) USAA and the 

trial judge to respond to Herssein’s petition for writ of prohibition is not a show 

cause order and it expressly stated that the trial court proceedings were not stayed. 
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http://www.floridasupremecourt.org/pub_info/index.shtml (last visited Dec. 14, 

2017).        

CONCLUSION 

The Motion is unfounded, misleading, and meritless. Herssein did not 

request this Court to stay the certiorari cases or even identify them to this Court, 

and Herssein actively litigated the certiorari cases after filing the Stay Motion in 

this Court without ever notifying the Third District of the Stay Motion or asking 

the Third District to stay the certiorari cases. Dissatisfied with the outcome in the 

certiorari cases, Herssein attempts to undo the Opinion by asking this Court to 

quash it while providing no legal or factual support for such extraordinary and 

unprecedented relief.  This Court should decline Herssein’s transparently improper 

invitation and deny the Motion. Alternatively, this Court should enter an order 

expressly excluding the certiorari case from the Stay Order or tolling the rehearing 

deadlines in the certiorari case pending this Court’s disposition of the instant 

prohibition case.   
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      Respectfully submitted, 

 

SHUTTS & BOWEN LLP 

Attorneys for Respondent 

4301 W. Boy Scout Blvd., Ste. 300 

Tampa, Florida 33607 

Telephone:  (813) 227-8113 

Facsimile:   (813) 227-8226 

-and- 

200 S. Biscayne Blvd., Suite 4100 

Miami, FL 33131 

Telephone:  (305) 358-6300 

Facsimile:   (305) 381-9982 

By: /s/ Suzanne Youmans Labrit  

 Suzanne Youmans Labrit, B.C.S. 

Florida Bar No. 661104 

slabrit@shutts.com 

Frank A. Zacherl, Esq. 

Florida Bar No. 0868094 

fzacherl@shutts.com  

Patrick G. Brugger, Esq. 

Florida Bar No. 035418 

pbrugger@shutts.com 
 

mailto:slabrit@shutts.com
mailto:fzacherl@shutts.com
mailto:pbrugger@shutts.com


 

10 
 

CERTIFICATE OF SERVICE 

WE HEREBY CERTIFY that a true and correct copy of the foregoing was 

furnished via electronic mail this 19th day of December, 2017, upon: 

Manuel A. Garcia-Linares, Esq. 

RICHMAN GREER, P.A. 

396 Alhambra Circle 

North Tower, 14th Floor 

Miami, Florida 33134 

mlinares@richmangreer.com   

brodriguez@richmangreer.com   

 

Reuven T. Herssein, Esq. 

HERSSEIN LAW GROUP 

12000 Biscayne Boulevard 

Suite 402 

North Miami, Florida  33181 

miamieservice@hersseinlaw.com  

 

Maury Udell, Esq. 

BEIGHLEY, MYRICK, UDELL & 

LYNNE, P.A. 

150 West Flagler Street, Suite 1800 

Miami, FL 33133 

mudell@bmulaw.com  

 

By: /s/ Suzanne Youmans Labrit  

Suzanne Youmans Labrit 
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