
 

 

IN THE SUPREME COURT OF FLORIDA 

CASE NO. SC17-1848 

L.T. Case No. 3D17-1421 

__________________________________________________________________ 

 

LAW OFFICES OF HERSSEIN AND HERSSEIN, P.A.,  

d/b/a HERSSEIN LAW GROUP, a Florida corporation and  

REUVEN HERSSEIN, 

 

Petitioners, 

 

vs. 

 

UNITED SERVICES AUTOMOBILE ASSOCIATION,  

a Reciprocal Interinsurance Exchange, 

 

Respondent, 

________________________________________________________________ 

 

RESPONSE IN OPPOSITION TO PETITIONERS’ MOTION TO STAY 

EFFECT OF MANDATE AND STAY PROCEEDINGS IN THE LOWER 

TRIBUNAL 

__________________________________________________________________ 
 

Respondent, United Services Automobile Association (“USAA”), through 

its undersigned counsel, opposes the Motion to Stay Effect of Mandate and Stay 

Proceedings in the Lower Tribunal (the “Motion”) filed by Petitioners, Law 

Offices of Herssein and Herssein, P.A. d/b/a Herssein Law Group (“HLG”) and 

Reuven Herssein, Esq. (“Mr. Herssein”) because they have failed to meet, and 

cannot meet, the standard required for the requested stay.  Accordingly, the Motion 

should be denied. 
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I.  FACTUAL BACKGROUND 

HLG sued its former client, USAA and during the course of the litigation, 

Petitioners accused one of USAA’s managers - a non-party - of witness tampering.  

USAA then engaged attorney Israel Reyes to serve as separate counsel for the 

manager, and Petitioners later indicated that they may attempt to name the manager 

as a co-defendant in the litigation.   

Petitioners moved to disqualify the trial judge on the basis that Reyes, a 

former circuit court judge, is listed as a “friend” on the judge’s personal Facebook 

page.  In support of their Motion to Disqualify, Mr. Herssein and Iris Herssein, as 

senior officers of HLG, executed affidavits asserting that they had a well-grounded 

fear of not receiving a fair trial because, inter alia, the trial judge was Facebook 

friends with Reyes.   

 The trial court denied the disqualification motion, and Petitioners filed a 

Petition for Writ of Prohibition with the Third District Court of Appeal (the 

“Petition”). While the Petition was pending, Petitioners filed an emergency motion 

to stay the proceedings in the trial court, which was denied.   On August 23, 2017, 

the Third DCA denied the Petition, and issued a ten page written opinion (the 

“Opinion”), holding as follows:  

Because a “friend” on a social networking website is not necessarily a 

friend in the traditional sense of the word, we hold that the mere fact 

that a judge is a Facebook friend with a lawyer for a potential party or 

witness, without more, does not provide a basis for a well-grounded 
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fear that the judge cannot be impartial or that the judge is under the 

influence of the Facebook “friend.”   

The Third DCA acknowledged conflict with the Fourth District’s decision in 

Domville v. State, 103 So. 3d 184 (Fla. 4th DCA 2012), but did not certify that its 

decision is in express and direct conflict with Domville.  On October 2, 2017, the 

Third DCA denied Petitioners’ motions for rehearing, rehearing en banc, and to 

certify conflict with Domville. On October 17, 2017, Petitioners invoked this 

Court’s discretionary jurisdiction. On October 18, 2017, the Third DCA issued its 

mandate.  Petitioners did not seek to stay issuance of the mandate nor did they 

move to recall it.  Instead, they filed the instant Motion in this Court seeking to 

stay the effect of the Mandate and stay the case in the trial court. 

II.  THE MOTION SHOULD BE DENIED 

A. The Legal Standard 

 Rather than follow this Court’s preferred procedure regarding stay motions 

by filing the Motion in the Third District, Petitioners skipped that step. While the 

Motion may be filed with this Court, the Motion should have been filed in the 

Third District: 

While a motion for stay and to recall a mandate may be filed in this 

Court, it may also be filed in the district court of appeal. The fact that 

a notice to invoke the discretionary jurisdiction of this Court has 

already been filed does not deprive the district court of appeal of 

jurisdiction to rule upon the motion. This is explained in Florida Rule 

of Appellate Procedure 9.310(a), which reads as follows: 
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(a) Application. Except as provided by general law and in 

subdivision (b) of this rule, a party seeking to stay a final or non-final 

order pending review shall file a motion in the lower tribunal, which 

shall have continuing jurisdiction, in its discretion, to grant, modify, 

or deny such relief. A stay pending review may be conditioned on the 

posting of a good and sufficient bond, other conditions, or both. 

 

Generally speaking, this Court prefers that the motion for stay be 

filed in the district court of appeal because at that stage of the 

case the district court ordinarily will be better informed 

concerning the case and thereby better able to predict the 

likelihood of this Court's accepting jurisdiction.  
 

State v. Roberts, 661 So. 2d 821, 822 (Fla. 1995) (emphasis supplied).   

 Regardless of where the Motion was filed, Petitioners have not demonstrated 

that a stay is warranted. It is well-established that stays pending discretionary 

review in this Court are not automatic or granted as a matter of right. Instead, as 

the Third DCA has explained: 

The advisory committee was of the view that the District Courts should 

permit such stays only when essential. Factors to be considered are 

the likelihood that jurisdiction will be accepted by the Supreme 

Court, the likelihood of ultimate success on the merits, the 

likelihood of harm if no stay is granted, and the remediable quality 

of any such harm. 

 

Banco Indus. de Venezuela, C.A. v. de Saad, 126 So. 3d 259 (Fla. 3d DCA 2010) 

(emphasis supplied) (citing Advisory Committee Notes to Rule 9.120).   

B. This Court is Unlikely to Accept Jurisdiction 

Petitioners assert this Court will likely accept jurisdiction of this case for 

three reasons: (i) the disparity purportedly created by the Opinion in the 

application of Florida’s Code of Judicial Conduct (the “Code”) to judges across 



5 
 

the State of Florida, (ii) this Court has a responsibility to interpret the Code, and 

(iii) express and direct conflict exists between the Opinion and Domville. 

As is fully developed in Respondent’s Answer Brief on Jurisdiction (which 

is being simultaneously filed with this Response), Petitioners’ jurisdictional 

arguments are flawed. The decision on review is distinguishable from Domville 

and Petitioners have not established that an “express and direct conflict” exists 

between Domville and the instant decision—which may be one of the reasons the 

Third District denied Petitioners’ motion to certify conflict.  

Petitioners’ second argument—that the Court has jurisdiction because the 

decision affects a class of constitutional or state officers—fails because it takes too 

broad a view of this category of discretionary jurisdiction. Assuming arguendo that 

the decision does expressly affect a class of constitutional officers (a debatable 

question), this Court has discretion to not exercise jurisdiction and should decline 

to do so here because doing so arguably will encourage litigants to seek Supreme 

Court review of large numbers of decisions involving judicial disqualification. 

Petitioners’ third contention conflates this Court’s exclusive jurisdiction 

over judicial qualifications and discipline under Article V, section 12(c) of the 

Florida Constitution with this Court’s discretionary jurisdiction to review decisions 

affecting constitutional officers under Article V, section 3(b)(3). Of course, these 

are two completely different bases for jurisdiction, and there is no JQC action 

pending that would implicate section 12(c) jurisdiction anyway.  Here, the exercise 
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of discretion would be precipitous, and USAA respectfully submits that the issue 

of whether a judge violates Canon 2B of the Code of Judicial Conduct by having a 

Facebook friendship with an attorney who appears before him is better addressed 

through JEAC Opinion or by amendment to the commentary to the Code itself. 

C. Petitioners Are Unlikely to Succeed on the Merits 

In support of their contention that there is a “high likelihood of success on 

the merits of this case,” Petitioners repeat the same arguments they made in their 

Petition, reply in support thereof, or rehearing papers - all of which were rejected 

by the Third DCA when it issued the Opinion. As one court has stated, “[a] 

substantial likelihood of success on the merits is shown if good reasons for 

anticipating that result are demonstrated. It is not enough that a merely colorable 

claim is advanced.” City of Jacksonville v. Naegele Outdoor Advert. Co., 634 So. 

2d 750, 753 (Fla. 1st DCA 1994), approved sub nom. Naegele Outdoor Advert. 

Co., Inc. v. City of Jacksonville, 659 So. 2d 1046 (Fla. 1995), as modified on reh'g 

(Aug. 24, 1995).  Other courts have equated the phrase “likelihood of success on 

the merits” with the phrase “clear legal right.”  Hall v. City of Orlando, 555 So. 2d 

963, 963 n.1 (Fla. 5th DCA 1990) (“‘Clear legal right’ means that the plaintiff 

shows a substantial likelihood of success on the merits.”); Colonial Bank, N.A. v. 

Taylor Morrison Services, Inc., 10 So. 3d 653, 656 (Fla. 5th DCA 2009) (“Prior to 

issuing a temporary injunction, a trial court must be certain that the petition or 

other pleadings demonstrate a prima facie, clear legal right to the relief requested. 
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It must appear that the petition has a substantial likelihood of success, on the 

merits.”) (internal citations omitted).   

Petitioners have not advanced any colorable claim to relief and have 

demonstrated no clear legal right to the relief requested.  In Livingston v. State - 

cited in Petitioners’ Motion at page 7 - this Court held that a litigant may 

“reasonably question a judge’s impartiality” and seek disqualification after 

showing a “well-grounded fear” of not receiving a fair trial.  441 So. 2d 1083, 

1086 (Fla. 1983) (emphasis supplied).  Simply put, and as the Third District 

correctly concluded, a motion to disqualify filed by a seasoned litigator (who 

practiced before the Eleventh Judicial Circuit when the trial judge and Reyes were 

colleagues) that is based upon their Facebook “friendship” - without more - is 

neither “well-grounded” nor “reasonable.”   

D. Petitioners Will Not Be Harmed If a Stay is Denied 

Finally, Petitioners assertion that they will somehow suffer harm if this 

Court does not order a stay is well wide of the mark.  Petitioners seek to halt the 

trial court proceedings for an indefinite period, yet they inconsistently complain 

about the time it has taken for the trial court to rule upon pending matters.  While 

Petitioners are free to manage their case as they deem fit, now that the Opinion has 

issued, Petitioners can take appropriate steps to have any pending motions and 

inspections addressed by the trial court, which will obviate their complaints 

regarding delay.  If this Court reverses the Third District’s decision, and Petitioners 
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disagree with any rulings made during the pendency of this appellate action, they 

may seek reconsideration of such rulings under Florida Rule of Judicial 

Administration 2.330 (providing for successor judges to reconsider and vacate or 

amend prior factual or legal rulings by disqualified judges).  Petitioners have not 

demonstrated that they will suffer harm if a stay is not granted.  

For all of these reasons, the Motion should be denied. 

 

      Respectfully submitted, 

 

SHUTTS & BOWEN LLP 

Attorneys for Respondent 

4301 W. Boy Scout Blvd., Ste. 300 

Tampa, Florida 33607 

Telephone:  (813) 227-8113 

Facsimile:   (813) 227-8226 

-and- 

200 S. Biscayne Blvd., Suite 4100 

Miami, FL 33131 

Telephone:  (305) 358-6300 

Facsimile:   (305) 381-9982 

By: /s/ Suzanne Youmans Labrit  

 Suzanne Youmans Labrit, B.C.S. 

Florida Bar No. 661104 

slabrit@shutts.com 

Frank A. Zacherl, Esq. 

Florida Bar No. 0868094 

fzacherl@shutts.com  

Amy M. Wessel, Esq. 

Florida Bar No. 93837 

awessel@shutts.com 
 

mailto:slabrit@shutts.com
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CERTIFICATE OF SERVICE 

WE HEREBY CERTIFY that a true and correct copy of the foregoing was 

furnished via electronic mail this 13th day of November, 2017, upon: 

Manuel A. Garcia-Linares, Esq. 

RICHMAN GREER, P.A. 

396 Alhambra Circle 

North Tower, 14th Floor 

Miami, Florida 33134 

mlinares@richmangreer.com   

brodriguez@richmangreer.com   

 

Reuven T. Herssein, Esq. 

HERSSEIN LAW GROUP 

12000 Biscayne Boulevard 

Suite 402 

North Miami, Florida  33181 

miamieservice@hersseinlaw.com  

 

Maury Udell, Esq. 

BEIGHLEY, MYRICK, UDELL & 

LYNNE, P.A. 

150 West Flagler Street, Suite 1800 

Miami, FL 33133 

mudell@bmulaw.com  

 

By: /s/ Suzanne Youmans Labrit  

Suzanne Youmans Labrit, B.C.S. 
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