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Petitioners Law Offices of Herssein and Herssein, P.A., and Reuven T. 

Herssein move this Court under Fla. R. App. P. 9.330 for a rehearing and 

clarification in the above referenced appeal.  In support thereof, Petitioners state as 

follows: 

1. In not granting the petition for writ of prohibition in this case, the Court’s majority 

opinion overlooked or misapprehended the actual holding and result of MacKenzie 

v. Superkids Bargain Store, Inc. 565 So. 2d 1332 (Fla. 1990), which interpreted the 

Code of Judicial Conduct to create a new rule of law by overruling previously 

binding legal precedent on the trial court, resulting in the petition for writ of 

prohibition being granted. 

2. The Court’s majority opinion has the direct effect of departing from this Court’s 

precedent in Pardo v. State, 596 So. 2d 665 (Fla. 1992), and ignoring the principle 

of stare decisis wherein the application of Mackenzie itself mandates this Court 

grant the petition for writ of prohibition, because judge Butchko, like all trial court 

judges in Florida, was bound by Domville v. State, 103 So. 3d 184 (Fla. 4th DCA 

2013), reh’g denied, 125 So. 3d 178 (Fla. 4th DCA 2013), review denied, 110 So. 

3d 441 (Fla. 2013) at the time Petitioners’ motion to disqualify was filed.   

3. Like MacKenzie, the majority opinion overturned Domville which was the existing 

law, and has now construed the Code of Judicial Conduct differently from the 

previously binding precedent—Domville—on all litigants and judges.  In fact, for 
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the first time ever in the history of Florida’s jurisprudence, the majority opinion 

disregards four (4) Florida Judicial Ethics Advisory Committee’s opinions1— (Op. 

at 19), all advising that the trial judge’s Facebook “friendship” with the lawyer that 

appeared before her was a violation of the Code of Judicial Conduct 2B—in favor 

of non-Florida judges’ opinions.   

4. As of November 15, 2018, judges and litigants are on notice of the new rule of 

law announced by the majority opinion, that Facebook “friendship” between a 

judge and a lawyer or litigant that appears before them, “standing alone, does not 

constitute a legally sufficient basis for disqualification.” (Op. at 2). Unlike 

MacKenzie, however, by not granting the writ of prohibition in this case, the Court 

has not followed its precedent in Pardo, because at the time the motion was filed in 

MacKenzie the trial court was bound by controlling precedent and this Court 

granted the petition for that reason.  Here too, Judge Butchko had an ethical 

obligation to “respect and comply with the law” pursuant to Canon 2A and to “be 

faithful to the law” pursuant to Canon 3 B(2) of the 

Florida Code of Judicial Conduct.   

5. Thus, when properly considered, both Pardo and MacKenzie compel this Court to 

grant a rehearing to reconsider and vacate its November 15, 2018 opinion to grant 

1 Fla. JEAC Op. 2009–20 (Nov. 17, 2009); Fla JEAC Op. 2010-06 (March 26, 
2010); Fla JEAC Op. 2012-12 (May 9, 2012); Fla. JEAC Op. 2013-14 (July 30, 
2013) ) 
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the petition on this case—with the Court’s new rule of law to be applied 

prospectively, not retroactively. 

6. Nothing erodes public confidence in the judiciary more than when judges 

themselves refuse to follow the law or the Code of Judicial Conduct.  By not 

granting the petition for writ of prohibition and removing Judge Butchko from this 

case—with the holding of the case applied prospectively—the majority’s opinion 

has the direct result of condoning Judge Butchko’s failure to comply with Canons 

2A and 3B by failing to comply with binding precedent.   

7. Furthermore, rehearing is necessary because by retroactively applying the Court’s 

new rule of law to the motion to disqualify, the effect of the Court’s opinion is a 

deprivation of Petitioners’ due process right to a fair and impartial trial judge, 

pursuant to the Fourteenth Amendment.   

8. Here, Petitioners’ had a well-founded fear of not receiving a fair trial, because 

“having a lawyer as a Facebook ‘friend’ not only “may undermine confidence in 

the judge’s neutrality” but in this case warranted the judge’s recusal based on a 

“well-founded fear of not receiving a fair and impartial trial.” (Dissent at 23, 

quoting Domville) (emphasis added).  Simply stated, at the time the motion was 

filed Petitioners’ had a legally sufficient basis to support the motion to disqualify 

based on Domville.   
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9. Moreover, rehearing is necessary because this Court overlooked and or 

misapprehended the Petitioners’ Motion to Disqualify and the de novo standard of 

review in that it “declined to address” (Op. at 2, footnote 1) two (of three) vital 

reasons for disqualification—standing with the Facebook allegation—raised by 

Petitioners in their motion to disqualify.   This Court’s majority opinion states, 

“We hold that an allegation that a trial judge is a Facebook ‘friend’ with an 

attorney appearing before the judge, standing alone, does not constitute a legally 

sufficient basis for disqualification.” (Opinion at 2) (emphasis added).  Yet, despite 

the de novo standard of review for a motion to disqualify, this Court did not 

address two (of three) vital reasons for disqualification raised in the Motion—

standing with the Facebook allegation—and the combined effect of all three 

reasons, to determine whether Petitioners had a well-founded fear of not receiving 

a fair and impartial trial.   

10.   Lastly, clarification of this Court’s November 15, 2018 opinion is necessary and 

required as a result of the mixed signals transmitted by the opinion and concurring 

opinion.  Because an actual majority of this Court—four justices—believe that 

“participation in Facebook by members of the judiciary “is fraught with risk that 

could undermine the confidence in the judge’s ability to be a neutral arbiter.” 

(Concurring Op. at 21, quoting Dissenting Op. at 24), such a position conflicts 

with the duties imposed on all judges and justices who are required to avoid the 

4 
 



appearance of impropriety in all of the judge’s activities, See Canon 2, Code of 

Judicial Conduct. 

11. When four justices—three of which—Justices Pariente, Quince and Lewis—  

“would adopt a strict rule requiring judges to recuse themselves whenever an 

attorney with whom they are Facebook “friends” appears before them.” (Dissent at 

24) and the fourth—Justice Labarga—directs judges’ “…deactivation of those 

[Facebook] accounts.”, writing to “strongly urge judges not to participate in 

Facebook.” at all, (Concurring Op. at 21), and to express that, “…judges must 

avoid situations that could suggest or imply that a ruling is based upon anything 

else,” (Concurring Op. at 20, 21), clarification is necessary, especially with news 

headlines that read, “Former Chief Justice Encourages Judges to Get Off 

Facebook.2”  

12. Accordingly, Petitioners request a rehearing and clarification of this Court’s 

November 15, 2018 opinion.   

MEMORANDUM OF LAW 
 

I. In not Granting the Writ of Prohibition in the Instant Case, the 
Court’s Ruling Violates the Principle of Stare Decisis Requiring 
Rehearing 

 

2 Daily Business Review, November 16, 2018; 
https://www.law.com/dailybusinessreview/2018/11/16/former-chief-justice-
encourages-judges-to-get-off-facebook/ 
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The Court’s holding violates the principle of stare decisis in the context of a 

writ of prohibition involving the interpretation of the Florida Code of Judicial 

Conduct.  The majority opinion equated “Facebook friendship” with real friendship 

and relied on MacKenzie v. Superkids Bargain Store, Inc., 565 So. 2d 1332 (Fla. 

1990) for the proposition that mere friendship, without more, is not a legally 

sufficient basis for disqualification. While Petitioners disagree with the rationale 

by which the majority reached its result, Petitioners take issue with the Court’s 

failure to follow Pardo v. State, 596 So. 2d 665 (Fla. 1992) by not removing Judge 

Butchko for failing to follow the law (Domville) in effect at the time the Motion to 

Disqualify was filed—as was done in MacKenzie.  

In MacKenzie, this Court, on a certified question of great public importance 

pursuant to Art. V. § 3(b)(4), Fla. Const., created a new rule of law when it 

interpreted Canon 7(B) of the Code of Judicial Conduct differently than prior 

binding precedent, for the proposition that payment by counsel or a litigation to a 

judge or judge’s spouse was not, without more, legally sufficient grounds to 

disqualify the judge.  In MacKenzie, at the time that the motion to disqualify was 

filed, there was binding authority from the Third District Court of Appeal which 

held that a substantial financial contribution by the lawyer was sufficient grounds 

for disqualification.  See Breakstone v. MacKenzie, 561 So. 2d 1164 (Fla. 3d DCA 

1988).  The facts and procedural posture of this case are equivalent to MacKenzie. 
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Justice Pariente in her dissent aptly states as follows: 

“Regardless of the appropriate parameters for a future 
amendment to the Code of Judicial Conduct relating to 
use of Facebook and other social media, it is clear that 
the judge in this case should have recused herself 
because, at the time of the recusal motion, the only 
binding opinion was the Fourth District’s in Domville. 
Domville expressly required judges to recuse themselves 
from cases where they were Facebook friends with the 
lawyer, 103 So. 3d at 185, and the trial judge was 
required to follow that opinion. See Pardo v. State, 596 
So. 2d 665, 666 (Fla. 1992). 
 

(Dissent Op. at 24, 25) 

There is no dispute in the instant case at the time the motion to disqualify 

was filed, Domville was the only controlling Florida case that discussed the impact 

of a judge's social network activity with a lawyer and, as such, was binding upon 

Judge Butchko.  Both, the majority opinion and Judge Labarga’s concurring 

opinion do not address or refute the fact that at the time the motion was filed 

Domville was the controlling law on this issue, and Judge Butchko was required to 

follow its holding and grant the motion to disqualify pursuant to her ethical 

obligations of Canon 1 and 2A and 3B of the Code of Judicial Conduct, Pardo v. 

State, 596 So. 2d 665 (Fla. 1992) and Fla. R. Jud. Admin 2.330(f).3 

3 “…[I]f the motion is legally sufficient, the judge shall immediately enter an order 
granting disqualification and proceed no further in the action.” Fla. R. Jud. 
Admin.2.330. 
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Petitioners had every right to rely on the binding legal precedent of Domville 

and Pardo and for Judge Butchko to fulfill her ethical obligations prior to filing 

their motion to disqualify.  Moreover, it is undisputed that this Court had 

previously chosen not to weigh in on the “Facebook issue” raised in Domville by 

refusing to grant review based on a question of great public importance posed by 

the Fourth District Court of Appeal,  See State v. Domville, 110 So. 3d 441 (Fla. 

2013) and thus there was no question that Domville was the law of the land.    

Just like in Chace v. Loisel, 170 So. 3d 802 (Fla. 5th DCA 2014), the Fifth 

District Court of Appeal held that the trial court was bound to follow Domville, 

because Domville was the only binding authority dealing with the issue of 

Facebook friendship between a lawyer and judge and thus there was no divergent 

precedent between the districts on the legal issue at hand.  Where there was no 

other binding authority, neither judge Butchko nor the Third District Court of 

Appeal were free to sidestep the application of Pardo v. State, 596 So. 2d 665 (Fla. 

1992) and nor should this Court be, absent a compelling reason to not follow the 

principle of stare decisis. 

 The Court’s holding and result which do not follow Pardo has the effect the 

ignoring the principle of stare decisis.   In discussing the doctrine of stare decisis, 

as Justice Canady wrote in Brown v. Nagelhout, 84 So. 3d 304 (Fla. 2012): 

 In Florida, the “presumption in favor of stare decisis is 
strong.” N. Fla. Women's Health & Counseling Servs., 
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Inc. v. State, 866 So. 2d 612, 637–38 (Fla.2003). Stare 
decisis “provides stability to the law and to the society 
governed by that law.”  Rotemi Realty, Inc. v. Act Realty 
Co., 911 So. 2d 1181, 1188 (Fla.2005) (quoting State v. 
Gray, 654 So. 2d 552, 554 (Fla.1995)). “Our adherence 
to stare decisis, however, is not unwavering. The doctrine 
of stare decisis bends where there has been a significant 
change in circumstances since the adoption of the legal 
rule or where there has been an error in legal analysis.” 
Puryear v. State, 810 So. 2d 901, 905 (Fla. 2002) 
(citation omitted). Stare decisis does not yield based on a 
conclusion that a precedent is merely erroneous. The 
gravity of the error and the impact of departing from 
precedent must be carefully assessed. 
 
Id. at 309. 

 
There is no rational basis to disregard the holding and result of MacKenzie  

and ignore Pardo when applying it to the facts of this case in construing the Code 

of Judicial Conduct to create a new rule of law.  Fidelity to precedent provides 

“stability to the law and to the society governed by that law.”  State v. Green, 944 

So. 2d 208, 217 (Fla. 2006).  There has been no significant change in 

circumstances as a result of the change in the law so as to not require stare decisis 

to be followed in applying Pardo and MacKenzie to the facts of this case requiring 

the writ of prohibition be granted.  In order to overcome the presumption in favor 

of stare decisis, the Court must consider the following factors:  

(1) Has the prior decision proved unworkable due to 
reliance on an impractical legal “fiction”? (2) Can the 
rule of law announced in the decision be reversed without 
serious injustice to those who have relied on it and 
without serious disruption in the stability of the law? And 
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(3) have the factual premises underlying the decision 
changed so drastically as to leave the decision's central 
holding utterly without legal justification? 

 
Valdes v. State, 3 So. 3d 1067, 1077 (Fla. 2009).   

 
None of the factors enumerated above support this Court’s decision to not 

follow the principle of stare decisis with respect to MacKenize’s holding that the 

petition for writ of prohibition should have been granted as a result of the change 

in the law interpreting the Code of Judicial Conduct.  The Court’s opinion provides 

no reasonable basis to conclude that the Court’s prior decision in MacKenzie (by 

granting the petition and creating a new rule of law to be applied prospectively) is 

proved unworkable.   Canon 1 of the Code of Judicial Conduct, A Judge Shall 

Uphold the Integrity and Independence of the Judiciary, states: 

An independent and honorable judiciary is indispensable 
to justice in our society. A judge should participate in 
establishing, maintaining, and enforcing high standards 
of conduct, and shall personally observe those standards 
so that the integrity and independence of the judiciary 
may be preserved. The provisions of this Code should 
be construed and applied to further that objective. 

 
  Canon 1, Code of Judicial Conduct, (emphasis added.) 
 
If the Code of Judicial Conduct is to be construed and applied so as to require 

judges to have high standards of conduct and personally observe those standards so 

that the integrity of the independence of the judiciary is preserved, then the Court’s 

mixed-messaged opinion ratifying Judge Butchko’s failure to follow the law at the 
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time the motion to disqualify was filed frustrates the plain and unambiguous 

language of the Code of Judicial Conduct which this Court adopted in In re Code 

of Judicial Conduct, 643 So. 2d 1037 (Fla. 1994). 

 In reality, following the holding of MacKenzie, granting the petition to 

remove the trial court judge in this case, with the new rule of law applied 

prospectively is the only correct result based on a proper construction of the Code 

of Judicial Conduct.  Therefore, this Court must follow the principle of stare 

decisis in applying Pardo and construe the Code of Judicial Conduct to promote 

high standards of conduct by trial judges to follow the law and grant rehearing so 

that the petition for writ of prohibition is granted—as was done in MacKenzie. 

II. Retroactively Applying This Court’s New Rule of Law to The Motion 
to Disqualify Effectively Violates Petitioners’ Due Process Right to a 
Fair and Impartial Judge Requiring Rehearing  

 
By retroactively applying the Court’s new rule of law to the motion to 

disqualify filed by Petitioners, the effect of the Court’s opinion is a deprivation of 

Petitioners’ due process right to a fair and impartial trial judge, pursuant to the 

Fourteenth Amendment.  The Due Process Clause of the Fourteenth Amendment 

requires recusal of a judge under certain circumstances as “[i]t is axiomatic that a 

‘[a] fair trial in a fair tribunal is a basic requirement of due process.  Caperton v. 

A.T. Massey Coal, Inc. 556 U.S. 868, 876 (2004)(quoting In re Murchison, 349 

U.S. 133, 136 (1955).   
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It remains without question that at the time the Petitioners filed their motion, 

Petitioners’ had a well-founded fear of not receiving a fair trial, because “having a 

lawyer as a Facebook “friend” not only “may undermine confidence in the judge’s 

neutrality” but in this case warranted the judge’s recusal based on a “well-

founded fear of not receiving a fair and impartial trial.” (Dissent at 23, quoting 

Domville) (emphasis added). Petitioners had every right to rely on the binding legal 

precedent of Domville and Pardo prior to filing the Motion to Disqualify and 

moreover it was undisputed that this Court previously chose not to weigh in on the 

“Facebook issue” raised in Domville by refusing to grant review based on a 

question of great public importance by the Fourth District Court of Appeal.  See 

State v. Domville, 110 So. 3d 441 (Fla. 2013).   Therefore, there can be no dispute 

that when the motion was filed it was legally sufficient based on Domville. 

This Court has noted that [t]he judiciary cannot be too circumspect, neither 

should it be reluctant to retire from a cause under circumstances that would shake 

the confidence of litigants in a fair and impartial adjudication of the issues raised.” 

citing Livingston v. State, 441 So.2d 1083, 1086 (Fla. 1983)(quoting Dickenson v. 

Parks, 104 Fla. 577, 140 So. 459, 462 (1932).  Moreover, “prejudice of a judge is a 

delicate question to raise.”  Dickenson v. Parks,140 So. 459, 462 (Fla. 1932).  

Notwithstanding the sensitivity of the issue, Florida’s Code of Judicial Conduct 

Canon 2A imposes a mandatory duty on every judge to comply with the law.    
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In addition to condoning Judge Butchko’s failure to follow the rule of law 

that was binding on her, in violation of Canons 2A and 3B, the majority’s opinion, 

retroactively applies a new rule of law, to the detriment of Petitioners’ 

constitutional right to a fair and impartial trial.  The standard by which this Court 

was required to review the motion to disqualify was “whether the facts alleged 

would place a reasonably prudent person in fear of not receiving a fair and 

impartial trial.”  See Livingston v. State, 441 So. 2d 1083, 1087 (Fla. 1983). 

Clearly, at the time the motion was filed, Petitioners’ had a well-founded fear of 

not receiving a fair trial based on the binding precedent of Domville and the 

undisputed fact of the “Facebook friendship” between Judge Butchko and Mr. 

Reyes.  By denying the petition for writ of prohibition, the Court’s holding has the 

effect of retroactively applying a new rule of law to the motion to disqualify and 

as a result, Petitioners’ due process rights to a fair and impartial trial have been 

abrogated.  Thus, where this Court did not grant the petition based on the new rule 

of law being applied retroactively a rehearing is required. 

III. Rehearing Is Required Because the Court Overlooked and or 
Misapprehended Petitioners’ Motion to Disqualify Which was not 
“Standing Alone” on the Facebook Allegation   

“The question of whether a motion to disqualify is legally sufficient is a 

question of law, which is reviewed de novo.” Krawczuk v. Tucker, 92 So. 3d 195 

(Fla. 2012).  See also Lynch v. State, 2 So. 3d 47, 78 (Fla. 2008).  The Court 
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accepted jurisdiction of this case, ultimately to determine whether the filed motion 

to disqualify—with all three reasons delineated in the motion—were legally 

sufficient to disqualify the trial judge, in accordance with the well settled de novo 

standard of review by which all motions to disqualify are weighed.  This Court 

apparently overlooked and/or misapprehended two (of three) vital reasons for 

disqualification—standing with the Facebook allegation—and the combined effect 

of all three reasons, to determine whether Petitioners had a well-founded fear of 

not receiving a fair and impartial trial. 

Indeed, this Court’s majority opinion states: “We hold that an allegation that 

a trial judge is a Facebook ‘friend’ with an attorney appearing before the judge, 

standing alone, does not constitute a legally sufficient basis for disqualification.” 

(Opinion at 2) (emphasis added).  While the Court opted to only address the 

Facebook friend allegation, a rehearing is necessary because this Court overlooked 

and or misapprehended Petitioners’ Verified Motion to Disqualify, which was not 

“standing alone” (Op. at 2) on the allegation that the judge was Facebook “friends” 

with one of the lawyers on this case.  Accordingly, given the de novo standard of 

review, because this Court, misapprehended and/or overlooked the fact that there 

were two (2) other reasons for the disqualification of the trial judge standing with 

the Facebook allegation within the motion, which this Court acknowledges, but 

declined to address (Op. at 2, footnote 1), Petitioners request a rehearing.    
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IV. Clarification is Required to Resolve an Inherent Conflict in the 
Opinion in Order to Promote Confidence in the Integrity and 
Impartiality of the Judiciary 

 
Despite Justice Labarga concurring with the majority that when a judge is 

“Facebook friends” with a lawyer or litigant that appears before them, “a well-

founded fear of not receiving a fair and impartial trial does not exist so as to 

require disqualification,” four justices of this Court are openly hostile to judges 

participating in Facebook.  If four justices believe that “participation in Facebook 

by members of the judiciary “is fraught with risk that could undermine the 

confidence in the judge’s ability to be a neutral arbiter” (Concurring Op. at 21, 

quoting Dissenting Op. at 24.), and a fourth justice of the majority writes 

specifically to “strongly urge judges not to participate in Facebook.” (Concurring 

Op. at 21) at all, and “to deactivate their Facebook accounts,” or, “…at the very 

least, limit their “friendships” to cover only such [“family members, actual friends, 

or people with whom they have reconnected after many years”] individuals…” 

(Concurring Op. at 22, 23) then where judges are required by the Code of Judicial 

Conduct to avoid the appearance of impropriety, an inherent irreconcilable conflict 

is created and the public’s confidence in the integrity of the judiciary is clearly 

questioned.  When three of the seven justices of this Court explicitly favor 

adopting a strict rule requiring judges to recuse themselves “whenever an attorney 

with whom they are ‘Facebook friends’ appears before them” and the fourth 
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advocates for a boycott of Facebook altogether, and how can such a directive and 

instruction not implicate the appearance of impropriety by the use of Facebook by 

judges with lawyers to any reasonable litigant?  

The standard for a Florida judge is to “act at all times in a manner that 

promotes public confidence in the integrity and impartiality of the judiciary.”  See 

Canon 2A, Florida Code of Judicial Conduct.  If the Court believes that being 

Facebook friends with a litigant, without more, does not affect a judge or justice’s 

duty to avoid the appearance of impropriety, then how is the public’s confidence in 

the integrity and impartiality of the judiciary promoted by such a divergent and 

conflicting message specifically directing judges to get off of Facebook?  In 

reality, the Court’s opinion and concurrence has the opposite effect on members of 

the public as now judges are faced with no concrete guidance on the use of 

Facebook in addition to exposure of their own personal social media to discovery 

which will lead to less confidence in the judiciary, not more.  As a result, 

clarification is clearly warranted.    

 WHEREFORE, Petitioners respectfully request the Court grant rehearing 

and/or for clarification and grant the writ of prohibition in accordance with Pardo 

v. State  and MacKenzie  and any other relief the Court deems just and proper.  
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