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FLORIDA SUPREME COURT  
___________________________________________________________ 

 
CASE NO.: SC17-1848 

 L.T. No.: 3D17-1421 
_____________________________________________________________ 

 
LAW OFFICES OF HERSSEIN AND HERSSEIN, P.A., 

 D/B/A HERSSEIN LAW GROUP AND REUVEN T. HERSSEIN, 
 

Petitioners,  
 

v.  
 

UNITED SERVICES AUTOMOBILE ASSOCIATION,  
 

Respondent. 
 

 
PETITIONERS’ MOTION TO STAY EFFECT OF MANDATE AND STAY 

PROCEEDINGS IN THE LOWER TRIBUNAL 

 
 

Petitioners, Law Offices of Herssein and Herssein, P.A., d/b/a Herssein Law 

Group (hereinafter “HLG”) and Reuven T. Herssein, (collectively hereinafter 

“Petitioners”) pursuant to Rule 9.300 and 9.340(a), Florida Rules of Appellate 

Procedure, respectfully request this Court to enter an Order to Stay the Effect of 

the October 18, 2017 Mandate of the Third District’s decision, and a Stay of the 

Proceedings in the Lower Tribunal pending resolution of the instant matter. In 

further support of this Motion, Petitioners state: 
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BACKGROUND 

1. In the case at bar, the Petitioners sought rehearing and rehearing en banc 

before the Third District Court of Appeal.  The Petitioners also sought to 

certify conflict with the Fourth District Court of Appeal’s decision in 

Domville v. State, 103 So. 3d 184 (Fla. 4th DCA 2012), however, despite 

“acknowledging” conflict with the Domville decision, on October 2, 2017, 

the Third District Court of Appeal denied Petitioners’ Motions for 

Rehearing, Rehearing En Banc, and Motion to Certify Conflict. 

2. On October 17, 2017, Petitioners’ filed their Notice to Invoke Discretionary 

Review pursuant to pursuant to Article V, § 3(b)(4), Fla. Const., Florida 

Rule of Appellate Procedure 9.030(a)(2)(A)(iii) and (iv), because the Third 

District Court of Appeal’s decision expressly and directly affects a class of 

constitutional or state officers, all Article V judges in Florida, and the 

decision expressly and directly conflicts with the decision of another district 

court of appeal on the same question of law. 

3. On October 18, 2017, the Third District Court of Appeal issued its mandate1. 

(See Exhibit “1”)  

4. Petitioners are requesting that this Court stay the effect of the Third District 

1 A copy of the Third District Court of Appeal’s Mandate is attached hereto, as 
Exhibit “1.” 
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Court of Appeal’s mandate, and stay the case in the lower tribunal, to allow 

this Court to enter a consistent ruling on the issues before the Court, which 

would apply to all Article V judges, including the trial court in this case. 

ARGUMENT 

5. In City of Miami v. Arostegui, 616 So. 2d 1117 (Fla. 1st DCA 1993), the 

First District held that if a party wishes to stay the decision of a district court 

while discretionary review is sought in this Court, they may file a motion to 

stay the effect of the mandate with this Court. See id. at 1121. 

6. There are three basic factors the Court considers on a motion to stay a 

mandate: (i) likelihood the Court will accept jurisdiction; (ii) likelihood of 

success on the merits; and (iii) likelihood of harm if no stay is granted. See 

State ex rel. Price v. McCord, 380 So.2d 1037, 1038 n.3 (Fla. 1980). 

7. As will be demonstrated herein, all these factors are present in the instant 

case. Accordingly, Petitioner’s motion to stay the Third District Court of 

Appeal’s mandate and to stay the case in the lower tribunal should be 

granted.  

I. THE LIKELIHOOD THE COURT WILL ACCEPT JURISDICTION  
 

8. Petitioners respectfully submit that there is a very high likelihood that this 

Court will accept jurisdiction of this case for several different reasons.   

9. First, the application and interpretation of Florida’s Code of Judicial 
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Conduct must be uniform for all judges in the state of Florida, and the direct 

effect of the Third District Court of Appeal’s decision has created disparate 

standards for different judges, depending on which district any judge sits in. 

10. The disparity in the application of the Judicial Code of Conduct created by 

the Third District Court of Appeal’s decision is untenable for judges as well 

as the public perception of the judiciary.  The Third District Court of 

Appeal’s opinion, therefore, affects every Article V judge in the State of 

Florida and this Court should decide the issue.  

11. Second, as this Court stated in, In re Amendments to the Code of Judicial 

Conduct Cannon 7, 167 So.3d 399 (Fla. 2015): “Ultimately, it is this Court's 

responsibility to interpret the Code and the individual Canons when that 

issue comes before the Court—typically when a judge is subject to discipline 

for violation of the Code.” See, e.g., In re Glickstein, 620 So. 2d 1000 

(Fla.1993) (interpreting Canon 7 in the context of a judicial disciplinary 

proceeding). 

12. Third, the Third District Court of Appeal’s decision expressly and directly 

conflicts with the  Fourth District Court of Appeal’s decision in Domville v. 

State, 103 So. 3d 184 (Fla. 4th DCA 2012), which held that Facebook 

“friendship” of the judge and a lawyer that appears and argues before them 

on the case projects an appearance of impropriety, and is, therefore, per se a 
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violation of the Judicial Code of Conduct, Canons 2A and 2B; because the 

Facebook “friendship” would create in a reasonably prudent person a well-

founded fear of not receiving a fair and impartial trial, it requires 

disqualification of the judge. 

13. By disagreeing with the Fourth District Court of Appeal’s decision as well 

as the Judicial Ethics Advisory Opinions, ( Judicial Ethics Advisory 

Committee opinions regarding judicial participation in social media, 

(See Fla. JEAC Op. 2009–20 (Nov. 17, 2009); and Fla. JEAC Op. 2010-06 

(March 26, 2010)), both of which hold that being Facebook “friends” with a 

lawyer that appears and argues on a case before them is per se a violation of 

Judicial Canon 2A, the Third District Court of Appeal’s decision created an 

“acknowledged” conflict amongst the districts, different interpretations of 

the Florida’s Code of Judicial Conduct, and importantly, different standards 

for judges on the violation of Judicial Code of Conduct – all of which this 

Court should decide. 

14. Given the issues presented, therefore, there is a high likelihood that this 

Court will accept jurisdiction of this case.   

II. THE LIKELIHOOD OF SUCCESS ON THE MERITS 

15. Petitioners have a high likelihood of success on the merits of this case, 

should this Court accept jurisdiction.   
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16. As the merits Brief will more fully develop and highlight, at the time 

Petitioners filed the motion to disqualify before the trial court, the Fourth 

District Court of Appeal’s decision in Domville v. State, 108 So. 3d 178 (Fla. 

4th DCA 2012), was binding on the trial court judge and mandated the trial 

judge disqualify herself, because that Facebook “friendship” with the lawyer 

that appeared and argued before her on the case “creates the appearance of 

impropriety,” which the Domville court held is a violation of the Judicial 

Canons 2A and 2B.      

17. Additionally, by not accepting the verified allegations of Petitioners’ motion 

to disqualify as true, the Third District Court of Appeal’s decision radically 

departed from the well-established standard when reviewing a motion for 

disqualification in Florida as set out by this Court.   

18. The opinion categorizes different levels of Facebook “friends”, (and 

specifically the degree of “friendship” between the trial court and her 

Facebook “friend”) without any factual support in the Motion to 

Disqualify, by stating that “some member’s Facebook friends are 

undoubtedly friends in the ‘classic sense” of person for whom the member 

feels a particular affection and loyalty.  The point is, however, many are 

not.”   (Opinion at 9)  

19. Aside the fact that the Third District Court of Appeal completely failed to 
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address two of the three distinct reasons outlined in the motion for 

disqualification of the trial court judge, the lower court’s speculation as to 

the “degree of intimacy” between the judge and her Facebook “friend” 

(which was outside the verified allegations of the motion) was a clear 

departure from the standard for deciding whether disqualification was 

warranted. 

20. Because the Third District Court of Appeal viewed the verified motion for 

disqualification from the judge’s perspective, rather than from the 

perspective of the Petitioners, the decision was a clear departure from the 

established standard for disqualification. 

21. As this Court stated: 

[A] party seeking to disqualify a judge need only show ‘a 
well-grounded fear that he will not receive a fair trial at the 
hands of the judge. It is not a question of how the judge 
feels; it is a question of what feeling resides in the affiant’s 
mind and the basis for such feeling.’ [citations omitted] The 
question of disqualification focuses on those matters from 
which a litigant may reasonably question a judge’s 
impartiality rather than the judge’s perception of his 
ability to act fairly and impartially. (emphasis added) 

Livingston v. State, 441 So. 2d 1083, 1086 (Fla. 1983); see also MacKenzie 

v. Superkids  Bargain  Store,  Inc.,  565  So.  2d  1332,  1336  (Fla.  1990)  

(“The appearance of impropriety or bias is of special concern where the 

branch of government involved is that charged with the duty of 
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remaining impartial, i.e., the judiciary.”). (emphasis added) 

22. Further, by stating that, “we hold that the mere fact that a judge is a 

Facebook “friend” with a lawyer…, without more, does not provide a basis 

for a well-grounded fear that the judge cannot be impartial or that the judge 

is under the influence of the Facebook “friend,”” (Opinion at 10)  the 

decision exposes judges to discovery of their social media communications, 

such as texts, posts, and in-app e-mails, so that an aggrieved party can 

substantiate the new evidentiary based burden of proof to determine the 

“degree of friendship” and to what degree the judge “feels a particular 

affection and loyalty” toward her Facebook “friend.”  

23. By disagreeing with the Domville decision and the JEAC Opinions, the 

practical effect of the Third District Court of Appeal’s decision is that judges 

in different districts in Florida, now have disparate standards imposed for 

compliance with Judicial Canon 2B.   

24. The Third District Court of Appeal does not have the authority to decide or 

create new standards: as it must defer to this Court for the interpretation and 

application of the Judicial Code of Conduct, especially in the context of a 

motion to disqualify a trial court, where a party is entitled to nothing less 

than the cold neutrality of an impartial judge.  See State ex rel. Davis v. 

Parks, 141 Fla. 516 (1939). 

 



9  

25. For these reasons, as will be more fully developed in the merits Brief, 

Petitioners have a high likelihood of success on the merits.  

III. THE LIKELIHOOD OF HARM IF NO STAY IS GRANTED 

26. The appearance of impropriety violates Petitioners’ state and federal 

constitutional rights to due process. A fair hearing before an impartial 

tribunal is a basic requirement of due process. See In re Murchison, 349 U.S. 

133 (1955). “Every litigant is entitled to nothing less than the cold neutrality 

of an impartial judge.” State ex rel. Mickle v. Rowe, 131 So. 331, 332 (Fla. 

1930). Absent a fair tribunal, there can be no full and fair hearing.      

27. Petitioners moved the trial court for a stay pending the decision of the Third 

District Court of Appeal on the motion for disqualification. The trial court 

denied Petitioners’ Motion to Stay.  Petitioners then moved for a stay before 

the Third District Court of Appeal, which was denied.   

28. Petitioner, HLG, had been attempting to depose five (5) key witnesses who 

were or are employed by Respondent for over two (2) years, and had 

obtained no less than three (3) court orders requiring those depositions to 

take place.   

29. On June 2, 2017, the trial court ordered an in-camera inspection and further 

ordered that the documents for the in-camera inspection were to be furnished 

to the Court by June 12, 2017.   Respondent purportedly complied with the 
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order by delivering the documents to the trial court on June 12, 2017 that 

were the subject of the privilege log and the in-camera inspection.      

30. Despite denying Petitioners’ Motion to Stay, the trial court has obstructed 

Petitioners’ ability to properly proceed on the case, by, on the one hand 

staying all deposition discovery pending her ruling on privileges asserted by 

Respondent on documents produced to her in camera, (See Exhibit “2”)2,   

but on the other hand refusing to actually conduct the in-camera inspection. 

31. It has been 133 days since the documents were submitted to the trial court 

for the in-camera inspection.  The trial court has simply refused to conduct 

the in-camera inspection it ordered over four months ago.     

32. On August 18, 2017, the last hearing before the trial court, the judge refused 

to conduct an in-camera inspection of the documents, (or make any other 

substantive rulings on the case, such as entertaining Petitioners’ Motions 

related to Respondent’s Fraud on the Court by the filing of false privilege 

logs) on the premise that the Third District Court of Appeal was considering 

the petition for writ or prohibition and if it was granted, a new judge would 

be reassigned; thus, the new judge could review all the documents.  (See 

Exhibit “3”)3 

2  Exhibit “2” is the trial court’s June 2, 2017 order staying depositions.   
3 Exhibit “3” attached hereto is the August 18, 2017 Hrng. Trn. Excerpt. 
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THE COURT:  Mr. Udell, how many documents -- describe for me, for 
the record, the privilege log volume. 

(Exhibit “3”  Hrng. Trn. Excerpt: Page 5, line 23-25;)  
 
MR. UDELL:  Judge, I don't know because I didn't produce the 

documents. Mr. Kessler produced the documents. 
 
THE COURT:  Okay. It's a lot. It's somewhere in the back. It's a 

few boxes.  So if the 3rd DCA grants the writ -- it 
was a prohibition -- grants a writ of prohibition, 
you are going to get a new judge. 

 
MR. UDELL:  Correct. 
 
THE COURT:  So the new judge has to review all those 

documents. So I'm waiting for that, okay. … 
 
(Exhibit “3”, Hrng. Trn. Excerpt: Pg. 6, lines 1-13). 
 
THE COURT:   If you withdraw your other things, I'm happy to get 

started on that box. It's not fair to me, you know.  I got 
other work to do. I'm not going to do work if I'm not 
going to be your judge. This is easy stuff. 

 
(Exhibit “3”, Hrng. Trn. Excerpt: Pg. 8, lines 9-14)  

33. At the same time, however, over Petitioner’s objection, the trial court 

entertained motion after motion of Respondent, directed at discovery to 

Petitioners, so as to make Petitioners litigate this case with one hand tied 

behind their back.   

34. Petitioners’ claims and defenses will be fortified through deposition 

discovery which the trial court has stayed, (See Exhibit “2”), pending her 

stalled review of the documents.  Notably, it has been over two months since 
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the petition was denied (August 23, 2017) by the Third District Court of 

Appeal and there has been no in camera inspection order issued by the trial 

court.   

35. Finally, Respondents cannot in good faith claim any prejudice if a stay in the 

case is entered, because Respondents have done absolutely nothing to move 

this case along on the merits in over three months4.  Aside from a single 

order of September 18, 2017,5 no other orders have been entered on this 

case, and not one hearing has been held, in well over two months, 

notwithstanding the fact that there are no less than thirty motions pending 

before the trial court.  

36. Petitioners submit that a stay is essential in the instant matter to preserve the 

status quo of the case.   

37. Petitioners have a constitutional right to fair and impartial judge and if there 

is a disputed question of law as to whether an ethical violation is committed 

by the sitting trial judge requiring disqualification, then Petitioners’ 

constitutional due process rights are in jeopardy. 

38. Petitioners respectfully submit that a stay of the mandate is essential in the 

4 For instance, over the last four months, Respondent has not once asked the trial 
court to conduct the in-camera inspection of the documents they purportedly 
delivered to the court, June 12, 2017, yet, they have filed numerous irrelevant 
discovery related motions asking the court to rule on those motions instead.    
5 Granting Respondent’s second motion for extension of time to respond to one 
interrogatory.   
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instant matter. “The appearance of impropriety or bias is of special concern 

where the branch of government involved is that charged with the duty of 

remaining impartial, i.e., the judiciary.”  MacKenzie v. Superkids Bargain 

Store, Inc., 565 So. 2d 1332, 1336 (Fla.  1990).  

39. A stay of the mandate will preserve the status quo until this Court resolves 

the conflict amongst the districts and decides the issues by definitively 

interpreting the Judicial Code of Conduct and ruling whether a judge 

violates the judicial ethics (Canon 2A) by being Facebook “friends” with a 

lawyer that appears and argues before them on an active case - as decided by 

the Domville decision and as both JEAC opinions previously advised.  

40. Thus, until this Court decides the issues, the mandate of the Third District 

Court of Appeal should be stayed and a stay entered in the entire case, to 

preserve the status quo pending this Court’s interpretation of the Judicial 

Canons which will affect this trial court.   

 

WHEREFORE, Petitioners respectfully request that this Court enter an 

Order staying the effect of the Third District’s Mandate, and a stay of the entire 

case pending this Court’s resolution of this case and any further relief the Court 

deems just and proper. 
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Respectfully Submitted,  

 
HERSSEIN LAW GROUP   BEIGHLEY, MYRICK, UDELL & 
1801 NE 123rd Street, Suite 314   LYNNE, P.A. 
North Miami, Florida 33181   150 West Flagler Street, Suite 1800 
Telephone No: (305) 531-1431   Miami, Florida 33130 
Miamieservice@hersseinlaw.com  Telephone No: (305) 349-3930 

mudell@bmulaw.com 
 

By: /s/ Reuven Herssein   By: /s/ Maury L. Udell   
REUVEN T. HERSSEIN, ESQ.   MAURY L. UDELL, ESQ. 
FBN 0461504     FBN 121673 
 

CERTIFICATE OF FONT COMPLIANCE 
 

In accordance with Florida Rule of Appellate Procedure 9.210(a)(2), this 

Motion has been prepared using Microsoft Word, Times New Roman 14-point 

font. 

 
By:  /s/Reuven Herssein   

       REUVEN HERSSEIN, ESQUIRE 
FBN 0461504 
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CERTIFICATE OF SERVICE 

WE HEREBY CERTIFY that a true and correct copy of the foregoing 

Jurisdictional Brief was served via the Florida Court’s  E-Filing Portal this this 

27th day of October 2017 on: The Honorable Beatrice Butchko, Miami Dade 

County Courthouse, 73 West Flagler Street Room 303, Miami, FL 33130; 

bbutchko@jud11.flcourts.org; Frank Zacherl, Esq., fzacherl@shutts.com; 

gservice@shutts.com; Patrick G. Brugger, Esq. pbrugger@shutts.com; Stephen B. 

Gillman, Esq., sgillman@shutts.com; of Shutts & Bowen, LLP  201 South 

Biscayne Boulevard, Suite 4100  Miami, FL 33131; Manuel Garcia-Linares, 

Esquire mlinares@richmangreer.com; Richman Greer, P.A. 396 Alhambra Circle, 

North Tower- 14th Floor, Miami FL 33134.   

HERSSEIN LAW GROUP   BEIGHLEY,MYRICK, UDELL & 
1801 NE 123rd Street, Suite 314   LYNNE, P.A. 
North Miami, Florida 33181   150 West Flagler Street, Suite 1800 
Telephone No: (305) 531-1431   Miami, Florida 33130 
Miamieservice@hersseinlaw.com  Telephone No: (305) 349-3930 

mudell@bmulaw.com 
 

By: /s/ Reuven Herssein   By: /s/ Maury L. Udell   
REUVEN T. HERSSEIN, ESQ.   MAURY L. UDELL, ESQ. 
FBN 0461504     FBN 121673 
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M     A     N     D     A     T     E
from

DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
THIRD DISTRICT

This cause having been brought to the Court by appeal, and after due 
consideration the Court having issued its opinion;

YOU ARE HEREBY COMMANDED that such further proceedings be had in said 
cause as may be in accordance with the opinion of this Court, and with the rules of 
procedure and laws of the State of Florida.

WITNESS the Honorable Leslie B. Rothenberg, Chief Judge of the District Court 
of Appeal of the State of Florida, Third District, and seal of the said Court at Miami, 
Florida on this day.

DATE: October 18, 2017

CASE NO.: 17-1421
COUNTY OF ORIGIN: Dade
T.C. CASE NO.:  15-15825

STYLE: LAW OFFICES OF 
HERSSEIN AND 
HERSSEIN, P.A., etc., et 
al.,

v.    UNITED SERVICES AUTOMOBILE 
ASSOCIATION,

ORIGINAL TO: Miami-Dade Clerk

cc:  Frank A. Zacherl Patrick G. Brugger Reuven T. Herssein

la
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IN THE dIRCUIT COURT OF THE
11TH JÚÚICIAL CIRCUlT IN AND FOR .
MIjl,ylIlDbE COUNTY, FLO1UDA

CIRCUlT CIVIL DIVISION . .
CASE140: vi- 15G5 "er*H5.

Ce5 cf l-kr356 n a
perssein d/b/ct Resse n

roof Plaintiff(s),

'8· ORDER O N
491tkNTING7DEITfING--

()W wces Pnr4cmobi P-L,BNTIFF'S7DEFEND£1TPS~
Picánnff's rhwen +o &ftrce Decembe.c 15, aois

Ñ5SoCid Defendant(s), cuy) J anu-on) 5, ao t6 MOrde on
cf V5P10 's Ldi+n«sses 7ÚD on Defe<¬cicu- 5

- / Ornrübus (nonco -Por ProkcPwe Order

THIS CAUSE having come on to be heard on Pb niWF s fNhen 40 6nfire>>
on Plaintiffs/Defendant's Motion .

W2015 o.ne.1 Janon.n) 5, aoit; CourF Ord«s on Npmitiens of U$fWYs Wne

CyhAn rvHs Omni bus rnanni fw Pcn4er·%re- Order
and the Court having heard arguments of counsel, and being otherwise advised in the premises, it is hereupon .

ORDERED AND ADJUDGED that said4fotierrbe;TutrthTasmeirhereby-

CoAM cubng cn 4he Pn*9e 9

- DONE AND ORDERED in Chambers at Miami-Dade County, Florida this

day of .

BEATRI E BUTCHKO s. . OMM
Copies furnished to: Counsel of Record C1RC UlT C D U RT d U D G

117..01-554 3/11
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305-374-8868    service@fernandezcr.com
Fernandez & Associates Court Reporters

Page 1

         IN THE CIRCUIT COURT OF THE
         11TH JUDICIAL CIRCUIT IN AND
        FOR MIAMI-DADE COUNTY, FLORIDA

          CASE NO.:  15-015825 CA 01

LAW OFFICES OF HERSSEIN AND
HERSSEIN, PA, d/b/a HERSSEIN
LAW GROUP, a Florida corporation,

      Plaintiff,

vs.

UNITED SERVICES AUTOMOBILE
ASSOCIATION, a Reciprocal
Interinsurance Exchange, and
ROIG, TUTAN, ROSENBERG, MARTIN,
STOLLER & BELLIDO, PA, d/b/a ROIG
LAWYERS, a Florida corporation,

      Defendants.
________________________________/

         Miami-Dade County Courthouse
            73 West Flagler Street
             Miami, Florida 33130
           Friday, August 18, 2017
            3:06 p.m. - 5:30 p.m.

           EXCERPT OF PROCEEDINGS

      Hearing excerpt in above-styled cause

taken before the Honorable Beatrice Butchko,

Judge of the above-styled court, reported by

Rinele Abramson, Shorthand Reporter and Notary

Public in and for the State of Florida at

Large, pursuant to Notice filed in the above

cause.
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1 APPEARANCES:

2

3
 On behalf of the Plaintiff:

4
      Beighley, Myrick, Udell & Lynne, PA

5       150 West Flagler Street, Suite 1800
      Miami, Florida 33130

6       BY:  MAURY UDELL, ESQUIRE

7       Herssein Law Group
      1801 Northeast 123rd Street, Suite 314

8       North Miami, Florida 33181
      BY:  REUVEN HERSSEIN, ESQUIRE

9

10  On behalf of the Defendant:

11       Shutts & Bowen, LLP
      200 South Biscayne Boulevard, Suite 4100

12       Miami, Florida 33130
      BY:  STEPHEN GILLMAN, ESQUIRE

13

14

15
                - - - - - - -

16

17

18

19

20

21

22

23

24

25



305-374-8868    service@fernandezcr.com
Fernandez & Associates Court Reporters

Page 3

1          (The following is an excerpt of these

2     proceedings):

3                   * * * * *

4          MR. UDELL:  When can we get a ruling

5     on the privilege log?  Because that's --

6     that is what is delaying the discovery in

7     the case.

8          THE COURT:  I'm waiting.

9          MR. UDELL:  I don't think it's fair

10     for to client to cherry-pick six motions

11     from USAA or objections and have a

12     hearing, and not even tackle the privilege

13     log issues.  There are 40 other pending

14     motions.

15          MR. HERSSEIN:  That have been

16     pending.

17          MR. UDELL:  So I think there is a

18     problem --

19          THE COURT:  You know what I need to

20     do?

21          MR. UDELL:  -- for my client, Judge.

22          THE COURT:  You know what I need you

23     to do for me?  Because it's the squeaky

24     wheel gets the grease.  They sent a letter

25     or a notice of the pending motions.  And
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1     the attorney that I work with said, hey,

2     look, let's do these because they are

3     briefed and ready to go.

4          I did not look at the docket to see

5     what else --

6          MR. UDELL:  But Judge, you are aware

7     of -- you have had X thousand documents, I

8     don't know how many they produced, plus

9     the four different privilege logs since

10     June 12th.

11          THE COURT:  I have that.

12          MR. UDELL:  Right.

13          THE COURT:  But there is an order

14     that may remove me from the case.

15          MR. UDELL:  So then why are you

16     having orders and hearings on the other

17     stuff?

18          THE COURT:  This is so manageable.

19          MR. UDELL:  That is to the benefit of

20     them only and not to my client.  I don't

21     think that's fair to my client.

22          THE COURT:  Let's do this.  If there

23     are motions that you have pending that

24     aren't that big one -- and for the record,

25     "the big one" is the privilege log, the
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1     boxes and boxes of privilege logs that you

2     want me to go over -- I'm happy to hear

3     some motions that you have.

4          MR. UDELL:  But Judge, that's not

5     fair to my client.  You've had these

6     documents for 63 days, okay.

7          THE COURT:  But I'm not sitting on

8     them because I don't want to do the work.

9          MR. UDELL:  Well, that's work that

10     would move the case forward.  Remember,

11     the whole issue --

12          THE COURT:  I want to do the work.  I

13     want to move the case forward --

14          MR. UDELL:  So we have no

15     objection --

16          THE COURT:  -- you know.

17          MR. UDELL:  The problem is, if you

18     are pushing every motion that they file

19     and not the specific issue that is -- we

20     will push this case, because remember, you

21     said there is no depositions until the

22     privilege log issue is resolved.

23          THE COURT:  Mr. Udell, how many

24     documents -- describe for me, for the

25     record, the privilege log volume.
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1          MR. UDELL:  Judge, I don't know

2     because I didn't produce the documents.

3     Mr. Kessler produced the documents.

4          THE COURT:  Okay.  It's a lot.  It's

5     somewhere in the back.  It's a few boxes.

6          So if the 3rd DCA grants the writ --

7     it was a prohibition -- grants a writ of

8     prohibition, you are going to get a new

9     judge.

10          MR. UDELL:  Correct.

11          THE COURT:  So the new judge has to

12     review all those documents.  So I'm

13     waiting for that, okay.

14          This other stuff is motion calendar

15     discovery that we can work through.  I'm

16     happy -- and first of all, I apologize if

17     you have discovery motions that are

18     manageable that aren't a privilege log

19     that I've ignored.  Send me a list, like

20     the other side did, and next Friday, or

21     whatever our next date is, we can do

22     those.

23          MR. UDELL:  The problem is, from my

24     client's perspective, because of that odd

25     case that was an elections case where
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1     there was a writ filed, and then the

2     person allegedly went along with something

3     and they said, oh, you waived it.

4          So that's the issue.  So my client

5     doesn't want to push any specific motion.

6          MR. HERSSEIN:  We can't.

7          THE COURT:  You are asking me to look

8     at the privilege stuff.

9          MR. UDELL:  But you've had that

10     before anything -- before the writ was

11     filed, I believe.

12          THE COURT:  Haven't I had these

13     things before?

14          MR. UDELL:  No.  These were filed, I

15     think, after.  There is a July 17th motion

16     to compel.  That was after the writ of

17     prohibition was --

18          THE COURT:  Well, I'll look through

19     the list of motions that you filed and see

20     if there is things that we can dispose of

21     that don't deal with the privilege --

22          MR. UDELL:  I know they have objected

23     to certain discovery we served on

24     non-parties.  So that should be relatively

25     simple.
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1          THE COURT:  I can look at it.

2          MR. UDELL:  But that's my client's

3     position.  I understand where the Court

4     is, but you understand my client's

5     position.  It's like --

6          THE COURT:  You understand my

7     position?

8          MR. UDELL:  I got you, Judge.

9          THE COURT:  If you withdraw your

10     other things, I'm happy to get started on

11     that box.  It's not fair to me, you know.

12     I got other work to do.  I'm not going to

13     do work if I'm not going to be your judge.

14     This is easy stuff.

15          MR. HERSSEIN:  So stay the whole

16     case.

17          MR. UDELL:  I don't think you can

18     cherry-pick it, Judge.  I'm not going to

19     work on this because I may get removed,

20     but I am going to work on this because it

21     doesn't matter.

22          THE COURT:  No, I didn't say it

23     doesn't matter.

24          MR. UDELL:  I'm not saying it doesn't

25     matter.  I'm saying, I'm going to work on
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