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ARGUMENT 

I. At the Time the Petitioners Filed Their Verified Motion to 
Disqualify the Law in Florida Mandated Disqualification and The 
Judge’s Refusal to Follow the Law was a Violation of the Law and 
the Code of Judicial Conduct   

 
Distinctly absent from Respondent’s Answer Brief (hereinafter “AB”) is any 

mention of the two JEAC opinions1 that specifically address the primary issue 

before this Court.  Both JEAC opinions advise that the trial judge’s Facebook 

“friendship” with Reyes was, in fact, a violation of Canon 2B of the Code of 

Judicial Conduct, because when a judge is Facebook “friends” with a lawyer or 

litigant who appears and argues before him or her on an active case, that Facebook 

“friendship,” per se, projects the appearance of impropriety.  Respondent’s AB 

also ignores well-reasoned established precedent which was binding on the trial 

court on the date the Verified Motion to Disqualify was filed, in the form of the 

Fourth District Court of Appeal’s decision in Domville v. State, 103 So. 3d 184 

(Fla. 4th DCA 2013), reh’g denied, 125 So. 3d 178 (Fla. 4th DCA 2013), review 

denied, 110 So. 3d 441 (Fla. 2013).  Lastly, Respondent completely fails to address 

the “acknowledged conflict” between the Third and Fourth District Courts of 

Appeal on this precise issue and the resulting disparate standards for compliance 

with Florida’s Code of Judicial ethics, which affects every judge in Florida.    

1 Fla. JEAC Op. 2009–20 (Nov. 17, 2009); JEAC Op. 2010-06 (March 26, 2010)  
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In 2013, the Fourth District Court of Appeal’s Domville decision addressed 

the primary question before this Court, and affirmatively established the law in 

Florida: a judge’s Facebook “friendship” with a lawyer or litigant in an active case 

before him or her projects the appearance of impropriety, constituting an ethical 

violation and necessitating disqualification. Thus, on the date Petitioners filed their 

motion, the trial judge was required to disqualify herself.  The fact that four years 

later, the Third District Court of Appeal “acknowledged conflict” and disagreed 

with both the Fourth District Court of Appeal and two JEAC opinions on this exact 

issue, cannot retroactively vitiate the trial judge’s appearance of impropriety, 

failure to adhere to binding precedent, and refusal to comply with two ethics 

opinions, all of which occurred when the trial judge failed to disclose her Facebook 

“friendship” with Reyes and refused to disqualify herself. 

Accordingly, there can be no legitimate dispute that when Petitioners filed 

their Verified Motion to Disqualify, the trial judge was obligated by the binding 

decision in Domville, the JEAC opinions, and the Judicial Code of Conduct to 

disqualify herself.  Respondent’s failure to substantively address the core issues or 

offer any persuasive argument as to why this Court should overturn the well-

reasoned established legal precedent as set forth in the Domville decision is telling.  

Respondent offers no meaningful resolution to resolve the “acknowledged 

conflict” amongst the District Court of Appeals on this issue, and ignores the 
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constitutional right of all litigants to a neutral, impartial trial judge, regardless of 

the litigant’s status in society or profession.   

Respondent’s contention that “Petitioners’ argument that Facebook 

friendship warrants disqualification erroneously assumes that actual friendship, 

standing alone, is a legally sufficient basis for disqualification a proposition this 

Court has squarely rejected” disregards the binding precedent in effect at the time 

the motion was made, to wit, Domville. AB at 11. Canon 2A states that “a Judge 

shall avoid impropriety and the appearance of impropriety in all of the judge's 

activities.” Canon 2A, Code of Judicial Conduct.  Therefore, where a legislatively 

authorized body renders an opinion interpreting the Code as applied to specific 

facts, it cannot simply be ignored.    

The JEAC2 was created by the Florida Legislature to consider ethical 

questions submitted from judicial officers.  The purpose of the JEAC is to guide 

the judiciary, including this honorable Court, in avoiding ethical violations.  Its 

advice is rendered following receipt of questions from the judiciary itself.  From 

time to time, the JEAC will petition this Court with proposed changes to the Code 

of Judicial Conduct.  In nearly every instance,3 the JEAC opinion or petition was 

2 The JEAC consists of a panel of eight judges and one member of the Florida Bar.   
3 See In re: Amendments to the Code of Judicial Conduct—Canon 7, 167 So. 3d 
399 (Fla. 2015) (discussing the JEAC’s interpretation of the endorsement ban that 
does not serve the purposes for which the ban was created.) 

3 
 

                                                      



followed by this Court.  Never in the history of Florida’s jurisprudence have two 

separate JEAC opinions on an identical issue, issued on two separate occasions, 

been completely disregarded by any court. 

Both JEAC opinions have logically advised all judges in Florida that “the 

appearance of impropriety” arises as a result of “Facebook friendship” with a 

lawyer or litigant that appears and argues before them on an active case.  Thus, by 

extension, in the instant case, the trial judge by refusing to disqualify herself has 

committed an ethical violation.  Respondent’s cynical suggestion that “Petitioners 

seek to ‘weaponize’ the Code of Judicial Conduct to gain an advantage in 

litigation” is unfounded and fails to acknowledge that at the time the Verified 

Motion to Disqualify was filed, Domville was binding on the trial court and was 

the law in Florida, as specifically recognized by the Third District Court of 

Appeal’s acknowledging “conflict” on this very issue.  AB at 22. 

Ignoring two JEAC opinions that deal with the precise issue before this 

Court would undermine the integrity of the JEAC and the judicial system.  Put 

another way, the JEAC serves no purpose if its opinions are ignored by the very 

judges that it is entrusted to advise and guide. In order to maintain a proper, 

transparent, and fair system of justice, the impartiality of a judge must be beyond 

question.  Judges are instructed, and hopefully strive to avoid ‘the appearance of 

impropriety’ at all costs and failure to do so results in disciplinary action.  The 
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JEAC was created to help guide judges in complying with the Code of Judicial 

Conduct and to avoid disciplinary action initially, but also to help maintain the 

sanctity of this vital co-equal and important branch of government. 

Respondent’s argument that “the Code of Judicial Conduct assumes that 

judges can be trusted to police themselves…” disregards the fundamental purpose 

of two distinct bodies overseeing and advising all Florida judges’ conduct: the JQC 

and the JEAC, and would serve to eliminate any mechanism by which a trial judge 

could be involuntarily removed from presiding over a case. AB at 22.  Because the 

mechanics and meaning of choosing personal Facebook “friends” has not changed 

since the 2013 Domville decision, ‘the appearance of impropriety’ remains very 

much intact when a judge is personal Facebook “friends” with a lawyer that 

appears and argues before them on an active case.  The fact that a judge’s 

befriending of a lawyer on Facebook may not necessarily convey the traditional 

meaning of close affection is of no consequence.   

In fact, in JEAC Opinion 2012-12, the JEAC opined on a similar issue 

involving LinkedIn, a professional networking social media site, where the 

inquiring judge asked whether a judge may add lawyers who may litigate before 

them as “connections” on Linkedin.  The JEAC stated: 

The Committee continues to believe that the process of 
selecting persons to be connections on LinkedIn, and the 
communication by the judge of the list of the judge's 
connections to others who the judge has approved, 
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violates Canon 2B.  The Committee does not believe that 
there is meaningful distinction in this regard between 
Facebook, and LinkedIn, a site used for professional 
networking, because the selection and communication 
process is the same on both sites. 

 
Fla. JEAC Op. 2012-12 (May 9, 2012) 
 
As the JEAC advised on numerous occasions, and as the Domville Court correctly 

held, what matters is that in selecting or accepting “friendship” on Facebook, the 

judge conveys or permits others to convey the impression that the friend is in a 

special position to influence the judge in violation of Canon 2A.  This necessarily 

instills in a “non-friend” litigant a fear that the Facebook “friend” can influence the 

judge, which is the essence of the appearance of impropriety and mandates 

disqualification.   

II. This Court’s Ruling in MacKenzie v. Superkids Bargain Store, Inc., 
565 So. 2d 1332 (Fla.  1990) Actually Supports Reversal  

 
Respondent relies on dicta in MacKenzie v. Superkids Bargain Store, Inc., 

565 So. 2d 1332 (Fla.  1990), to suggest that because “actual friendship between a 

judge and an attorney who appears before him or her, without more, is not a legally 

sufficient basis for disqualification”, therefore, “Facebook friendship” with a 

litigant is insufficient to support disqualification.  Although it is well established 

that mere dicta is not binding, See Miranda Ctr. Associates, v. Scandanavian 

Health Spa, Inc. 889 So. 2d 877 (Fla. 3d DCA 2004), in MacKenzie, based on a 

certified question, this Court considered whether an allegation in a motion for 

6 
 



disqualification regarding a campaign contribution violated Canon 7(B) of the 

Code of Judicial Conduct.  The trial judge was faced with a motion for recusal 

based on counsel's contribution to the election campaign of the judge's 

husband.    The trial judge proceeded to first grant the lawyer’s ore tenus motion to 

withdraw and then deny the motion for recusal.   

However, just like the instant case, at the time the motion was heard by the 

trial judge in MacKenzie, prior precedent bound the trial judge.  The Third District 

Court of Appeal had previously held4 that the substantial financial contribution by 

plaintiff's counsel constituted a legally sufficient ground for disqualification which 

was binding precedent on the trial court, as it was a final order where mandate had 

issued.  This Court stated in MacKenzie: 

Although we have concluded that the ground for 
disqualification asserted in the initial motion was legally 
insufficient, we agree with the decision below that 
Breakstone's subsequent motion for disqualification 
should have been granted. 

 
 Id. at 1339. 
 

In the instant case, just as in MacKenzie, Petitioners had a right to rely on the 

fact that the trial court would follow controlling binding authority and grant the 

legally sufficient disqualification motion rather than risking invoking further ire of 

4 Breakstone v. MacKenzie, 561 So. 2d 1164 (Fla. 3d DCA 1988) approved in part, 
quashed in part by MacKenzie v. Superkids Bargain Store, Inc., 565 So. 2d 1332 
(Fla. 1990). 
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the trial court. Because at the time of the motion to disqualify controlling precedent 

warranting disqualification existed, i.e. Domville, the law dictated that Judge 

Butchko grant the motion and, therefore, it was error for the Third District Court of 

Appeal to not grant the Petition for Writ of Prohibition. 

III. Allowing the Code of Judicial Conduct to be Applied Differently to 
Different types of Litigants is a Textbook Violation of Petitioners’ 
Constitutional Rights  

 
Respondent spuriously argues that “Domville is distinguishable from the 

instant case and therefore, the trial court properly declined to rely on it.” AB at 25.  

Respondent attempts to distinguish the facts of Domville, from the instant case, 

because “Petitioners are not like the non-lawyer, criminal defendant in Domville, 

and Reyes, is not a prosecutor…” and that “Petitioners are sophisticated litigators 

that who have practiced in Miami-Dade County for many years.” AB at 25.  

Therefore, because here Petitioners are sophisticated “litigators,” not criminal 

defendants and because the trial judges’ Facebook ‘friend’ is merely a lawyer on a 

civil case, not a prosecutor on a criminal case, “[i]t is highly questionable, whether 

any reasonable prudent person in Petitioner’s situation would have a well-founded 

fear of not receiving a fair and impartial trial.” AB at 25.   

In essence, Respondent argues that a criminal defendant has greater rights to 

a fair and impartial tribunal than a civil litigant with status as a law firm suing a 

former client for fraud and unpaid legal bills.  The Code of Judicial Conduct does 
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not have sub-practice sections solely dealing with lawyers as litigants, and for 

Respondent to claim an attorney or a law firm has less constitutional rights than 

any other litigant is specious. 

Moreover, Respondent’s argument fails because that class or status of 

litigant distinction is specifically not made by the Fourth District Court of Appeal 

in Domville, or, by the JEAC opinions.  Thus, Respondent’s attempts at 

distinguishing the Domville facts based on a litigant’s status, class, or standing in a 

lawsuit is contrary to the law and Code of Judicial Conduct and should not be 

entertained by this Court.   A divergent ruling would result in an arbitrary result – 

the opposite of justice and a violation of Petitioners’ constitutional right to an 

impartial trial judge.   

Respondent further argues the trial court was not bound to follow Domville 

because “[i]n Chace v. Loisel, 170 So. 3d 802 (Fla. 5th DCA 2014) the Fifth 

District signaled disagreement with Domville and questioned the fundamental 

premise on which the Domville holding was based.” AB at 26.   Respondent’s 

argument is fallacious, because it is both wrong on the facts and the law.   First, on 

the date the Verified Motion for Disqualification was filed, “Domville was the only 

controlling Florida case that discussed the impact of a judge's social network 

activity and, as such, was binding upon the trial judge in this case.”  Chace, 170 

So. 3d at 804, citing Pardo v. State, 596 So. 2d 665 (Fla. 1992).   Thus, Domville 
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was the controlling law and the trial court was absolutely bound to follow it.   

Second, while the Fifth District Court of Appeal in dicta, expressed 

“reservations about the Court’s rationale in Domville,” the holding of the Chace 

decision did not conflict with the holding of Domville. Id at 804.  On the contrary, 

the Fifth District Court of Appeal in its holding in Chace agreed with and cited to 

the Domville decision stating:  

That said, Domville was the only Florida case that 
discussed the impact of a judge's social network activity 
and, as such, was binding upon the trial judge in this 
case. See Pardo v. State, 596 So. 2d 665, 666 (Fla.1992) 
(explaining that “in the absence of interdistrict conflict, 
district court decisions bind all Florida trial courts”). 
Although this case involves the “friending” of a party, 
rather than an attorney representing a party, for purpose 
of ruling on the motion to disqualify we find that the 
difference is inconsequential. In our view, the “friending” 
of a party in a pending case raises far more concern than 
a judge's Facebook friendship with a lawyer.   
 
Beyond the fact that Domville required the trial court to 
grant the motion to disqualify, the motion to disqualify 
was sufficient on its face to warrant disqualification. The 
trial judge's efforts to initiate ex parte communications 
with a litigant is prohibited by the Code of Judicial 
Conduct and has the ability to undermine the confidence 
in a judge's neutrality. The appearance of partiality must 
be avoided. It is incumbent upon judges to place 
boundaries on their conduct in order to avoid 
situations such as the one presented in this case.  

 
Chace, 170 So.3d at 804 (emphasis added). 

Third, as this Court has held, dicta in a court opinion is not binding.  See 
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Fla. Dep't of Transp. v. Juliano, 801 So. 2d 101, 105-07 (Fla. 2001); U.S. Concrete 

Pipe Co. v. Bould, 437 So. 2d 1061, 1063 (Fla. 1983); Myers v. Atl. Coast Line 

R.R., 112 So. 2d 263, 267 n. 6 (Fla. 1959).  In Chace, The Fifth District Court of 

Appeal’s statement concerning its “reservations” was purely dicta and thus 

insufficient to raise the necessary conflict amongst the District Courts for a trial 

judge to rely on it and not follow the law, in this instance, as set out by the 

Domville decision.  See Horne v. State, 35 So. 3d 40, 42 (Fla. 2d DCA  2010).  

Thus, for Respondent to argue “the trial court was not bound to follow” Domville 

because “the Fifth District [in dicta] “signaled” disagreement with Domville and 

questioned the fundamental premise on which the Domville holding was based.” is 

an unpersuasive and erroneous legal argument and should not be entertained by 

this Court.  AB at 26. 

IV. The Presumption Exists Against Retroactive Application of Law that 
Affects Substantive Rights, Liabilities, or Duties 

 
In Witt v. State, 387 So. 2d 922, 926 (Fla. 1980) this Court noted that the 

“essential considerations in determining whether a new rule of law should be 

applied retroactively are essentially three: (a) the purpose to be served by the new 

rule; (b) the extent of reliance on the old rule; and (c) the effect on the 

administration of justice of a retroactive application of the new rule.”  Assuming 

the rule of law as set forth in Domville controlled prior to this appeal and this Court 
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chooses to recede from the reasoning of Domville, it would be establishing a new 

rule of law related to the constitutional right to a fair and impartial judge which 

should not be applied retroactively to the facts of this case. 

Respondent’s reliance on Int’l Studio Apartment Ass’n, Inc. v. Lockwood, 

421 So. 2d 1119 (Fla. 4th DCA 1982) for the proposition that any ruling should be 

applied retroactively is misplaced.  In Int’l Studio Apart, the Fourth District Court 

of Appeal construed the retrospective application of the joint and several liability 

statute.  The Court noted that the general rule that “judicial decisions in the area of 

civil litigation have retrospective as well as prospective application” is subject to 

an impairment of rights exception.  Id. at 1119.  This exception prohibits 

retroactive application of a law that affects substantive rights, liabilities, or duties. 

See Young v. Altenhaus, 472 So. 2d 1152, 1154 (Fla. 1985); Walker & LaBerge , 

Inc. v. Halligan, 341 So. 2d 239, 241 (Fla. 1977); State Dept. of Rev. v. 

Zuckerman-Vernon-Corp., 354 So. 2d 353, 358 (Fla. 1977)  While the Code of 

Judicial Conduct is not a statute, there isn’t a more important substantive right than 

the right to a fair and impartial trial.  In State v. Borrego, 105 So. 3d 616 (Fla. 3d 

DCA 2013), the Third District Court of Appeal reiterated the emphasis placed on 

impartiality by this Court: 

“The Florida Supreme Court has additionally noted that 
[t]he judiciary cannot be too circumspect, neither should 
it be reluctant to retire from a cause under circumstances 
that would shake the confidence of litigants in a fair and 
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impartial adjudication of the issues raised.” citing 
Livingston v. State, 441 So.2d 1083, 1086 (Fla. 
1983)(quoting Dickenson v. Parks, 104 Fla. 577, 140 So. 
459, 462 (1932).  

Id. at 618.  
 

 Petitioners have acted in conformity with and relied upon the Fourth 

District Court of Appeal’s construction of Canon 2A of the Code of Judicial 

Conduct by the Domville decision, and this Court’s subsequent refusal to review its 

ultimate finding.  If this Court now decides to disagree with Domville, this Court is 

free to declare that any ruling of the issue before it will have prospective 

application only, especially when the trial court was bound by the holding in 

Domville at the time Petitioners’ filed their Verified Motion to Disqualify.   

V. This Court Cannot Ignore the Cumulative Effect of the Three 
Reasons Supporting Judge Butchko’s Disqualification 

 
Respondent argues “that the Third District correctly rejected Petitioners’ 

“cumulative effect argument” and then oddly cites to Dura-Stress, Inc. v. Law, 634 

So. 2d 769, 770 (Fla. 5th DCA 1994).  AB at 42.  Dura-Stress, Inc. was a case 

involving a consolidated petition of three separate cases for writ of prohibition, 

where the Fifth District granted the writ and disqualified the trial judge based on 

“the cumulative effect of all these circumstances, Petitioner adequately established 

a reasonable basis to fear that it would not receive a fair trial” and accordingly, 

“the lower court should have granted the motion.” Id. at 770.  For Respondent to 

suggest that, “Petitioners’ argument is analogous to a cumulative error argument” 
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highlights Respondent’s fundamental misunderstanding of Petitioners’ cumulative 

effect argument and the reasoning and basis of the Fifth District’s holding in Dura-

Stress, while also ignoring the de novo standard for a motion to disqualify a judge.  

AB at 43.   

In contrast to Dura-Stress, Inc., here each of the three asserted grounds for 

disqualification in the instant case, standing alone, mandates disqualification of 

Judge Butchko.  Nonetheless, the cumulative effect of the three grounds, as viewed 

in the minds of Petitioners, clearly establish that the trial judge was biased.  Rather 

than accepting the allegations as true, and considering the three legally sufficient 

grounds, in addition to the cumulative effect, the Third District Court of Appeal 

focused on a single ground: whether a judge who is Facebook “friends” with a 

lawyer who appears and argues before him or her violates Canon 2 of Florida’s 

ethical Code of Judicial Conduct.  The Third District Court of Appeal’s failure to 

consider the cumulative effect of Judge Butchko’s public humiliation and 

denigration of Herssein, her prejudgment as to the validity of unpled timely claims, 

and her failure to disclose her Facebook “friendship,” as well as her tacit 

impartment of legal advice to her Facebook “friend,” unquestionably gave rise to 

an appearance of impropriety and irrefutably instilled in Petitioners a well-founded 

fear that the trial court was not impartial.   

Given these three distinct grounds for disqualification and their cumulative 
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effect, any reasonable person, attorney or layperson, would have a well-founded 

fear of not receiving a fair and impartial trial.  The Third District Court of Appeal’s 

failure to consider the cumulative effect of the three grounds for disqualification 

resulted in a departure from the standard of review and a violation of Petitioners’ 

constitutional rights. Distinctly highlighting the fact that the Third District Court of 

Appeal departed from standard of review of taking all the allegations of the motion 

as true, is the following language:  

[W]e hold that the mere fact that a judge is a Facebook 
“friend” with a lawyer…, without more, does not 
provide a basis for a well-grounded fear that the judge 
cannot be impartial or that the judge is under the 
influence of the Facebook “friend,”  

 
Record on Appeal at 807 (emphasis added). 

Petitioners’ Verified Motion to Disqualify had “more” – two other legally 

sufficient reasons. This Court, like the Third District Court of Appeal, must review 

the Verified Motion to Disqualify de novo to determine whether Petitioners had a 

well-founded fear of not receiving a fair and impartial trial, given each one of the 

distinct reasons, and the cumulative effect of all three.  Even if this Court were to 

accept the Third District Court of Appeal’s departure from the well-reasoned 

analysis engaged in Domville and failure to adhere to the JEAC opinions, it is fair 

to say that the ‘Facebook friendship’ in conjunction with the two other sufficiently 

alleged independent grounds requires disqualification of Judge Butchko.  
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