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Third District Court of Appeal 
State of Florida 

 

Opinion filed August 23, 2017. 
Not final until disposition of timely filed motion for rehearing. 

 
________________ 

 
No. 3D17-1421 

Lower Tribunal No. 15-15825 
________________ 

 
 

Law Offices of Herssein and Herssein, P.A., etc., et al., 
Petitioners, 

 
vs. 

 
United Services Automobile Association, 

Respondent. 
 
 
 A Case of Original Jurisdiction – Prohibition. 
 
 Herssein Law Group, and Reuven Herssein, for petitioners. 
 
 Shutts & Bowen LLP, and Frank A. Zacherl and Patrick G. Brugger, for 
respondent. 
 
 
Before FERNANDEZ, LOGUE, and SCALES, JJ.  
 
 LOGUE, J. 

The Law offices of Herssein and Herssein, P.A. (Herssein Firm) and Reuven 

Herssein, petition this court for a writ of prohibition to disqualify the trial court judge 
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below. We deny the petition. Although Petitioners raise three grounds, we write only 

to address the petitioners’ argument that the trial court judge should be disqualified 

because the judge is a Facebook “friend” with a lawyer representing a potential 

witness and potential party in the pending litigation.   

The Herssein Firm sued its former client, United Services Automobile 

Association (USAA), for breach of contract and fraud.  In the course of the litigation, 

Herssein accused one of USAA’s executives of witness tampering and has indicated 

that the executive is a potential witness and a potential defendant.  In response, 

USAA hired Israel Reyes, an ex-circuit court judge, to represent the executive.   

On June 8, 2017, the Herssein Firm filed a motion to disqualify the trial judge. 

The motion is based in part on the fact that Reyes is listed as a “friend” on the trial 

judge’s personal Facebook page.  In support of the motion, Iris J. Herssein and 

Reuven Herssein, president and vice president of the Herssein Firm, signed 

affidavits in which they swore, “[b]ecause [the trial judge] is Facebook friends with 

Reyes, [the executive’s] personal attorney, I have a well-grounded fear of not 

receiving a fair and impartial trial. Further, based on [the trial judge] being Facebook 

friends with Reyes, I . . . believe that Reyes, [the executive’s] lawyer has influenced 

[the trial judge].”  The trial court denied the disqualification motion, and the 

Herssein Firm filed this petition for writ of prohibition. 
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The test for determining the legal sufficiency of a motion for disqualification 

is whether “the facts alleged (which must be taken as true) would prompt a 

reasonably prudent person to fear that he could not get a fair and impartial 

trial.” Molina v. Perez, 187 So. 3d 909, 909 (Fla. 3d DCA 2016) (quoting Brofman 

v. Fla. Hearing Care Ctr., Inc., 703 So. 2d 1191, 1192 (Fla. 4th DCA 1997)). Our 

review of the facts focuses on “the reasonable effect on the party seeking 

disqualification, not the subjective intent of the judge.” Haas v. Davis, 37 So. 3d 

983, 983 (Fla. 3d DCA 2010) (quoting Vivas v. Hartford Fire Ins. Co., 789 So. 2d 

1252, 1253 (Fla. 4th DCA 2001)).  

The issue in this case is therefore whether a reasonably prudent person would 

fear that he or she could not get a fair and impartial trial because the judge is a 

Facebook friend with a lawyer who represents a potential witness and party to the 

lawsuit. At the outset, we note as a general matter, that “allegations of mere 

‘friendship’ with an attorney or an interested party have been deemed insufficient to 

disqualify a judge.” Smith v. Santa Rosa Island Auth., 729 So. 2d 944, 946 (Fla. 1st 

DCA 1998).  Indeed, the Florida Supreme Court has noted: 

There are countless factors which may cause some 
members of the community to think that a judge would be 
biased in favor of a litigant or counsel for a litigant, e.g., 
friendship, member of the same church or religious 
congregation, neighbors, former classmates or fraternity 
brothers. However, such allegations have been found 
legally insufficient when asserted in a motion for 
disqualification. 
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MacKenzie v. Super Kids Bargain Store, Inc., 565 So. 2d 1332, 1338 (Fla. 1990). 

And as Justice Overton explained in denying a request for recusal, “[i]f friendship 

alone with a lawyer or member of a firm is a basis for disqualification, then most 

judges in rural and semi-rural areas and many in metropolitan areas would be subject 

to disqualification in a large number of cases.” Hayes v. Rogers, 378 So. 2d 1212, 

1220 (Fla. 1979). 

Nevertheless, this authority does not foreclose the possibility that a 

relationship between a judge and a lawyer may, under certain circumstances, warrant 

disqualification.  Indeed, in Domville v. State, 103 So. 3d 184 (Fla. 4th DCA 2012), 

the Fourth District held that recusal was required when a judge was a Facebook 

“friend” with the prosecutor.  The Fourth District based its holding on a 2009 

Judicial Ethics Advisory Committee Opinion. Fla. JEAC Op. 2009-20 (Nov. 17, 

2009). In its Opinion, the Committee advised that judges were prohibited from 

adding lawyers who appear before them as “friends” on their Facebook page or from 

allowing lawyers who appear before them to add them as “friends” on the lawyers’ 

Facebook pages.  The Committee focused on the fact that a judge on Facebook has 

an active role in accepting or rejecting potential “friends” or in inviting another to 

accept them as “friends.” Id. “It is this selection and communication process,” the 

Committee advised, “that violates Cannon 2B, because the judge, by so doing, 
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conveys or permits others to convey the impression that they are in a special position 

to influence the judge.” Id.  

A minority of the Committee disagreed.  The minority believed that “the 

listing of lawyers who may appear before the judge as ‘friends’ on a judge’s social 

networking page does not reasonably convey to others the impression that these 

lawyers are in a special position to influence the judge.” Id. They reasoned “the term 

‘friend’ on social networking sites merely conveys the message that a person so 

identified is a contact or acquaintance; and that such an identification does not 

convey that a person is a ‘friend’ in the traditional sense, i.e., a person attached to 

another person by feelings of affection or personal regard.”  Id. 

In 2010, the Committee advised that candidates for judicial office may add 

lawyers as “friends” on a social networking site even if those lawyers would later 

appear before them should the candidate be elected. Fla. JEAC Op. 2010-05 (March 

19, 2010). It also reaffirmed, however, the advice in its 2009 advisory opinion that 

a judge may not be Facebook “friends” with a lawyer who appears before her, 

although a minority believed the committee should recede from its 2009 opinion. See 

Fla. JEAC Op. 2010-06 (March 26, 2010).   

More recently, the Fifth District signaled disagreement with the Fourth 

District’s Domville decision.  In Chace v. Loisel, 170 So. 3d 802, 803-04 (Fla. 5th 

DCA 2014), the Fifth District held that, in a dissolution of marriage case, a judge 
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who sent the wife a Facebook friend request during the proceedings, which the wife 

rejected, made an ex-parte communication and was required to recuse himself.  In 

so ruling, however, the Fifth District noted, “[w]e have serious reservations about 

the court’s rationale in Domville.” Id.  Defining the word “friend” on Facebook as a 

“term of art,” the Fifth District explained:   

A number of words or phrases could more aptly describe the concept, 
including acquaintance and, sometimes, virtual stranger. A Facebook 
friendship does not necessarily signify the existence of a close 
relationship. Other than the public nature of the internet, there is no 
difference between a Facebook “friend” and any other friendship a 
judge might have. Domville’s logic would require disqualification in 
cases involving an acquaintance of a judge. Particularly in smaller 
counties, where everyone in the legal community knows each other, this 
requirement is unworkable and unnecessary. Requiring disqualification 
in such cases does not reflect the true nature of a Facebook friendship 
and casts a large net in an effort to catch a minnow. 

Id.  

We agree with the Fifth District that “[a] Facebook friendship does not 

necessarily signify the existence of a close relationship.”  We do so for three reasons.  

First, as the Kentucky Supreme Court noted, “some people have thousands of 

Facebook ‘friends.’ ” Sluss v. Commonwealth, 381 S.W.3d 215, 222 (Ky. 2012). 

In Sluss, the Kentucky Supreme Court held the fact that a juror who was a Facebook 

“friend” with a family member of a victim, standing alone, was not enough evidence 

to presume juror bias sufficient to require a new trial.  In Sluss, the juror in question 

had nearly two thousand Facebook “friends.” Id. at 223. Another recent out-of-state 
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case involved a trial judge with over fifteen hundred Facebook “friends” who was 

allegedly a Facebook friend with a potential witness, a local university basketball 

coach, who himself had more than forty-nine hundred Facebook “friends.” State v. 

Madden, No. M2012-02473-CCA-R3-CD, 2014 WL 931031, at *1-2 (Tenn. Crim. 

App. Mar. 11, 2014) (holding trial judge did not abuse his discretion under 

Tennessee law in refusing to recuse himself because he was allegedly Facebook 

“friends” with potential witness).1 

Second, Facebook members often cannot recall every person they have 

accepted as “friends” or who have accepted them as “friends.” In a recent case, a 

student, who had over one thousand Facebook “friends,” did not know he was a 

Facebook “friend” with another student he was accused of assaulting.  Furey v. 

Temple Univ., 884 F. Supp. 2d 223, 241 (E.D. Pa. 2012). In another case, a juror did 

not recognize a victim’s name even though a member of the victim’s family was one 

of her over-a-thousand Facebook “friends.” Slaybaugh v. State, 47 N.E.3d 607, 608 

(Ind. 2016) (affirming trial court’s denial of mistrial when “juror testified she was a 

realtor, had more than 1000 ‘friends’ on Facebook—most of whom she had 

                     
1 See, e.g., Mocombe v. Russell Life Skills & Reading Found., Inc., No. 12-60659-
CIV, 2014 WL 11531914, at *1 (S.D. Fla. Oct. 31, 2014) (noting “Plaintiff had more 
than 5,000 Facebook friends.”); Banken v. Banken, No. A11-2156, 2013 WL 
490677, at *9 (Minn. Ct. App. Feb. 11, 2013) (noting a party had “more than 1000 
friends” on Facebook). 
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‘friended’ for networking purposes—but she had not recognized the victim’s name 

during voir dire, did not recognize the victim when she testified, and did not know 

the victim or her family”).2 

Third, many Facebook “friends” are selected based upon Facebook’s data- 

mining technology rather than personal interactions. Facebook data-mines its 

members’ current list of “friends,” uploaded contact lists from smart phones and 

computers, emails, names tagged in uploaded photographs, internet groups, 

networks such as schools and employers, and other publicly or privately available 

information. This information is analyzed by proprietary algorithms that predict 

associations. Facebook then suggests these “People You May Know” as potential 

“friends.”3  

                     
2 Because Facebook members sometimes cannot be expected to know everyone they 
have accepted as “friends” or who have accepted them as “friends,” the American 
Bar Association, when advising judges that they should disclose Facebook 
friendships when appropriate, expressly advised that a judge need not review his or 
her list of “friends” when doing so. American Bar Association, Judge’s Use of 
Electronic Social Networking Media, Formal Opinion 462 (Feb. 21, 2013) 
(“[N]othing requires a judge to search all of the judge’s ESM [electronic social 
media] connections if a judge does not have specific knowledge of an ESM 
connection that rises to the level of an actual or perceived problematic relationship 
with any individual.”). 

 
3 Facebook, Where do People You May Know suggestions come from? 
https://www.facebook.com/help/163810437015615?helpref=search&sr=1&query=
how%20does%20facebook%20come%20up%20with%20friend%20suggestions 
(visited August 2, 2017). 
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The use of data mining and networking algorithms, which are also 

revolutionizing modern marketing and national security systems, reflects an 

astounding development in applied mathematics; it constitutes a powerful tool to 

build personal and professional networks; and it has nothing to do with close or 

intimate friendships of the sort that would require recusal. This common method of 

selecting Facebook “friends” undermines the rationale of Domville and the 2009 

Ethics Opinion that a judge’s selection of Facebook “friends” necessarily “conveys 

or permits others to convey the impression that they are in a special position to 

influence the judge.” 

To be sure, some of a member’s Facebook “friends” are undoubtedly friends 

in the classic sense of person for whom the member feels particular affection and 

loyalty. The point is, however, many are not. A random name drawn from a list of 

Facebook “friends” probably belongs to casual friend; an acquaintance; an old 

classmate; a person with whom the member shares a common hobby; a “friend of a 

friend;” or even a local celebrity like a coach. An assumption that all Facebook 

“friends” rise to the level of a close relationship that warrants disqualification simply 

does not reflect the current nature of this type of electronic social networking.   

In fairness to the Fourth District’s decision in Domville and the Judicial Ethics 

Advisory Committee’s 2009 opinion, electronic social media is evolving at an 

exponential rate. Acceptance as a Facebook “friend” may well once have given the 
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impression of close friendship and affiliation. Currently, however, the degree of 

intimacy among Facebook “friends” varies greatly. The designation of a person as a 

“friend” on Facebook does not differentiate between a close friend and a distant 

acquaintance. Because a “friend” on a social networking website is not necessarily 

a friend in the traditional sense of the word, we hold that the mere fact that a judge 

is a Facebook “friend” with a lawyer for a potential party or witness, without more, 

does not provide a basis for a well-grounded fear that the judge cannot be impartial 

or that the judge is under the influence of the Facebook “friend.” On this point we 

respectfully acknowledge we are in conflict with the opinion of our sister court 

in Domville. 

Petition denied.  
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IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT IN AND FOR 
MIAMI-DADE COUNTY, FLORIDA 

COMPLEX BUSINESS DIVISION 
LAW OFFICES OF  
HERSSEIN AND HERSSEIN, P.A., CASE NO. 15-15825-CA-(43) 
D/B/A HERSSEIN LAW GROUP,  

Plaintiff, 
vs.  

UNITED SERVICES AUTOMOBILE 
ASSOCIATION, 

Defendant. 
_____________________________________/ 

PLAINTIFF/COUNTER-DEFENDANT HLG AND COUNTER-DEFENDANT REUVEN 
T. HERSSEIN ESQUIRE’S MOTION FOR JUDICIAL DISQUALIFICATION, WITH 
SUPPORTING AFFIDAVITS, AND ATTORNEY CERTIFICATE OF GOOD CAUSE 

COMES NOW the Plaintiff/Counter-Defendant LAW OFFICES OF HERSSEIN AND 

HERSSEIN, P.A., d/b/a HERSSEIN LAW GROUP (“HLG”)  and Counter-Defendant REUVEN 

T. HERSSEIN, (“Herssein” or “Reuven Herssein”) by and through its undersigned counsel, 

pursuant to Rule 2.330 Florida Rules of Judicial Administration, and moves this Honorable 

Court for an Order of disqualification of the Honorable Beatrice Butchko (“Judge Butchko”) on 

the following grounds:  

1. In Support of this Motion for Judicial Disqualification, HLG and Counter-Defendant, Reuven

Herssein, hereby attach and incorporate Exhibits A and B, the Affidavits of Reuven

Herssein and Iris Herssein.

FACTS AND REASONS FOR DISQUALIFICATION 

2. On June 6, 2017, HLG (Reuven Herssein, Esquire and Iris Herssein, Esquire) discovered

1 

Filing # 57527867 E-Filed 06/08/2017 10:32:03 PM
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that Judge Beatrice Butchko is Facebook friends with Israel “Izzy” Reyes, Esquire 

(“Reyes”).  See Exhibit 1 to the Affidavits of Reuven Herssein and Iris Herssein attached 

hereto.   

3. Reyes is personal counsel to Catina Tomei (“Tomei”), the Defendant USAA’s director of

litigation, and the individual that negotiated two (2) of the main contracts at issue in this

multi-million dollar breach of contract, fraud, negligent misrepresentation case brought by

HLG against USAA, pending before Judge Butchko.

4. On June 2, 2017, Judge Butchko ruled that non-party witness, Tomei (Reyes’ client) had a

“common legal interest” with the defendant USAA.

5. By way of background, Reyes was hired by USAA to represent Tomei on this case, at the

time a non-party, Reyes entered his appearance on Tomei’s behalf, in anticipation of the

twice ordered evidentiary hearing on witness tampering Tomei was accused of by HLG.

Judge Marin, the previous trial court judge, twice ordered an evidentiary hearing take place

to rule on the witness tampering matter and “not leave any stone unturned” given that witness

tampering is a crime in Florida.  With the evidentiary hearing imminent, USAA successfully

moved to have the case transferred to the complex business division where in December

2016, Judge Butchko was assigned the case.

6. As soon as the matter was transferred to Judge Butchko – on USAA’s fourth motion

rehearing on Judge Marin’s twice ordered evidentiary hearing -  Judge Butchko ruled that the

evidentiary hearing on witness tampering would not proceed, despite repeated requests by

HLG for the evidentiary hearing that had twice been ordered by Judge Marin and despite the

testimony (in the form of a sworn interrogatory) from counsel for HLG, Reuven Herssein,

Esquire, that Tomei had committed the crime of witness tampering.

2 
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7. Tomei, is the executive at USAA that fired HLG, and was an essential part of the set-up in

the fraudulent inducement of both the July 2014 and May 7, 2015 contracts at issue in this

lawsuit.  Tomei is an integral witness in this case – aside of the witness tampering

allegations-  and is one of several USAA executives and employees HLG and Herssein  will

be adding as a defendant, personally, in this lawsuit, given the torts committed against HLG

and Reuven Herssein, in the scope of her employment at USAA.

8. Because Judge Butchko is Facebook friends with Reyes, Tomei’s personal attorney, HLG

and Herssein have an objectively reasonable well-grounded fear of not receiving a fair and

impartial trial.

9. Further, based on Judge Butchko being Facebook friends with Reyes, HLG and Herssein, 

believe that Reyes, Tomie’s lawyer has influence on Judge Butchko and Judge Butchko 

cannot be impartial to HLG and or Reuven Herssein.

10. Additionally, during the June 2, 2017 hearing, Judge Butchko pre-judged the issue of HLG

and Herssein adding Tomei and other USAA executives personally as defendants to the

lawsuit.

11. When counsel for HLG and Herssein informed the court of its intent to add USAA’s

executives personally as defendants to the lawsuit, (Tomei, Reyes’ client being one of them)

Judge Butchko pre-judged Herssein and HLG’s ability to sue USAA’s executives personally,

in two distinct ways; both causing HLG and Reuven Herssein real imminent fear that it will

not be receiving a fair and impartial trial in this matter.  At a minimum, HLG and Reuven

Herssein have an objectively reasonable well-grounded fear of not receiving a fair and

impartial trial, given the pre-judgment of the issues.

12. First, Judge Butchko pre-judged HLG and Reuven Herssein’s good-faith basis to personally

3 
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add the USAA executives to the lawsuit, because in her opinion, HLG and Herssein did not 

have the “evidence” or “the discovery” to add these executives personally to the lawsuit, or a 

sufficient good-faith basis to do so.   

13. Specifically, during the June 2, 2017 hearing the Court stated:   

THE COURT: Yes. So let me just say this. You have to be very careful when 
you are going to be suing those people individually because you do have to 
have the evidence to support it, and I don't know that you have the discovery 
to do that. You may have it, but my impression is that you guys don't have 
discovery, that's why you haven't been taking depositions. 

 

14. Second and more troubling is that on June 2, 2017 Judge Butchko warned HLG and its 

counsel several times to “be very careful” when suing these USAA executives personally, 

and then pre-judged GRANTING 57.105 SANCTIONS if HLG was going sue the USAA 

executives personally, specifically stating, “I don't know what evidence you have, if 

anybody on the other side files a 57.105 or something on these things, it puts you in a 

bad position.”  

15. Because this pre-judgment ruling (concerning 57.105 sanctions) came after counsel for 

HLG, Mr. Udell, Esquire informed the court that HLG had a sufficient good faith basis to 

add these USAA executives, personally, (Tomei – Reyes’ client  being one of them), HLG 

and Reuven Herssein both fear they will not be receiving a fair and impartial trial in this 

matter when HLG and Reuven Herssein adds the USAA executives to the lawsuit, especially 

because Reyes is Facebook Friends with Judge Butchko, and Reyes represents Tomei, one 

of USAA’s executives, HLG will be suing personally and adding her to this case.      

16. The relevant portions of the June 2, 2017 hearing and exchange concerning this is as follows:   

MR. UDELL: And we've got a lot more people coming in based on you keeping 
my client in on one of the counts personally -- two of the counts. But the first one, 
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without a doubt, is problematic. So we are going to bring in every one of the 
executives involved in this personally. So it's going to be a lot more people and a 
lot more lawyers. 

THE COURT: Right. 

MR. UDELL: So for purposes of letting them amend, that's fine. As long as we 
have the same leeway, that's fine. 

THE COURT: Yes. So let me just say this. You have to be very careful when you 
are going to be suing those people individually because you do have to have the 
evidence to support it, and I don't know that you have the discovery to do that. 
You may have it, but my impression is that you guys don't have discovery, 
that's why you haven't been taking depositions. 

MR. UDELL: Well, they allege my client personally intermitted a tort, 
malpractice, which is outside the statute of limitations, and the Court disagreed, 
which is fine, even though it's a compulsory counterclaim. We say it's not, but you 
think it is, even though he's not a party to the original case. You believe that, that's 
fine. We believe their people committed torts in the scope of their employment as 
agents of USAA, so we are -- 

THE COURT: Which is the only way that you could sue them individually. 

MR. UDELL: Correct. 

THE COURT: But what I'm saying to you is that you better have a good faith 
basis at this juncture to do that. 

MR. UDELL: I have a good faith basis. I have testimony from my client, and 
that's all they have, Judge, so that's all I need. So they are all coming in. They are 
all going to get their own lawyers. We are going to have 50 lawyers in here. 

MR. HERSSEIN: They are all coming in. Brad Wallen. All of them are coming 
in personally. 

THE COURT: You have to be very careful with that. 

MR. GARCIA-LINARES: And they want to try the case in December. 

THE COURT: Well, obviously that's not going to happen. I don't know what 
evidence you have, but if anybody on the other side files a 57.105 or 
something on these things, it puts you in a bad position 

17. The June 2, 2017 hearing excerpt transcript is attached as Exhibit 2 to Reuven Herssein’s
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affidavit.     

18. As a result, HLG and Reuven Herssein have an objectively reasonable, well-grounded fear of 

not receiving a fair and impartial trial.    

19. Then, immediately after the hearing on June 2, 2017, when discussing the fact that HLG 

intends on adding USAA’s executives, personally, Tomei being one of them, USAA’s lawyer 

Mr. Garcia-Linares, warned Reuven Herssein, counsel for HLG - based on Judge Butchko’s 

pre-judging the matter, by stating, “Be careful about adding USAA’s executives personally, 

you heard what Judge Butchko said, you don’t have the evidence and the Judge will issue 

57.105 sanctions against you.”      

20. Given that Judge Butchko pre-judged the issue, to the point that USAA’s lawyer used the 

same pre-judgment ruling to threaten Reuven Herssein,  HLG, and its counsel with sanctions 

if HLG or Reuven Herssein added USAA’s executives personally, Reuven Herssein and 

HLG have a real fear of not receiving a fair and impartial hearing on this matter.     

21. Finally, Judge Butchko has on numerous occasions displayed personal animus toward 

Reuven Herssein, with ad hominem attacks, negatively referring to Mr. Herssein’s 

temperament, making statements on the record, such as “you’re crazy” and most recently, on 

June 2, 2017, when she negatively referred to Mr. Herssein as having a “special personality” 

in open Court in front of Iris Herssein, his spouse and business partner, the president of 

Herssein Law Group. Judge Butchko’s June 2, 2017 comment was demeaning and personally 

embarrassing to both Mr. Herssein, and Mrs. Herssein, and publicly hurts his reputation and 

standing in the legal community.   

22. With Judge Butchko’s disparaging comments about Reuven Herssein on June 2, 2017, both 

Mr. Herssein and Mrs. Herssein, felt demeaned by the comments.  The comments created a 
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fear for both Mr. Herssein and Mrs. Herssein, that Reuven Herssein as a party, and Iris 

Herssein as the president of HLG, the plaintiff, that both Reuven Herssein and HLG will not 

get a fair and impartial trial.   

23. While making ad hominem attacks toward Reuven Herssein, Judge Butchko has referred to

Reyes – her Facebook friend - as her “colleague” and “Judge Reyes” during proceedings

before her on this case.  To be clear, Reyes is a retired judge appearing before Judge Butchko

as an attorney for Tomei – USAA’s executive, and soon to be one of the defendants in this

case.

24. Given the facts and circumstances, the supporting affidavits, and the attorney certificate of

good cause, HLG and Reuven Herssein have an objectively reasonable, well-grounded fear

of not receiving a fair and impartial trial and request that the Court disqualify itself from this

case.   [See the attached Affidavits of Reuven Herssein and Iris Herssein in support of this

Motion.]

MEMORANDUM OF LAW 

A. The Standard for a Motion to Disqualify 

“In making a determination on an initial motion for disqualification, the trial court must 

follow the requirements of rule 2.330(f) of the Florida Rules of Judicial Administration. This 

provision requires the trial court to determine only if the motion is legally sufficient; the trial 

court may not consider whether the factual assertions of the motion are true.” Messianu v. 

Pigna, 180 So.3d 229 (Fla. 3rd DCA 2015);  See also Bundy v. Rudd, 366 So.2d 440, 442 

(Fla.1978). 

“The facts alleged in a motion seeking to disqualify a trial judge must be evaluated as 

true for the purposes of determining legal sufficiency.” Messianu v. Pigna, 180 So.3d 229 (Fla. 
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3rd DCA 2015) See also City of Hollywood v. Witt, 868 So.2d 1214, 1217 (Fla. 4th DCA 2004).     

“The trial court cannot insert its own views regarding the facts or the motivations of the parties 

but “must review the motion from the litigant's perspective....” Messianu v. Pigna, 180 So.3d 229 

(Fla. 3rd DCA 2015), quoting Jimenez v. Ratine, 954 So.2d 706, 708 (Fla. 2d DCA 2007). 

“A party seeking to disqualify a judge need only show ‘a well grounded fear that he will 

not receive a fair trial at the hands of the judge. It is not a question of how the judge feels; it is 

a question of what feeling resides in the affiant's mind and the basis for such feeling.” 

Zanghi v. State , 61 So.3d 1263 (Fla. 4th DCA  2011).   

Florida Rule of Judicial Administration 2.330(f) requires a judge to grant disqualification 

if the motion to disqualify is “legally sufficient.” A motion is legally sufficient if “ ‘the facts 

alleged (which must be taken as true) would prompt a reasonably prudent person to fear that he 

could not get a fair and impartial trial.’ ” Brofman v. Fla. Hearing Care Ctr., Inc., 703 So.2d 

1191, 1192 (Fla. 4th DCA 1997) ( quoting Hayslip v. Douglas, 400 So.2d 553, 556 (Fla. 4th 

DCA 1981)). A mere “subjective fear [ ]” of bias will not be legally sufficient; rather, the fear 

must be objectively reasonable. Fischer v. Knuck, 497 So.2d 240, 242 (Fla.1986).  

I. THE JUDGE IS “FACEBOOK FRIENDS” WITH ISRAEL REYES, A LAWYER 
WHO REPRESENTS A SOON TO BE ADDED PARTY WHO ACCORDING TO 
THE COURT HAS A COMMON LEGAL INTEREST WITH DEFENDANT USAA 

On June 6, 2017, Reuven Herssein and HLG discovered that the trial court judge, Judge 

Butchko and Israel Reyes, Esquire are in fact, “Facebook friends.”  In Domville v. State, 103 

So.3d 184 (Fla. 4th DCA 2013) the Fourth DCA ruled that a trial court judge being a Facebook 

‘friend’ with a lawyer on the case is per se grounds for recusal, “as the identification of the 

lawyer as a “friend” on the social networking site, conveys the impression that the lawyer is in a 

position to influence the judge.” Id, at 186.   
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In Domville, the defendant alleged that the prosecutor handling the case and the trial 

court judge were Facebook friends and that (Facebook friend) relationship “caused Domville to 

believe that the Judge could not be fair and impartial.” Id.  The Court in Domville, stated as 

follows: 

We find an opinion of the Judicial Ethics Advisory Committee to be 
instructive. See Fla. JEAC Op.2009–20 (Nov. 17, 2009). There, the Committee 
concluded that the Florida Code of Judicial Conduct precludes a judge from both 
adding lawyers who appear before the judge as “friends” on a social networking 
site and allowing such lawyers to add the judge as their “friend.” The Committee 
determined that a judge's listing of a lawyer as a “friend” on the judge's 
social networking page—“[t]o the extent that such identification is available 
for any other person to view”—would violate Florida Code of Judicial 
Conduct Canon 2B (“A judge shall not ... convey or permit others to convey 
the impression that they are in a special position to influence the 
judge.”).  See Fla. JEAC Op. 2009–20. The committee found that three elements 
are necessary in order to fall within the prohibition of Canon 2B: 
        1. The judge must establish the social networking page. 
        2. The site must afford the judge the right to accept or reject contacts or 
“friends” on the judge's page, or denominate the judge as a “friend” on another 
member's page. 
        3. The identity of the “friends” or contacts selected by the judge, and the 
judge's having denominated himself or herself as a “friend” on another's page 
must then be communicated to others. 
 
The committee noted that: 

Typically, [the] third element is fulfilled because each of a judge's “friends” may 
see on the judge's page who the judge's other “friends” are. Similarly, all “friends” 
of another user may see that the judge is also a “friend” of that user. It is this 
selection and communication process, the Committee believes, that violates 
Canon 2B, because the judge, by so doing, conveys or permits others to 
convey the impression that they are in a special position to influence the 
judge. 

Further, the Committee concluded that when a judge lists a lawyer who 
appears before him as a “friend” on his social networking page this 
“reasonably conveys to others the impression that these lawyer ‘friends' are 
in a special position to influence the judge.” Id. See also Fla. Code Jud. 
Conduct, Canon 5A. 

The issue, however, is not whether the lawyer actually is in a position to influence 
the judge, but instead whether the proposed conduct, the identification of the 
lawyer as a “friend” on the social networking site, conveys the impression that the 
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lawyer is in a position to influence the judge. The Committee concludes that such 
identification in a public forum of a lawyer who may appear before the judge does 
convey this impression and therefore is not permitted. 

Fla. JEAC Op. 2009–20.  

Thus, as the Committee recognized, a judge's activity on a social networking 
site may undermine confidence in the judge's neutrality. Judges must be 
vigilant in monitoring their public conduct so as to avoid situations that will 
compromise the appearance of impartiality. The Commentary to Canon 2A 
explains that being a judge necessarily limits a judge's personal freedom: 

A judge must avoid all impropriety and the appearance of impropriety. A 
judge must expect to be the subject of constant public scrutiny. A judge must 
therefore accept restrictions on the judge's conduct that might be viewed as 
burdensome by the ordinary citizen and should do so freely and willingly. 

Fla. Code Jud. Conduct, Canon 2A, cmt.   

Domville v. State, 103 So.3d 184, (Fla. 4th DCA 2013) 

The Fourth DCA opinion in Domville is binding on this Court, because Domville was the 

first and only District Court case that ruled on this precise issue and the impact of a judge's being 

a Facebook friend of a lawyer in a case.  See Pardo v. State, 596 So.2d 665, 666 (Fla.1992) 

(explaining that “in the absence of inter-district conflict, district court decisions bind all Florida 

trial courts”).   

Moreover, in Chace v. Loisel, 170 So.3d 802 (Fla. 5th DCA 2014), the Fifth DCA1 dealt 

with a case where the Judge tried to Facebook “friend” a party in the case, rather than an attorney 

representing a party and the court held that even a friend request “was prohibited by the Code of 

Judicial Conduct and has the ability to undermine the confidence in a judge's neutrality. The 

appearance of partiality must be avoided. It is incumbent upon judges to place boundaries on 

1 Importantly, the Fifth DCA did not disagree with the Domville opinion, it expressed a reservation about the 
Domville court’s reasoning but distinctly agreed with the holding by stating “Beyond the fact that Domville required 
the trial court to grant the motion to disqualify, the motion to disqualify was sufficient on its face to warrant 
disqualification.” Id., The reason, as stated by the Chace court is precisely because under the Code of Judicial 
Canons “a Judge must avoid the appearance of partiality. It is incumbent upon judges to place boundaries on their 
conduct in order to avoid situations such as the one presented in this case.”       
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their conduct in order to avoid situations such as the one presented in this case.” Id. 

The Chace Court held that for purpose of ruling on the motion to disqualify, the 

distinction between actually being Facebook ‘friends’ with a lawyer in the case and attempting to 

Facebook friend a party was inconsequential because, “In our view, the “friending” of a party in 

a pending case raises far more concern than a judge's Facebook friendship with a lawyer.” Id.  

Thus, as in Domville, in light of the fact that HLG and Herssein recently discovery the fact that 

the Court and a lawyer on a soon to be added party (Tomei) are Facebook friends has caused 

HLG and Herssein to fear and believe that the Court cannot be fair and impartial on this case and 

should be disqualified.  Moreover, in light of the fact that the Court ruled on June 2, 2017 that 

Tomei and USAA have a common legal interest, disqualification is required.  HLG and Herssein 

have an objectively reasonable well-grounded fear of not receiving a fair and impartial trial of 

this case.   

II. PRE-JUDGMENT IS GROUNDS FOR RECUSAL

Aside from the violation of Judicial Canon 2B by being Facebook friends with Israel

“Izzy” Reyes, this Court has injected comments in this case which give HLG and Herssein an 

objectively reasonable well-grounded fear of not receiving a fair and impartial trial.  Specifically, 

the Court has made comments evidencing her pre-judgment requiring disqualification.    

Most recently the Third District Court of Appeal, in Great Am. Ins. Co. of N.Y. v. 2000 

Island Boulevard Condo. Ass'n, Inc., 153 So.3d 384 (Fla. 3rd DCA 2014), ruled that a trial judge 

that made comments concerning a sanctions motion, when the issue was not before the court, 

“abandoned his post as a neutral overseer of the dispute between the parties, compelling us to 

grant Great American Insurance Company's Petition for a Writ of Prohibition.” Id.  

“A trial judge crosses the line when he becomes an active participant in the adversarial 
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process, i.e., gives “tips” to either side.   The issue of sanctions was not before the court in 2000 

Island, yet the court essentially advised plaintiff that, should he request sanctions, the court 

would award them. The implication of the court's statement is clear—plaintiff's counsel should 

move for sanctions because the court will grant the motion.”  Great Am. Ins. Co. of N.Y. v. 2000 

Island Boulevard Condo. Ass'n, Inc., 153 So.3d 384 (Fla. 3rd DCA 2014)  See also Chastine v. 

Broome, 629 So.2d 293, 295 (Fla. 4th DCA 1993).   

During the June 2, 2017 hearing, this Court’s comments went so far as to pre-judge  

awarding 57.105 sanctions to USAA, if and when Counter-defendants (HLG and Reuven 

Herssein) moved to amend the complaint to personally sue Reyes’ client, Tomei, and other 

USAA executives.  Comments such as: 

I don't know what evidence you have, but if anybody on the other side files a 
57.105 or something on these things, it puts you in a bad position 
 

“Such legal advice, standing alone, is sufficient to compel disqualification. See, e.g., 

Blackpool Assocs., Ltd. v. SM–106, Ltd., 839 So.2d 837, 838 (Fla. 4th DCA 2003) (“We grant 

relief in connection with the trial court's order that denied disqualification as the trial court 

provided Blackpool/Kevin Murphy with legal advice and suggestions.”); Shore Mariner Condo. 

Ass'n v. Antonious, 722 So.2d 247, 248 (Fla. 2d DCA 1998) (“Trial judges must studiously 

avoid the appearance of favoring one party in a lawsuit, and suggesting to counsel or a 

party how to proceed strategically constitutes a breach of this principle.”); Leigh v. Smith, 

503 So.2d 989, 991 (Fla. 5th DCA 1987) (“Certainly an allegation that a judge assisted the 

opposing attorney in the trial of the case by ‘signaling’ is sufficient, by itself, to warrant 

disqualification.”). 

Judge Butchko’s comments concerning an unfiled and unpled sanctions motion prior to 
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Counter-defendants even adding any possible parties as a matter of right (Counter-defendants 

had not answered the counterclaim as of June 2, 2017)  has given HLG and Reuven Herssein an 

objectively reasonable well-grounded fear of not receiving a fair and impartial trial.   

The Court’s comments concerning an unfiled and unpled sanctions motion prior to 

Counter-defendants even adding any possible parties as a matter of right (Counter-defendants 

had not answered the counterclaim as of June 2, 2017) provided USAA and its attorneys exactly 

what they needed and it had the desired effect.  USAA’s attorney Mr. Garcia-Linares 

immediately after the hearing warned HLG and its counsel by indicating that it would be filing a 

57.105 sanctions motion if and when HLG sued USAA’s executives personally, based on the 

specific comments of Judge Butchko.   “A trial judge crosses the line when he becomes an active 

participant in the adversarial process, i.e., gives “tips” to either side.   Great Am. Ins. Co. of N.Y. 

v. 2000 Island Boulevard Condo. Ass'n, Inc., 153 So.3d 384 (Fla. 3rd DCA 2014) “It has long 

been said in the courts of this state that “every litigant is entitled to nothing less than the cold 

neutrality of an impartial judge.” Id.   The fact that Judge Butchko has made these comments on 

the record and pre-judged awarding 57.105 sanctions against Counter-defendants and their 

counsel, if and when Counter-defendants personally sues USAA’s executives – Reyes’ client 

Tomei being one of them – has caused HLG and Herssein a well-grounded fear of not receiving 

a fair and impartial hearing and trial on this matter.   

Moreover, during the June 2, 2017 hearing, the judge pre-judged HLG’s ability to even 

sue Tomei and any of the USAA executives personally in the first instance.  Tomei is one of the 

USAA executives and one of the key players in this case, and is also Judge Butchko’s Facebook 

friend, Reyes’ client.  “While a trial judge may form mental impressions and opinions during the 

course of hearing evidence in a case, the judge is not permitted to pre-judge the case.”  Kates v. 
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Seidenman, 881 So.2d 56 (Fla. 4th DCA 2004);  See also, Leslie v. Leslie, 840 So.2d 1097, 1098 

(Fla. 4th DCA 2003) (citing Barnett v. Barnett, 727 So.2d 311, 312 (Fla. 2d DCA 1999)). 

In Kates, the trial judge made certain comments on the record indicating how the judge 

intended to rule before the motion or issue was before the court.  Although the (Respondent) 

judge claimed that the judge did not make the alleged comments prior to the presentation of 

evidence; rather, made her findings "after the parties' presentation." the court, nevertheless, must 

take the motion's sworn allegations of fact as true, and “if true, the comments create an 

appearance that the judge has pre-judged … issues that were not before the court at the 

hearing…”   

In the instance case, the Court, on the record, pre-judged HLG ability to add Reyes’ 

client Tomei personally to this lawsuit when the matter was not even properly before the court.  

Judge Butchko’s comments warning counsel for HLG several times about filing a motion to 

amend to add defendants to the law suit, by personally suing USAA’s executives, (Reye’s client, 

Tomei being one of them), before the issue was even before the court has given HLG and 

Reuven Herssein a well-grounded fear of not receiving a fair and impartial hearing and trial on 

this matter.       

“But what I'm saying to you is that you better have a good faith basis at this 
juncture to do that.” 

 
You have to be very careful with that. 

So let me just say this. You have to be very careful when you are going to be 
suing those people individually because you do have to have the evidence to 
support it, and I don't know that you have the discovery to do that. You may 
have it, but my impression is that you guys don't have discovery, that's why 
you haven't been taking depositions. 
 

I don't know what evidence you have, but if anybody on the other side files a 
57.105 or something on these things, it puts you in a bad position 
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 The fact that Judge Butchko has made these comments on the record and pre-judged 

awarding 57.105 sanctions against HLG, Reuven Herssein, and its counsel, if and when HLG or 

Reuven Herssein personally sues USAA’s executives – Reyes’ client Tomei being one of them – 

has caused HLG and Herssein fear of not receiving a fair and impartial hearing and trial on this 

matter.   

Similarly, in Irwin v. Marko, 417 So.2d 1108, 1109 (Fla. 4th DCA 1982), the Fourth 

DCA ruled where a judge made certain comments on the record indicating that he intended to 

grant the subject motion for attorney’s fees, because the comments were made prior to any 

hearing before the trial court on the said motion (for attorneys fees), the judge created the 

appearance of having prejudged the attorney’s fee issue in advance of hearing it and, 

accordingly was required by law to recuse himself. Id.,   See, e.g., State v. Steele, 348 So.2d 398 

(Fla. 3d DCA 1977).  See also Martin v. State, 804 So.2d 360 (Fla. 4th DCA 2001); Gonzalez v. 

Goldstein, 633 So.2d 1183, 1184 (Fla. 4th DCA 1994).     

III. THE JUDGE HAS EXPRESSED PERSONAL ANIMUS TOWARD COUNSEL 
FOR HLG AND PARTY, REUVEN HERSSEIN 
 

   At the hearing on June 2, 2017, the Court commented that Mr. Herssein had a “special 

personality”.  Such a comment has given HLG and Herssein a well-founded fear of not receiving 

a fair and impartial trial.  The comment was said in a demeaning fashion and had no bearing on 

the issues before the Court.  It is not a question of how the judge feels; it is a question of what 

feeling resides in the affiant's mind and the basis for such feeling.” State ex rel. Brown v. 

Dewell, 131 Fla. 566, 573, 179 So. 695, 697–98 (1938). See also Hayslip v. Douglas, 400 So.2d 

553 (Fla. 4th DCA 1981). The question of disqualification focuses on those matters from which a 

litigant may reasonably question a judge's impartiality rather than the judge's perception of his 

ability to act fairly and impartially.   
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WHEREFORE, HLG and Reuven Herssein Request that the Court GRANT this Motion

pursuant to Rule 2.330 Florida Rules of Judicial Administration, and moves this Honorable

Court for an Order of disqualification.

SWORN TO VERIFICATION UNDER OATH

I, Counter-defendant Reuven Herssein take an oath and certify all matters contained this

Motion to Disqualify are true and accurate. Additionally, see Reuven Herssein's separate

affidavit.

REUVEN T. HERSSEIN. Counter-Defendant

On Behalf of Plaintiff, Herssein Law Group, I, Iris J. Herssein, as its President takes an

oath and certifies all matters contained this Motion to Disqualify are true and accurate.

Additionally, see Iris J. Herssein's separate affidavit.

IRIS J. HERSSEIN, President of Herssein Law Group,
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GOOD FAITH CERTIFICATION 
  
Undersigned counsel for Herssein Law Group and Reuven T. Herssein hereby certifies that the 

assertions contained in this Motion for Judicial Disqualification are made in good faith. 

 
Beighley, Myrick, Udell & Lynne, PA 

     Attorneys for Plaintiff/Counter-Defendants 
     150 West Flagler Street 
     Suite 1800 
     Miami, FL33130 
     (305) 349-3930—Phone 

(305) 349-3931—Fax  
 
     By:  /s/ Maury L. Udell   
      Maury L. Udell, Esquire 
      mudell@bmulaw.com 
      Fla. Bar 121673 
 
 

HERSSEIN LAW GROUP 
1801 North East 123rd Street 
Suite 314 
North Miami, Florida 33181 

      Telephone No: (305) 531-1431 
Miamieservice@hersseinlaw.com 

/s/    
      REUVEN HERSSEIN, ESQUIRE 

FBN 0461504 
      Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 

 
WE HEREBY CERTIFY that on this 8th day of June, 2017, in accordance with Rule 2.516 of 
the Florida Rules of Judicial Administration, a true and correct copy of the foregoing was filed 
with the Clerk of Courts and served via email through the Florida Courts e-Filing Portal on  
The Honorable Beatrice Butchko, at bbutchko@jud11.flcourts.org; and all counsel of record to: 
Maury L. Udell, Esquire mudell@bmulaw.com;Reuven T. Herssein, Esquire, 
Miamiservice@hersseinlaw.com; Stephen B. Gillman, Esq., sgillman@shutts.com  Frank 
Zacherl, Esq. fzacherl@shutts.com; gservice@shutts.com of Shutts & Bowen LLP, 201 South 
Biscayne Boulevard, Suite 1500, Miami, FL 33131; Manuel Garcia-Linares, Esquire 
mlinares@richmangreer.com; brodriguez@richmangreer.com; Richman Greer, P.A. 396 
Alhambra Circle, North Tower- 14th Floor, Miami FL 33134; David J. Kessler, Esq., Norton 
Rose Fulbright US LLP, 1301 Avenue of the Americas, New York, New York 10019, 
david.kessler@nortonrosefulbright.com  Charles J. Bennardini, Esq., cjb@kwblaw.com  
Katzman Wasserman Bennardini & Rubenstein, P.A., 7900 Glades Road, Suite 140, Boca Raton, 
FL 33434, James M. Kaplan, Esq.,  James.Kaplan@kaplanzeena.com  & Jonathan E. Feuer, 
Esq.,  Jonathan.Feuer@kaplanzeena.com Kaplan Zeena LLP, 2 South Biscayne Boulevard, One 
Biscayne Tower, Suite 3050, Miami, FL 33131; Israel Reyes, Esquire, 
ireyes@reyeslawfirmpa.com ; mguarch@reyeslawfirmpa.com; slorie@reyeslawfirmpa.com The 
Reyes Law Firm, P.A., One Columbus Center, 1 Alhambra Plaza, Suite 1130, Coral Gables, 
Florida 33134: Ramon A. Abadin, Esquire, Sedgwick LLP, One Biscayne Tower, Suite 500, 
Two South Biscayne Boulevard, Miami FL 33131 ramon.abadin@sedgwicklaw.com; Kendall 
Coffey and David J. Zack of the law firm of Coffey Burlington, P.L., 2601 South Bayshore 
Drive, Penthouse Miami, Florida 33133 at 
kcoffey@coffeyburlington.com;jcaballero@coffeyburlington.com; zack@coffeyburlington.com; 
service@coffeyburlington.com; vmontejo@coffeyburlington.com; cw@wadsworth-law.com; 
david@bhfloridalaw.com  
 
 

HERSSEIN LAW GROUP 
1801 North East 123rd Street 
Suite 314 
North Miami, Florida 33181 

      Telephone No: (305) 531-1431 
Miamieservice@hersseinlaw.com 

/s/    
      REUVEN HERSSEIN, ESQUIRE 

FBN 0461504 
      Attorneys for Plaintiff 
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IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT IN AND 
FOR 

MIAMI-DADE COUNTY, FLORIDA 
     

LAW OFFICES OF     COMPLEX BUSINESS DIVISION 
HERSSEIN AND HERSSEIN, P.A.,     
D/B/A HERSSEIN LAW GROUP,   CASE NO. 15-15825-CA-(43)  
            
  
         

Plaintiff,    
vs.        
 
UNITED SERVICES AUTOMOBILE  
ASSOCIATION, 
 

Defendant. 
_____________________________________/ 
 
 
 

 
AFFIDAVIT OF REUVEN HERSSEIN 

IN SUPPORT OF PLAINTIFF/COUNTER-DEFENDANT HLG AND COUNTER-
DEFENDANT REUVEN T. HERSSEIN ESQUIRE’S MOTION FOR JUDICIAL 

DISQUALIFICATION 
 

I REUVEN T. HERSSEIN am over the age of 18 and I am a licensed Florida 

attorney Florida Bar No.: 461504 and make this affidavit upon my personal knowledge 

and experience and declare and swear in support of the Motion for Judicial 

Disqualification that all facts alleged in the Motion for Judicial Disqualification are true 

and correct. Furthermore, I declare and swear to the following: 

1. I am currently the vice president of Law Offices of Herssein & Herssein, P.A., 

d/b/a/ Herssein Law Group, a litigation firm based in Miami, and my office 

address is 1801 N.E. 123rd Street, Suite 314, North Miami, Florida 33181.    
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2. Herssein Law Group is the plaintiff in this case, and as of June 2, 2017, I, Reuven 

Herssein, am currently a party to this law-suit, personally.   

3. On June 6, 2017, I discovered that Judge Beatrice Butchko is Facebook friends 

with Israel “Izzy” Reyes, Esquire (“Reyes”).  See Exhibit “1” to this Affidavit.  

4. Izzy Reyes is personal counsel to Catina Tomei (“Tomei”), the Defendant 

USAA’s director of litigation, and the individual that negotiated two (2) of the 

main contracts at issue in this multi-million dollar breach of contract, fraud, 

negligent misrepresentation case brought by HLG against USAA, pending before 

Judge Butchko. On June 2, 2017, Judge Butchko ruled that Tomei (Reyes’ client) 

had a “common legal interest” with the defendant USAA. 

5. On June 2, 2017, Judge Butchko ruled that Tomei (Reyes’ client) had a “common 

legal interest” with the defendant USAA.    

6. By way of background, Reyes was hired by USAA to represent Tomei on this 

case, and he entered his appearance on Tomei’s behalf in October 2016, in 

anticipation of the twice ordered evidentiary hearing on witness tampering Tomei 

was accused of.  Judge Marin, the previous trial court judge, twice ordered an 

evidentiary hearing take place to rule on the witness tampering matter and “not 

leave any stone unturned” given that witness tampering is a crime in Florida.  

With the evidentiary hearing imminent, USAA successfully moved to have the 

case transferred to the complex business division where in December 2016, Judge 

Butchko was assigned the case. 

7. As soon as the matter was transferred to Judge Butchko – on USAA’s fourth 

motion rehearing on Judge Marin’s twice ordered evidentiary hearing -  Judge 

2 
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Butchko ruled that the evidentiary hearing on witness tampering would not 

proceed, despite repeated requests by HLG for the evidentiary hearing that had 

twice been ordered by Judge Marin and despite the testimony (in the form of a 

sworn interrogatory) from counsel for HLG, Reuven Herssein, Esquire, that 

Tomei had committed the crime of witness tampering. 

8. Tomei, is the executive at USAA that fired HLG, and was an essential part of the 

set-up in the fraudulent inducement of both the July 2014 and May 7, 2015 

contracts at issue in this lawsuit.   

9. Tomei is an integral witness in this case – aside of the witness tampering 

allegations- and is one of several USAA executives and employees HLG will be 

adding as a defendant, personally, in this lawsuit, given the torts committed 

against HLG and myself, in the scope of her employment at USAA.  

10. Because Judge Butchko is Facebook friends with Reyes, Tomei’s personal 

attorney, I have a well-grounded fear of not receiving a fair and impartial trial.   

11. Further, based on Judge Butchko being Facebook friends with Reyes, I, Reuven 

Herssein, believe that Reyes, Tomie’s lawyer has influenced judge Butchko and 

Judge Butchko cannot be impartial to HLG and or Reuven Herssein on this case. 

12. Additionally, during the June 2, 2017 hearing, Judge Butchko pre-judged the 

issue of HLG and myself adding Tomei and other USAA executives personally as 

defendants to the lawsuit.   

13. When HLG’s attorney, Mr. Udell, Esquire, and myself – as co-counsel for HLG 

informed the court of our intent to add USAA’s executives personally as 

defendants to the lawsuit, (Tomei, Reyes’ client being one of them) Judge 

3 
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Butchko pre-judged my and HLG’s ability to sue USAA’s executives personally, 

in two distinct ways; both causing myself and HLG real imminent fear that we 

(Reuven Herssein and HLG) will not be receiving a fair and impartial trial in this 

matter.  At a minimum, HLG and myself have an objectively reasonable well-

grounded fear of not receiving a fair and impartial trial given the pre-judgment of 

the issues. 

14. First, Judge Butchko pre-judged HLG and Reuven Herssein’s good-faith basis to 

personally add the USAA executives to the lawsuit, because in her opinion, HLG 

and Herssein did not have the “evidence” or “the discovery” to add these 

executives personally to the lawsuit, or a sufficient good-faith basis to do so.   

15. Specifically, during the June 2, 2017 hearing the Court stated: 

THE COURT: Yes. So let me just say this. You have to be very 
careful when you are going to be suing those people individually 
because you do have to have the evidence to support it, and I don't 
know that you have the discovery to do that. You may have it, but 
my impression is that you guys don't have discovery, that's why you 
haven't been taking depositions. 
 

16. Second and more troubling is that on June 2, 2017 Judge Butchko warned me and 

counsel for HLG several times to “be very careful” when suing these USAA 

executives personally, and then pre-judged GRANTING 57.105 SANCTIONS if 

I or HLG was going sue the USAA executives personally, specifically stating, “I 

don't know what evidence you have, if anybody on the other side files a 

57.105 or something on these things, it puts you in a bad position.” Because 

this pre-judgment ruling (concerning 57.105 sanctions) came after counsel for 

HLG, Mr. Udell, Esquire informed the court that HLG and myself had a sufficient 

good faith basis to add these USAA executives, personally, (Tomei – Reyes’ 
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client  being one of them), HLG and myself fear we will not be receiving a fair 

and impartial trial in this matter when we (HLG and myself) add the USAA 

executives to the lawsuit, especially because Reyes is Facebook Friends with 

Judge Butchko, and Reyes represents Tomei, one of USAA’s executives, we 

(HLG and myself) will be suing personally and adding her to this case.      

17. The full relevant June 2, 2017 hearing excerpt and exchange – concerning Judge 

Butchko pre-judging this issue is attached as Exhibit 2 to this affidavit, and in 

relevant part reads as follows: 

MR. UDELL: And we've got a lot more people coming in based on you 
keeping my client in on one of the counts personally -- two of the counts. 
But the first one, without a doubt, is problematic. So we are going to bring 
in every one of the executives involved in this personally. So it's going to 
be a lot more people and a lot more lawyers. 
 
THE COURT: Right. 
 
MR. UDELL: So for purposes of letting them amend, that's fine. As long 
as we have the same leeway, that's fine. 
 
THE COURT: Yes. So let me just say this. You have to be very careful 
when you are going to be suing those people individually because you 
do have to have the evidence to support it, and I don't know that you 
have the discovery to do that. You may have it, but my impression is that 
you guys don't have discovery, that's why you haven't been taking 
depositions. 

 
MR. UDELL: Well, they allege my client personally intermitted a tort, 
malpractice, which is outside the statute of limitations, and the Court 
disagreed, which is fine, even though it's a compulsory counterclaim. We 
say it's not, but you think it is, even though he's not a party to the original 
case. You believe that, that's fine. We believe their people committed torts 
in the scope of their employment as 
agents of USAA, so we are -- 
 
THE COURT: Which is the only way that you could sue them 
individually. 
MR. UDELL: Correct. 
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THE COURT: But what I'm saying to you is that you better have a 
good faith basis at this juncture to do that. 
 
MR. UDELL: I have a good faith basis. I have testimony from my client, 
and that's all they have, Judge, so that's all I need. So they are all coming 
in. They are all going to get their own lawyers. We are going to have 50 
lawyers in here. 
 
MR. HERSSEIN: They are all coming in. Brad Wallen. All of them are 
coming in personally. 
 
THE COURT: You have to be very careful with that. 
 
MR. GARCIA-LINARES: And they want to try the case in December. 
 
THE COURT: Well, obviously that's not going to happen. I don't know 
what evidence you have, but if anybody on the other side files a 57.105 
or something on these things, it puts you in a bad position 
 

18. As a result, of these comments pre-judging the issues, in combination with the 

judges’ prejudgment ruling concerning the 57.105 sanctions, I (and HLG) fear 

that we will not be receiving a fair and impartial trial or hearing on this matter.  

19. Then, immediately after the hearing on June 2, 2017, when discussing the fact that 

HLG intends on adding USAA’s executives, personally, Tomei being one of 

them, USAA’s lawyer Mr. Garcia-Linares, warned Reuven Herssein, a party and 

counsel for HLG - based on Judge Butchko’s pre-judging the matter, by stating, 

“Be careful about adding USAA’s executives in personally, you heard what Judge 

Butchko said, you don’t have the evidence and the Judge will issue 57.105 

sanctions against you.”      

20. Given that Judge Butchko pre-judged the issue, to the point that USAA’s lawyer 

used the same pre-judgment ruling to threaten Reuven Herssein, HLG, and its 

counsel with sanctions if HLG or Reuven Herssein added USAA’s executives 
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personally, Reuven Herssein and HLG have a real fear of not receiving a fair and 

impartial hearing on this matter. 

21. Finally, Judge Butchko has on numerous occasions displayed personal animus 

toward me (Reuven Herssein) with ad hominem attacks, negatively referring to 

my temperament, making statements such as “you’re crazy” to me, and most 

recently, on June 2, 2017, when she negatively stated several times that I have a 

“special personality” in open Court in front of my spouse and business partner, 

the president of Herssein Law Group, Iris Herssein, Esquire. This comment was 

personally embarrassing to me and hurts my reputation and standing in the legal 

community. 

22. With Judge Butchko’s disparaging comments toward me, that I had a “special 

personality,” I felt demeaned by the comment, and fear that as a party, as a lawyer 

and as the managing partner of HLG, I and HLG will not get a fair and impartial 

trial.   

23. While making ad hominem attacks toward me, Judge Butchko has referred to 

Reyes – her Facebook friend - as her “colleague” and “Judge Reyes” during 

proceedings before her on this case.  To be clear, Reyes is a retired judge 

appearing before Judge Butchko as an attorney for Tomei – USAA’s executive, 

and soon to be one of the defendants in this case.   

24. Given the facts and circumstances herein, I as a party, as a lawyer and as the 

managing partner of HLG have an objectively reasonable, well-grounded fear of 

not receiving a fair and impartial trial and request that the Court disqualify itself 

from this case.    
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FURTHER AFFIANT SAYETH NOT

R UVEN T. HERSSEIN, ESQUIRE

STATE OF FLORIDA )
SS DATED this.8_t_h of June, 2017.

COUNTY OF MIAMI-DADE )

BEFORE ME, the undersigned Notary Public personally appeared Reuven T, Herssein,
Esquire, who ( ) produced identification or, (X) is personally known to me, and who has
executed the foregoing instrument and he acknowledged to me that he voluntarily
executed same.

N ary Public, ate of Florida

My cornmission expires:

AFd/ 2 2 o FARRAH FLEITMAN
�042· MY COMMISSION # FF216589

EXPlRES Apra 02. 2019

eM98�254s3 N
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FERNANDEZ & ASSOCIATES
444 Brickell Avenue, Suite 718, Miami FL 33131

1

IN THE CIRCUIT COURT OF THE
11TH JUDICIAL CIRCUIT IN AND
FOR MIAMI-DADE COUNTY, FLORIDA

CASE NO.: 15-015825 CA 01

LAW OFFICES OF HERSSEIN AND
HERSSEIN, PA, d/b/a HERSSEIN
LAW GROUP, a Florida corporation,

Plaintiff,

vs.

UNITED SERVICES AUTOMOBILE
ASSOCIATION, a Reciprocal
Interinsurance Exchange, and
ROIG, TUTAN, ROSENBERG, MARTIN,
STOLLER & BELLIDO, PA, d/b/a ROIG
LAWYERS, a Florida corporation,

Defendants.
________________________________/

Miami-Dade County Courthouse
73 West Flagler Street
Miami, Florida 33130
Friday, June 2, 2017
9:20 a.m. - 1:41 p.m.

EXCERPT OF PROCEEDINGS

Hearing excerpt in above-styled cause

taken before the Honorable Beatrice Butchko,

Judge of the above-styled court, reported by

Rinele Abramson, Shorthand Reporter and Notary

Public in and for the State of Florida at

Large, pursuant to Notice filed in the above

cause.
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APPEARANCES:

On behalf of the Plaintiff:

Beighley, Myrick, Udell & Lynne, PA
150 West Flagler Street, Suite 1800
Miami, Florida 33130
BY: MAURY UDELL, ESQUIRE

Herssein Law Group
1801 Northeast 123rd Street, Suite 314
North Miami, Florida 33181
BY: REUVEN HERSSEIN, ESQUIRE

IRIS HERSSEIN, ESQUIRE

On behalf of USAA:

Richman Greer, PA
396 Alhambra Circle North Tower
Floor 14
Miami, Florida 33134
BY: MANUEL GARCIA-LINARES, ESQUIRE

GEORGIA THOMPSON, ESQUIRE

Norton, Rose, Fulbright
1301 Avenue of the Americas
New York, New York 10019
BY: DAVID KESSLER, ESQUIRE

Shutts & Bowen, LLP
200 South Biscayne Boulevard, Suite 4100
Miami, Florida 33130
BY: FRANK ZACHERL, ESQUIRE

STEPHEN GILLMAN, ESQUIRE

On behalf of Catina Tomei:

The Reyes Law Firm, PA
One Columbus Center
1 Alhambra Plaza, Suite 1130
Coral Gables, Florida 33134
BY: ISRAEL REYES, ESQUIRE
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On behalf of Debra Carlisle:

Sedwick, LLP
One Biscayne Tower
2 Biscayne Boulevard, Suite 1500
Miami, Florida 33131
BY: RAMON ABADIN, ESQUIRE

ALSO PRESENT:

Cynthia Hernandez

- - - - - - -
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(The following is an excerpt of these

proceedings):

* * * * *

MR. GARCIA-LINARES: Can we ask ore

tenus now for the Court to allow us to

also, in addition to amending fraud, we

would like to add a count for negligent

misrepresentation. We would like to do it

all at one time.

So when we amend the complaint, we

would like to not only adhere to the

Court's direction on fraud, we would like

to add a count for negligent

misrepresentation.

THE COURT: Do you have an objection?

MR. GARCIA-LINARES: It will move

things quicker, instead of my filing a

motion Monday and we have to have a

hearing on it.

THE COURT: They are conferring. Let

me give them a chance.

You are thinking about not re-filing

fraud and go with negligent

misrepresentation?

MR. GARCIA-LINARES: Or maybe filing
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both. One is a different standard than

the other.

THE COURT: Yeah. Let me tell you

what I'm thinking.

MR. UDELL: Sure, Judge.

THE COURT: So of course, you know

Florida favors the liberal amendments of

pleadings. And the one issue that we

always need to focus on as a Court when

faced with a motion to amend is prejudice

to the other side.

And so at this juncture, we are still

sort of at the starting gate, you know.

At some point, I do have the authority to

close the pleadings. So I could close the

pleadings now, but that would prejudice

you as well, because I think you want to

add counts.

MR. UDELL: And we've got a lot more

people coming in based on you keeping my

client in on one of the counts personally

-- two of the counts. But the first one,

without a doubt, is problematic.

So we are going to bring in every one

of the executives involved in this
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personally. So it's going to be a lot

more people and a lot more lawyers.

THE COURT: Right.

MR. UDELL: So for purposes of

letting them amend, that's fine. As long

as we have the same leeway, that's fine.

THE COURT: Yes.

So let me just say this. You have to

be very careful when you are going to be

suing those people individually because

you do have to have the evidence to

support it, and I don't know that you have

the discovery to do that. You may have

it, but my impression is that you guys

don't have discovery, that's why you

haven't been taking depositions.

MR. UDELL: Well, they allege my

client personally intermitted a tort,

malpractice, which is outside the statute

of limitations, and the Court disagreed,

which is fine, even though it's a

compulsory counterclaim. We say it's not,

but you think it is, even though he's not

a party to the original case. You believe

that, that's fine.
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We believe their people committed

torts in the scope of their employment as

agents of USAA, so we are --

THE COURT: Which is the only way

that you could sue them individually.

MR. UDELL: Correct.

THE COURT: But what I'm saying to

you is that you better have a good faith

basis at this juncture to do that.

MR. UDELL: I have a good faith

basis. I have testimony from my client,

and that's all they have, Judge, so that's

all I need. So they are all coming in.

They are all going to get their own

lawyers. We are going to have 50 lawyers

in here.

MR. GARCIA-LINARES: Your Honor,

based on that, we are ready to go forward

next Friday with the case management

conference, but if they are going to bring

in -- I don't see how Your Honor can have

a case management conference next week and

set a trial date when they are going to

bring in -- you are going to have 30 other

lawyers that you are going to have to
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clear calendars with. I think we need to

postpone the case management conference,

if that's what they are doing.

THE COURT: Well, I'm not going to do

anything until -- I'm not going to alter

my course until I see things.

MR. GARCIA-LINARES: Okay.

MR. UDELL: So for purposes of his

ore tenus motion, it's granted. He can

amend, obviously. We are going to be

amending.

THE COURT: Well, I would like to put

some finality and a timetable on these

things.

MR. UDELL: I don't think you can,

Judge, because they have 15 days from

yesterday to file their amended count,

okay. Then I will have, I guess, 10 days

plus five after that. That's 30 days.

Then I can bring in whoever I'm going

to bring in after that. The pleadings are

still going to be open.

THE COURT: But there is a point

where I can close the pleadings.

MR. UDELL: I think I get a right to
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plead, but I haven't even answered the

counterclaim yet, and then I could bring

in my cross-claim or counterclaim and

bring in not only these corporate

executives, but also Shutts & Bowen, who

gave USAA advice, Wadred Hewett, who gave

USAA advice, each one of their lawyers who

gave USAA advice. They are all coming in.

So it's going to be a big party. But

they want leave to amend, give it to them,

Judge.

THE COURT: Okay. So draft up an

order for me allowing you -- granting your

ore tenus motion for leave to amend to

file -- to add a count of negligent

misrepresentation.

MR. GARCIA-LINARES: So for the 9th,

Your Honor --

THE COURT: I'm looking at the notice

and I'm also thinking about his -- nothing

is lineal here. Everything is like a tree

that branches out.

So I was looking at the notice for

the 9th, but now I'm thinking about what

Mr. Udell just said, in terms of giving
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him just leave to amend at will. I don't

feel comfortable with doing that.

MR. UDELL: Judge, I haven't answered

on behalf of Mr. Herssein yet.

THE COURT: Right. So why can't I

just give them leave to amend and then

address your issue?

MR. GARCIA-LINARES: You are going to

be bringing as a third party complaint or

I guess as a cross --

THE COURT: I would rather you file a

motion.

MR. GARCIA-LINARES: Right.

MR. UDELL: I don't think I have to

file a motion, Judge.

THE COURT: To do what?

MR. UDELL: You said file a

cross-claim or a counterclaim.

THE COURT: That's true.

MR. UDELL: I haven't answered yet.

THE COURT: That's true.

MR. UDELL: Once Mr. Herssein

answers, Mr. Herssein can bring in whoever

he wants, via a cross-claim suing USAA --

THE COURT: That's true.
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MR. UDELL: -- via a counterclaim

bringing in a third party, Shutts & Bowen,

everybody down the list, every executive.

MR. HERSSEIN: They are all coming

in. Brad Wallen. All of them are coming

in personally.

THE COURT: You have to be very

careful with that.

MR. GARCIA-LINARES: And they want to

try the case in December.

THE COURT: Well, obviously that's

not going to happen.

I don't know what evidence you have,

but if anybody on the other side files a

57.105 or something on these things, it

puts you in a bad position.

MR. HERSSEIN: I would say an e-mail

from Brad Wallen to USAA in April of 2015,

two and a half months before they fired

me, or three months before they fired me,

and a month and a half before they sent me

the May 7th contract that pulled the

60-day notice, sending out an e-mail

saying, going further, do not assign any

cases to the Herssein Law Group in any of
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their offices, okay, I think I have fraud.

The Court -- we can all disagree, but

I think I've got fraud in the inducement.

When an executive at USAA sends out an

e-mail a month and a half before they sent

me this new contract, that's supposed to

be for five years, saying, going further,

do not assign any cases to the Herssein

Law Group in any of their offices, and

Alan Bunge, who signed that contract and

is an executive director, was copied on

that e-mail, okay, I think I have fraud.

So I'm good. They are all coming in.

If I'm personally in this now, they are.

Because let's remember that a law firm

sued an insurance company for monies owed

based on a contract that they signed.

That's the genesis of this lawsuit. Two

years later, they counterclaimed and sued

me personally.

THE COURT: Okay. Enough. Enough.

MR. GILLMAN: Judge, obviously our

silence is -- if Mr. Herssein wants to

talk, that's fine. We will address it at

the --
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MR. UDELL: Next Friday, Judge --

MR. GILLMAN: -- appropriate time --

THE COURT: All of you, stop it.

Stop.

* * * * *

(Thereupon, the excerpt was

concluded.)
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REPORTER'S CERTIFICATE

STATE OF FLORIDA

COUNTY OF MIAMI-DADE

I, Rinele Abramson, certify that I was

authorized to and did stenographically report

the foregoing proceedings and that the

transcript is a true and complete record of my

stenographic notes.

Dated this 6th day of June, 2017.

_________________________________

Rinele Abramson, Court Reporter
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IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT IN AND 
FOR 

MIAMI-DADE COUNTY, FLORIDA 
     

LAW OFFICES OF     COMPLEX BUSINESS DIVISION 
HERSSEIN AND HERSSEIN, P.A.,     
D/B/A HERSSEIN LAW GROUP,   CASE NO. 15-15825-CA-(43)  
            
  
         

Plaintiff,    
vs.        
 
UNITED SERVICES AUTOMOBILE  
ASSOCIATION, 
 

Defendant. 
_____________________________________/ 
 
 
 

 
AFFIDAVIT OF IRIS J. HERSSEIN 

IN SUPPORT OF PLAINTIFF/COUNTER-DEFENDANT HLG AND COUNTER-
DEFENDANT REUVEN T. HERSSEIN ESQUIRE’S MOTION FOR JUDICIAL 

DISQUALIFICATION 
 

I IRIS J. HERSSEIN am over the age of 18, and I am a licensed Florida attorney 

Florida Bar No.: 462391 and make this affidavit upon my personal knowledge and 

experience and declare and swear in support of the Motion for Judicial Disqualification 

that all facts alleged in the Motion for Judicial Disqualification are true and correct. 

Furthermore, I declare and swear to the following: 

1. I am the President of Law Offices of Herssein & Herssein, P.A., d/b/a/ Herssein Law 

Group, a litigation law firm based in Miami, Florida.  My office address is 1801 N.E. 

123rd Street, Suite 314, North Miami, Florida 33181.   Herssein Law Group is the 

plaintiff in this case.   
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2. On June 6, 2017, I discovered that Judge Beatrice Butchko is Facebook friends with 

Israel “Izzy” Reyes, Esquire (“Reyes”).  See Exhibit “1” to this Affidavit.  

3. Izzy Reyes is personal counsel to Catina Tomei (“Tomei”), the Defendant, USAA’s 

director of litigation, and the individual that negotiated two (2) of the main contracts 

at issue in this multi-million dollar breach of contract, fraud, negligent 

misrepresentation case brought by HLG against USAA, pending before Judge 

Butchko.   

4. On June 2, 2017, Judge Butchko ruled that Tomei (Reyes’ client) had a “common 

legal interest” with the defendant USAA. 

5. By way of background, Reyes was hired by USAA to represent Tomei, and he 

entered his appearance on Tomei’s behalf in October, 2016, in anticipation of the 

twice ordered evidentiary hearing on witness tampering Tomei was accused of by 

HLG.  Judge Marin, the previous trial court judge, twice ordered an evidentiary 

hearing to take place to rule on the witness tampering matter and “not leave any stone 

unturned,” given that witness tampering is a crime in Florida.  With the evidentiary 

hearing imminent, USAA successfully moved to have the case transferred to the 

complex business division where in December, 2016, Judge Butchko was assigned 

the case. 

6. Soon after the matter was transferred to Judge Butchko – on USAA’s fourth motion 

for rehearing on Judge Marin’s twice-ordered evidentiary hearing -  Judge Butchko 

ruled that the evidentiary hearing on witness tampering would not proceed, despite 

repeated requests by HLG for the evidentiary hearing that had twice been ordered by 

Judge Marin and despite the testimony (in the form of a sworn interrogatory) from 

2 
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counsel for HLG, Reuven Herssein, Esquire, that Tomei had committed the crime of 

witness tampering. 

7. Tomei, is the executive at USAA that fired HLG, and was an essential part of the set-

up in the fraudulent inducement of both the July, 2014 and May 7, 2015 contracts at 

issue in this lawsuit. 

8. Tomei is an integral witness in this case.  Aside for the witness tampering allegations, 

she is one of several USAA executives and employees HLG will be adding as 

defendants, personally, in this lawsuit, given the torts committed against HLG in the 

scope of their employment at USAA.  

9. Because Judge Butchko is Facebook friends with Reyes, Tomei’s personal attorney, 

I have a well-grounded fear of not receiving a fair and impartial trial. 

10. Further, based on Judge Butchko being Facebook friends with Reyes, I, Iris J. 

Herssein, believe that Reyes, Tomei’s lawyer has influenced Judge Butchko and 

Judge Butchko cannot be impartial to HLG and or Reuven Herssein on this case.   

11. Additionally, during the June 2, 2017 hearing, I feel that Judge Butchko pre-judged 

the issue regarding HLG adding Tomei and other USAA executives personally as 

defendants to the lawsuit. 

12. When HLG’s attorneys, Maury Udell and Reuven Herssein, informed the court of 

plaintiffs’ intent to add USAA’s executives personally as defendants to the lawsuit, 

Judge Butchko pre-judged HLG’s ability to sue USAA’s executives personally, in 

two distinct ways.  She caused me to feel a real imminent fear that HLG and Reuven 

Herssein will not be receiving a fair and impartial trial in this matter.  At a minimum, 

3 
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I have an objectively reasonable well-grounded fear of not receiving a fair and 

impartial trial given the pre-judgment of the issues. 

13. First, Judge Butchko pre-judged HLG’s good-faith basis to personally add the USAA 

executives to the lawsuit, because in her opinion, HLG and Reuven Herssein did not 

have the “evidence” or “the discovery” to add these executives personally to the 

lawsuit, or a sufficient good-faith basis to do so.   

14. Specifically, during the June 2, 2017 hearing the Court stated:   

THE COURT: Yes. So let me just say this. You have to be very 
careful when you are going to be suing those people individually 
because you do have to have the evidence to support it, and I don't 
know that you have the discovery to do that. You may have it, but 
my impression is that you guys don't have discovery, that's why you 
haven't been taking depositions. 

 

15. Second, and more troubling is that on June 2, 2017 Judge Butchko warned the 

plaintiffs, several times to “be very careful” when suing the USAA executives 

personally, and then pre-judged GRANTING 57.105 SANCTIONS if HLG was 

going sue the USAA executives personally, specifically stating, “I don't know what 

evidence you have, if anybody on the other side files a 57.105 or something on 

these things, it puts you in a bad position.”  

16. Because this pre-judgment ruling (concerning 57.105 sanctions) came after my 

counsel for HLG, Mr. Udell, Esquire, informed the court that the plaintiffs had a 

sufficient good faith basis to add these USAA executives, personally, (Tomei – 

Reyes’ client  being one of them), I (on behalf of HLG) fear we will not be receiving 

a fair and impartial trial in this matter when we (HLG and Reuven Herssein) add the 

USAA executives to the lawsuit, especially because Reyes is Facebook Friends 

4 
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with Judge Butchko, and Reyes represents Tomei, one of USAA’s executives, we 

(HLG and Reuven Herssein) will be suing personally and adding her to this case.      

17. The full relevant June 2, 2017 hearing excerpt and exchange – concerning Judge 

Butchko pre-judging this issue is attached as Exhibit 2 to this affidavit, and in 

relevant part reads as follows: 

MR. UDELL: And we've got a lot more people coming in based on you 
keeping my client in on one of the counts personally -- two of the counts. 
But the first one, without a doubt, is problematic. So we are going to bring 
in every one of the executives involved in this personally. So it's going to 
be a lot more people and a lot more lawyers. 
 
THE COURT: Right. 
 
MR. UDELL: So for purposes of letting them amend, that's fine. As long 
as we have the same leeway, that's fine. 
 
THE COURT: Yes. So let me just say this. You have to be very careful 
when you are going to be suing those people individually because you 
do have to have the evidence to support it, and I don't know that you 
have the discovery to do that. You may have it, but my impression is that 
you guys don't have discovery, that's why you haven't been taking 
depositions. 

 
MR. UDELL: Well, they allege my client personally intermitted a tort, 
malpractice, which is outside the statute of limitations, and the Court 
disagreed, which is fine, even though it's a compulsory counterclaim. We 
say it's not, but you think it is, even though he's not a party to the original 
case. You believe that, that's fine. We believe their people committed torts 
in the scope of their employment as 
agents of USAA, so we are -- 
 
THE COURT: Which is the only way that you could sue them 
individually. 
 
MR. UDELL: Correct. 
 
THE COURT: But what I'm saying to you is that you better have a 
good faith basis at this juncture to do that. 
 
MR. UDELL: I have a good faith basis. I have testimony from my client, 
and that's all they have, Judge, so that's all I need. So they are all coming 

5 
 

A058

STRIC
KEN



in. They are all going to get their own lawyers. We are going to have 50 
lawyers in here. 
 
MR. HERSSEIN: They are all coming in. Brad Wallen. All of them are 
coming in personally. 
 
THE COURT: You have to be very careful with that. 
 
MR. GARCIA-LINARES: And they want to try the case in December. 
 
THE COURT: Well, obviously that's not going to happen. I don't know 
what evidence you have, but if anybody on the other side files a 57.105 
or something on these things, it puts you in a bad position 

 

18. As a result, of these comments pre-judging the issues, in combination with Judge 

Butchko’s pre-judgment ruling concerning the 57.105 sanctions, I (on behalf of HLG) 

fear that we will not be receiving a fair and impartial trial or hearing on this matter. 

19. Then, immediately after the hearing on June 2, 2017, when Reuven Herssein was 

discussing the fact that HLG intends on adding USAA’s executives, personally, 

Tomei being one of them, USAA’s lawyer Mr. Garcia-Linares, warned Reuven 

Herssein, a party and counsel for HLG - based on Judge Butchko’s pre-judging the 

matter, by stating, “Be careful about adding USAA’s executives in personally, you 

heard what Judge Butchko said, you don’t have the evidence and the Judge will issue 

57.105 sanctions against you.” 

20. Given that Judge Butchko pre-judged the issue, to the point that USAA’s lawyer used 

the same pre-judgment ruling to threaten Reuven Herssein, HLG, and its counsel with 

sanctions if HLG or Reuven Herssein added USAA’s executives personally, I (on 

behalf of HLG) have a real fear of not receiving a fair and impartial hearing on this 

matter. 

6 
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21. Finally, during hearings in open court, and before opposing counsel, Judge Butchko 

has on numerous occasions displayed personal animus toward my business partner 

and spouse, Reuven Herssein, with ad hominem attacks, negatively referring to his 

temperament, making statements such as “you’re crazy” to him, and most recently, on 

June 2, 2017, when she negatively stated several times that he has a “special 

personality.” This was personally embarrassing to me, and to our reputations in the 

legal community. 

22. With Judge Butchko’s disparaging comments regarding my business partner and 

spouse, Reuven Herssein, I felt demeaned and fear that HLG and Reuven Herssein 

will not get a fair and impartial trial. 

23. At the same time as she made ad hominem attacks toward Reuven Herssein, Judge 

Butchko has referred to Reyes – her Facebook friend - as her “colleague” and, with 

deference, as “Judge Reyes” during proceedings before her on this case.  To be clear, 

Reyes is a retired judge appearing before Judge Butchko as an attorney for Tomei – 

USAA’s executive, and soon to be one of the defendants in this case. 

24. Given the facts and circumstances herein, as a lawyer and as the President of HLG 

have an objectively reasonable, well-grounded fear of not receiving a fair and 

impartial trial and request that the Court disqualify itself from this case.    
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FURTHER AFFIANT SAYETH NOT

IRIS J. HERSSEIN, ESQUIRE

STATE OF FLORIDA )
SS DATED this 8th of June, 2017.

COUNTY OF MIAMI-DADE )

BEFORE ME, the undersigned Notary Public personally appeared Iris J. Herssein,
Esquire, who ( ) produced identification or, (X) is personally known to me, and who has
executed the foregoing instrument and he acknowledged to me that he voluntarily
executed same.

Notdy Public, State of Florida

My commission expires:

>n / 2, Zot�040 f. - FARRAH FLEssuAN
MY COMMission y pp

EXPIRESApril02.20tg �042
t·lC7f 398-C'
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IN THE CIRCUIT COURT OF THE
11TH JUDICIAL CIRCUIT IN AND
FOR MIAMI-DADE COUNTY, FLORIDA

CASE NO.: 15-015825 CA 01

LAW OFFICES OF HERSSEIN AND
HERSSEIN, PA, d/b/a HERSSEIN
LAW GROUP, a Florida corporation,

Plaintiff,

vs.

UNITED SERVICES AUTOMOBILE
ASSOCIATION, a Reciprocal
Interinsurance Exchange, and
ROIG, TUTAN, ROSENBERG, MARTIN,
STOLLER & BELLIDO, PA, d/b/a ROIG
LAWYERS, a Florida corporation,

Defendants.
________________________________/

Miami-Dade County Courthouse
73 West Flagler Street
Miami, Florida 33130
Friday, June 2, 2017
9:20 a.m. - 1:41 p.m.

EXCERPT OF PROCEEDINGS

Hearing excerpt in above-styled cause

taken before the Honorable Beatrice Butchko,

Judge of the above-styled court, reported by

Rinele Abramson, Shorthand Reporter and Notary

Public in and for the State of Florida at

Large, pursuant to Notice filed in the above

cause.
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APPEARANCES:

On behalf of the Plaintiff:

Beighley, Myrick, Udell & Lynne, PA
150 West Flagler Street, Suite 1800
Miami, Florida 33130
BY: MAURY UDELL, ESQUIRE

Herssein Law Group
1801 Northeast 123rd Street, Suite 314
North Miami, Florida 33181
BY: REUVEN HERSSEIN, ESQUIRE

IRIS HERSSEIN, ESQUIRE

On behalf of USAA:

Richman Greer, PA
396 Alhambra Circle North Tower
Floor 14
Miami, Florida 33134
BY: MANUEL GARCIA-LINARES, ESQUIRE

GEORGIA THOMPSON, ESQUIRE

Norton, Rose, Fulbright
1301 Avenue of the Americas
New York, New York 10019
BY: DAVID KESSLER, ESQUIRE

Shutts & Bowen, LLP
200 South Biscayne Boulevard, Suite 4100
Miami, Florida 33130
BY: FRANK ZACHERL, ESQUIRE

STEPHEN GILLMAN, ESQUIRE

On behalf of Catina Tomei:

The Reyes Law Firm, PA
One Columbus Center
1 Alhambra Plaza, Suite 1130
Coral Gables, Florida 33134
BY: ISRAEL REYES, ESQUIRE
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On behalf of Debra Carlisle:

Sedwick, LLP
One Biscayne Tower
2 Biscayne Boulevard, Suite 1500
Miami, Florida 33131
BY: RAMON ABADIN, ESQUIRE

ALSO PRESENT:

Cynthia Hernandez

- - - - - - -
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(The following is an excerpt of these

proceedings):

* * * * *

MR. GARCIA-LINARES: Can we ask ore

tenus now for the Court to allow us to

also, in addition to amending fraud, we

would like to add a count for negligent

misrepresentation. We would like to do it

all at one time.

So when we amend the complaint, we

would like to not only adhere to the

Court's direction on fraud, we would like

to add a count for negligent

misrepresentation.

THE COURT: Do you have an objection?

MR. GARCIA-LINARES: It will move

things quicker, instead of my filing a

motion Monday and we have to have a

hearing on it.

THE COURT: They are conferring. Let

me give them a chance.

You are thinking about not re-filing

fraud and go with negligent

misrepresentation?

MR. GARCIA-LINARES: Or maybe filing
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both. One is a different standard than

the other.

THE COURT: Yeah. Let me tell you

what I'm thinking.

MR. UDELL: Sure, Judge.

THE COURT: So of course, you know

Florida favors the liberal amendments of

pleadings. And the one issue that we

always need to focus on as a Court when

faced with a motion to amend is prejudice

to the other side.

And so at this juncture, we are still

sort of at the starting gate, you know.

At some point, I do have the authority to

close the pleadings. So I could close the

pleadings now, but that would prejudice

you as well, because I think you want to

add counts.

MR. UDELL: And we've got a lot more

people coming in based on you keeping my

client in on one of the counts personally

-- two of the counts. But the first one,

without a doubt, is problematic.

So we are going to bring in every one

of the executives involved in this
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personally. So it's going to be a lot

more people and a lot more lawyers.

THE COURT: Right.

MR. UDELL: So for purposes of

letting them amend, that's fine. As long

as we have the same leeway, that's fine.

THE COURT: Yes.

So let me just say this. You have to

be very careful when you are going to be

suing those people individually because

you do have to have the evidence to

support it, and I don't know that you have

the discovery to do that. You may have

it, but my impression is that you guys

don't have discovery, that's why you

haven't been taking depositions.

MR. UDELL: Well, they allege my

client personally intermitted a tort,

malpractice, which is outside the statute

of limitations, and the Court disagreed,

which is fine, even though it's a

compulsory counterclaim. We say it's not,

but you think it is, even though he's not

a party to the original case. You believe

that, that's fine.
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We believe their people committed

torts in the scope of their employment as

agents of USAA, so we are --

THE COURT: Which is the only way

that you could sue them individually.

MR. UDELL: Correct.

THE COURT: But what I'm saying to

you is that you better have a good faith

basis at this juncture to do that.

MR. UDELL: I have a good faith

basis. I have testimony from my client,

and that's all they have, Judge, so that's

all I need. So they are all coming in.

They are all going to get their own

lawyers. We are going to have 50 lawyers

in here.

MR. GARCIA-LINARES: Your Honor,

based on that, we are ready to go forward

next Friday with the case management

conference, but if they are going to bring

in -- I don't see how Your Honor can have

a case management conference next week and

set a trial date when they are going to

bring in -- you are going to have 30 other

lawyers that you are going to have to

A069

STRIC
KEN



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FERNANDEZ & ASSOCIATES
444 Brickell Avenue, Suite 718, Miami FL 33131

8

clear calendars with. I think we need to

postpone the case management conference,

if that's what they are doing.

THE COURT: Well, I'm not going to do

anything until -- I'm not going to alter

my course until I see things.

MR. GARCIA-LINARES: Okay.

MR. UDELL: So for purposes of his

ore tenus motion, it's granted. He can

amend, obviously. We are going to be

amending.

THE COURT: Well, I would like to put

some finality and a timetable on these

things.

MR. UDELL: I don't think you can,

Judge, because they have 15 days from

yesterday to file their amended count,

okay. Then I will have, I guess, 10 days

plus five after that. That's 30 days.

Then I can bring in whoever I'm going

to bring in after that. The pleadings are

still going to be open.

THE COURT: But there is a point

where I can close the pleadings.

MR. UDELL: I think I get a right to
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plead, but I haven't even answered the

counterclaim yet, and then I could bring

in my cross-claim or counterclaim and

bring in not only these corporate

executives, but also Shutts & Bowen, who

gave USAA advice, Wadred Hewett, who gave

USAA advice, each one of their lawyers who

gave USAA advice. They are all coming in.

So it's going to be a big party. But

they want leave to amend, give it to them,

Judge.

THE COURT: Okay. So draft up an

order for me allowing you -- granting your

ore tenus motion for leave to amend to

file -- to add a count of negligent

misrepresentation.

MR. GARCIA-LINARES: So for the 9th,

Your Honor --

THE COURT: I'm looking at the notice

and I'm also thinking about his -- nothing

is lineal here. Everything is like a tree

that branches out.

So I was looking at the notice for

the 9th, but now I'm thinking about what

Mr. Udell just said, in terms of giving
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him just leave to amend at will. I don't

feel comfortable with doing that.

MR. UDELL: Judge, I haven't answered

on behalf of Mr. Herssein yet.

THE COURT: Right. So why can't I

just give them leave to amend and then

address your issue?

MR. GARCIA-LINARES: You are going to

be bringing as a third party complaint or

I guess as a cross --

THE COURT: I would rather you file a

motion.

MR. GARCIA-LINARES: Right.

MR. UDELL: I don't think I have to

file a motion, Judge.

THE COURT: To do what?

MR. UDELL: You said file a

cross-claim or a counterclaim.

THE COURT: That's true.

MR. UDELL: I haven't answered yet.

THE COURT: That's true.

MR. UDELL: Once Mr. Herssein

answers, Mr. Herssein can bring in whoever

he wants, via a cross-claim suing USAA --

THE COURT: That's true.
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MR. UDELL: -- via a counterclaim

bringing in a third party, Shutts & Bowen,

everybody down the list, every executive.

MR. HERSSEIN: They are all coming

in. Brad Wallen. All of them are coming

in personally.

THE COURT: You have to be very

careful with that.

MR. GARCIA-LINARES: And they want to

try the case in December.

THE COURT: Well, obviously that's

not going to happen.

I don't know what evidence you have,

but if anybody on the other side files a

57.105 or something on these things, it

puts you in a bad position.

MR. HERSSEIN: I would say an e-mail

from Brad Wallen to USAA in April of 2015,

two and a half months before they fired

me, or three months before they fired me,

and a month and a half before they sent me

the May 7th contract that pulled the

60-day notice, sending out an e-mail

saying, going further, do not assign any

cases to the Herssein Law Group in any of
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their offices, okay, I think I have fraud.

The Court -- we can all disagree, but

I think I've got fraud in the inducement.

When an executive at USAA sends out an

e-mail a month and a half before they sent

me this new contract, that's supposed to

be for five years, saying, going further,

do not assign any cases to the Herssein

Law Group in any of their offices, and

Alan Bunge, who signed that contract and

is an executive director, was copied on

that e-mail, okay, I think I have fraud.

So I'm good. They are all coming in.

If I'm personally in this now, they are.

Because let's remember that a law firm

sued an insurance company for monies owed

based on a contract that they signed.

That's the genesis of this lawsuit. Two

years later, they counterclaimed and sued

me personally.

THE COURT: Okay. Enough. Enough.

MR. GILLMAN: Judge, obviously our

silence is -- if Mr. Herssein wants to

talk, that's fine. We will address it at

the --
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MR. UDELL: Next Friday, Judge --

MR. GILLMAN: -- appropriate time --

THE COURT: All of you, stop it.

Stop.

* * * * *

(Thereupon, the excerpt was

concluded.)
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REPORTER'S CERTIFICATE

STATE OF FLORIDA

COUNTY OF MIAMI-DADE

I, Rinele Abramson, certify that I was

authorized to and did stenographically report

the foregoing proceedings and that the

transcript is a true and complete record of my

stenographic notes.

Dated this 6th day of June, 2017.

_________________________________

Rinele Abramson, Court Reporter
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IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT
IN AND FOR MIAMI-DADE COUNTY, FLORIDA

LAW OFFICES OF HERSSEIN AND GENERAL JURISDICTION
HERSSEIN, P.A., CASE NO: 15-15825 CA-43

Plaintiff,
v.

UNITED SERVICES AUTOMOBILE
ASSOCIATION,

Defendant.

ORDER DENYING PLAINTIFF'S MOTION FOR
DISQUALIFICATION OF JUDGE

The Court has reviewed the Plaintiff's Motion to Disqualify Judge, and hereby

denies the motion as legally insufficient.

DONE AND ORDERED in Miami, Dade Country, Florida, this 9th day of June,

2017.

ETEXTR) E A. BUTCl-lK
CIRCU1T COURT JUDGE

Copies furnished to:
Counsel of record
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         IN THE CIRCUIT COURT OF THE
         11TH JUDICIAL CIRCUIT IN AND
        FOR MIAMI-DADE COUNTY, FLORIDA

          CASE NO.:  15-015825 CA 01

LAW OFFICES OF HERSSEIN AND
HERSSEIN, PA, d/b/a HERSSEIN
LAW GROUP, a Florida corporation,

      Plaintiff,

vs.

UNITED SERVICES AUTOMOBILE
ASSOCIATION, a Reciprocal
Interinsurance Exchange, and
ROIG, TUTAN, ROSENBERG, MARTIN,
STOLLER & BELLIDO, PA, d/b/a ROIG
LAWYERS, a Florida corporation,

      Defendants.
________________________________/

         Miami-Dade County Courthouse
            73 West Flagler Street
             Miami, Florida 33130
             Friday, June 2, 2017
            9:20 a.m. - 1:41 p.m.

      Hearing in above-styled cause taken

before the Honorable Beatrice Butchko, Judge

of the above-styled court, reported by Rinele

Abramson, Shorthand Reporter and Notary Public

in and for the State of Florida at Large,

pursuant to Notice filed in the above cause.
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1 APPEARANCES:
2
3  On behalf of the Plaintiff:
4       Beighley, Myrick, Udell & Lynne, PA

      150 West Flagler Street, Suite 1800
5       Miami, Florida 33130

      BY:  MAURY UDELL, ESQUIRE
6

      Herssein Law Group
7       1801 Northeast 123rd Street, Suite 314

      North Miami, Florida 33181
8       BY:  REUVEN HERSSEIN, ESQUIRE

           IRIS HERSSEIN, ESQUIRE
9

 On behalf of USAA:
10

      Richman Greer, PA
11       396 Alhambra Circle North Tower

      Floor 14
12       Miami, Florida 33134

      BY:  MANUEL GARCIA-LINARES, ESQUIRE
13            GEORGIA THOMPSON, ESQUIRE
14       Norton, Rose, Fulbright

      1301 Avenue of the Americas
15       New York, New York 10019

      BY:  DAVID KESSLER, ESQUIRE
16

      Shutts & Bowen, LLP
17       200 South Biscayne Boulevard, Suite 4100

      Miami, Florida 33130
18       BY:  FRANK ZACHERL, ESQUIRE

           STEPHEN GILLMAN, ESQUIRE
19

 On behalf of Catina Tomei:
20

      The Reyes Law Firm, PA
21       One Columbus Center

      1 Alhambra Plaza, Suite 1130
22       Coral Gables, Florida 33134

      BY:  ISRAEL REYES, ESQUIRE
23
24
25
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1  On behalf of Debra Carlisle:

2       Sedwick, LLP
      One Biscayne Tower

3       2 Biscayne Boulevard, Suite 1500
      Miami, Florida 33131

4       BY:  RAMON ABADIN, ESQUIRE

5
 ALSO PRESENT:

6
      Cynthia Hernandez

7
                - - - - - - -

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1          (Thereupon, the following proceedings

2     were had):

3          THE COURT:  Good morning, everyone.

4     This is the Law Offices of Herssein &

5     Herssein versus United Services Automobile

6     Association.

7          Let's get notices of appearances,

8     starting with the plaintiff.

9          MR. UDELL:  Maury Udell, plaintiff.

10          MR. HERSSEIN:  Reuven Herssein,

11     plaintiff.

12          MS. HERSSEIN:  Iris Herssein for the

13     plaintiff.

14          MR. ZACHERL:  Good morning, Judge.

15     Frank Zacherl for the defendant.

16          MR. KESSLER:  David Kessler for the

17     defendant.

18          MS. THOMPSON:  Georgia Thompson for

19     the defendant.

20          MR. GARCIA-LINARES:  Manny

21     Garcia-Linares with the defendant.

22          MR. REYES:  Israel Reyes, for

23     non-party Catina Tomei.

24          MR. ABADIN:  Good morning, Your

25     Honor, Ray Abadin for non-party Debra
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1     Carlisle.

2          THE COURT:  And who else is here?

3          MR. ZACHERL:  Judge, this is my

4     partner, Steve Gillman.  Because of all

5     the hearings this summer, he may be

6     attending some of them, and so we felt it

7     would be good for him to come and observe

8     today.

9          MS. HERNANDEZ:  I'm Cynthia Hernandez

10     with Shutts & Bowen.

11          THE COURT:  My favorite person, the

12     paralegal.

13          So I have been very busy.  I hope

14     that you all received the orders that I

15     signed yesterday because I'm

16     computer-challenged, and I tried to get

17     those in to the eCourtesy system and then

18     out to you.

19          So there were rulings on all the

20     motions for summary judgment.  And then --

21     Catherine, I don't know if you saw this.

22          Did you see the amended?

23          MS. MCMANIS:  Yes.

24          MR. GARCIA-LINARES:  Your Honor, we

25     did not receive the summary judgment
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1     orders.

2          MR. ZACHERL:  We got the motions to

3     dismiss orders.

4          MR. GARCIA-LINARES:  We received two

5     orders; the order on the motion to dismiss

6     and an order denying the motion to deny

7     David's pro hac.

8          THE COURT:  Yeah, that's my fault.

9     So we had an old fogy create the eCourtesy

10     system, who was -- had good attentions,

11     but --

12          MR. GARCIA-LINARES:  It's not easy.

13          THE COURT:  It's a great idea, but

14     when you try to input things on this end

15     to go out, the service list, unless you

16     cut and paste it in -- I don't know.  They

17     taught me a million times, but I can't get

18     it.

19          Let's make copies for everybody.

20          So there is an order denying the

21     motion for final summary judgment as to

22     Count 1 of USAA's counterclaim.  And then

23     there is an order denying final summary

24     judgment as to Count 3 of USAA's

25     counterclaim.

A083

STRIC
KEN



305-374-8868    service@fernandezcr.com
Fernandez & Associates Court Reporters

Page 7

1          And this one, I fixed my floating

2     signature, but it didn't save it.  So this

3     -- I'm sorry, my signature is floating

4     here.  But this is an order denying motion

5     for partial summary judgment as to

6     Counts 1 and 2 of the third amended

7     complaint, and denying final summary

8     judgment as to Count 5 of USAA's

9     counterclaim.

10          And then there is an amended order on

11     the plaintiff and counter-defendants'

12     motion to dismiss the counterclaim.  And

13     then, this one is amended because I had

14     first only included one case citation,

15     which was Cedar's Health Care, but I

16     really wanted to include Prieto and

17     Butler.

18          So the motion is granted as to

19     Count 4, and denied as to Counts 1, 2, 3

20     and 5.

21          Did you guys get that?

22          MR. GARCIA-LINARES:  We did receive

23     that one, Your Honor.

24          THE COURT:  And then you have the

25     order denying the plaintiff's motion to
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1     revoke Kessler's pro hac.

2          MR. GARCIA-LINARES:  Yes, Your Honor.

3          MR. KESSLER:  Thank you, Your Honor.

4          THE COURT:  I'll just have Deffy make

5     a full set.  So we will make three copies.

6          So the main thing we have on our

7     plate today are the motions for in-camera

8     inspection.  I would like to get this case

9     moving in the discovery phase, but I don't

10     know that we can do that just yet.

11          So a lot of these motions can be

12     heard together.  Herssein Law Group's

13     motion for in-camera inspection and for

14     determination and ruling on the material

15     issue in USAA's March 6th amended

16     privilege log.

17          Then we have HLG's motion for

18     in-camera inspection and for determination

19     and ruling on specific material at issue

20     in USAA's October 10, 2016 privilege log.

21          Let's address those two things first,

22     and then we can deal with the motions to

23     compel and the request for depositions, et

24     cetera.

25          Let me see if there is anything else.
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1          MR. GARCIA-LINARES:  Your Honor, in

2     terms of the request for depositions, we

3     have provided Mr. Herssein with dates for

4     five people that they would like to depose

5     pursuant to those orders.

6          THE COURT:  Good.

7          MR. GARCIA-LINARES:  They've got

8     dates.  We are now waiting for them to

9     give us dates for Mr. Herssein and Ms.

10     Herssein, which we have not received.

11          I asked Mr. Udell about it this

12     morning, and he said that could be a

13     problem.  So maybe we could address that

14     today.

15          THE COURT:  Okay, so let's address

16     that.  Let me pull that tab.

17          Oh, I signed a pro hac vice order for

18     Peter --

19          MR. KESSLER:  Thank you, Your Honor.

20          MR. GARCIA-LINARES:  And also

21     allowing Mr. Kessler to attend

22     telephonically on June 9th.

23          THE COURT:  Yes.  If I see you here,

24     I'll be revoking your pro hoc --

25          MR. KESSLER:  I will not be here,
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1     Your Honor.

2          Thank you, Your Honor.

3          THE COURT:  Does anybody know the tab

4     of the witness depositions?

5          MR. GARCIA-LINARES:  Your Honor, it's

6     the motion to enforce the two orders that

7     dealt with the five depositions --

8          THE COURT:  Oh, yes.

9          MR. GARCIA-LINARES:  -- which is

10     Number 4 --

11          THE COURT:  Number 4, I think.

12          MR. GARCIA-LINARES:  -- which is

13     Tab --

14          THE COURT:  I think it's in the first

15     binder.

16          MR. GARCIA-LINARES:  It is in the

17     first binder, Your Honor.

18          THE COURT:  It's 10.

19          MR. GARCIA-LINARES:  So even though

20     those two orders dealt with a separate

21     issue --

22          MR. HERSSEIN:  It's my motion, Your

23     Honor.

24          THE COURT:  Okay, but he is talking.

25          Go ahead.
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1          MR. GARCIA-LINARES:  Even though

2     those two orders by Judge Marin dealt with

3     offers of judgment, we have agreed that we

4     will produce these five individuals.

5     We've given them dates for the five

6     individuals that they would like,

7     including locations.  There are dates at

8     the end of July/beginning of August.

9          We are hoping that by then, the Court

10     has decided the issues relating to the

11     document production, so we can start

12     depositions in this case.

13          The agreement that we had was, after

14     these five depositions were taken, Mr. and

15     Ms. Herssein would then sit for

16     depositions and then we would continue.

17          I've asked for dates for Mr. and Ms.

18     Herssein and they are not giving it to us.

19          THE COURT:  Okay.  Mr. Herssein,

20     would you like to speak on this issue?

21          MR. HERSSEIN:  Yes, Judge.  Over

22     one year three months and 27 days ago, the

23     trial court ordered --

24          THE COURT:  Okay, I know the whole

25     story.  I know.  Just let's get to the
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1     present date.  What's going on with that?

2          MR. HERSSEIN:  Okay.  So present

3     date, they are in violation of no less

4     than two court orders on giving us dates

5     for --

6          THE COURT:  But you have dates.

7          MR. HERSSEIN:  They just gave it to

8     us yesterday.

9          THE COURT:  Okay.

10          MR. HERSSEIN:  And the issue is,

11     there are a lot of other witnesses that

12     they refuse to give us dates for, which is

13     why we unilaterally set them 60 and

14     90 days out back in March.

15          THE COURT:  In present time?

16          MR. HERSSEIN:  Exactly.

17          THE COURT:  So they are set now?

18          MR. HERSSEIN:  They were set --

19     correct.  Back in March, we set 14

20     different people because they --

21          THE COURT:  The time has not lapsed

22     for those yet.

23          MR. HERSSEIN:  No.  Well, I think one

24     of them was set for today.

25          THE COURT:  Okay.  So why do we have
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1     to talk about 14 people?  Let's just talk

2     about the five people.  Are there five

3     people that you have been trying to take

4     for a year and a half?

5          MR. HERSSEIN:  Yes, Judge.

6          THE COURT:  Do you have dates for

7     those five people?

8          MR. HERSSEIN:  We just received dates

9     yesterday.

10          THE COURT:  Yesterday, okay.

11          And you are going to check your

12     schedule to see if those dates work?

13          MR. HERSSEIN:  Correct.

14          THE COURT:  And they would like to

15     have dates after these folks for your

16     deposition and Ms. Herssein?

17          MR. HERSSEIN:  And the agreement has

18     always been, as soon as these people sit

19     for deposition, we will sit within 30 days

20     of whenever they sit.

21          THE COURT:  Okay, but everybody has a

22     busy schedule.

23          MR. HERSSEIN:  I understand.

24          THE COURT:  So they want dates from

25     you guys so they can clear their schedule.
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1          MR. HERSSEIN:  I understand, and we

2     haven't ever refused to give them dates.

3          THE COURT:  They say you have

4     refused.

5          MR. HERSSEIN:  Well, Judge, it's been

6     17 months.  And Mr. Garcia-Linares,

7     yesterday, after all these motions, after

8     being set for hearing, after, after,

9     after, supplied dates for his people.  And

10     now they are saying we have refused to

11     give them dates.  I mean --

12          THE COURT:  So who spoke to Mr.

13     Garcia-Linares yesterday on this issue?

14          MR. UDELL:  Nobody did.

15          MR. GARCIA-LINARES:  This morning,

16     Your Honor, Mr. Udell.

17          THE COURT:  Mr. Udell, did you say no

18     dates were going to be given?

19          MR. UDELL:  I said not at this time,

20     Judge.

21          THE COURT:  "Not at this time"

22     meaning not right now?

23          MR. UDELL:  Correct, because we have

24     the other issues with the other witnesses,

25     Judge.  Because they are filing a
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1     protective order for those witnesses.

2     Obviously, we want those depositions to go

3     forth also before my clients sit for

4     deposition.

5          THE COURT:  Well, that wasn't the

6     deal, that all the depositions would be

7     taken before the Hersseins would sit.

8          MR. UDELL:  I know that, Judge, but

9     we've noticed them and did nothing.  We

10     asked for dates for all of those people,

11     same thing.

12          I'm not opposed to giving them dates

13     for my clients' deposition.  The original

14     deal was, a year and a half ago, produce

15     these people --

16          THE COURT:  I don't want to hear

17     about a year and a half.  I wish we

18     wouldn't be here a year and a half later

19     because --

20          MR. UDELL:  I agree, Judge.

21          THE COURT:  -- another judge would

22     have heard this and I wouldn't, you know,

23     be so enlightened.

24          Okay.  So by 3:00 today, hopefully we

25     are not going to be still here, can you
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1     give them dates for the Hersseins, 30 days

2     after these five witnesses?

3          Was that the deal?

4          MR. GARCIA-LINARES:  That's what Mr.

5     Herssein has been asking, but then, Your

6     Honor, what that means -- 30 days is fine,

7     but that means that the other people that

8     he wants to depose will happen after Mr.

9     Herssein.

10          THE COURT:  Why?

11          MR. GARCIA-LINARES:  Because that's

12     the agreement that we had.  The agreement

13     we had is --

14          THE COURT:  No.  The agreement is

15     these five people --

16          MR. GARCIA-LINARES:  Correct.

17          THE COURT:  -- and after the five

18     people, the Hersseins.

19          MR. GARCIA-LINARES:  Correct.  So if

20     they are not going to sit until 30 days

21     after these five sit, so the five --

22          THE COURT:  But the 14, I'm assuming,

23     some of them are already set.  Why can't

24     those depositions go forward?

25          MR. GARCIA-LINARES:  We've filed a
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1     motion for protective order as to those.

2          THE COURT:  Why?

3          MR. GARCIA-LINARES:  Because they

4     didn't clear dates with us.  Half of us

5     aren't available on the dates they

6     requested.

7          THE COURT:  Why didn't you clear the

8     dates?

9          MR. UDELL:  Because they never gave

10     us dates.

11          THE COURT:  You asked for dates?

12          MR. UDELL:  Correct, we did.

13          MR. GARCIA-LINARES:  They did.  And

14     we said we would give them dates once Your

15     Honor had ruled on the issues regarding

16     their production.  There are issues with

17     regard to production, that Your Honor will

18     hear today, that those depositions can't

19     go forward until we have documents from

20     Mr. and Ms. Herssein.

21          THE COURT:  All right.  How about the

22     five depositions?  Can those go forward

23     without the in-camera --

24          MR. ZACHERL:  No, Judge.

25          MR. HERSSEIN:  No, Judge.

A094

STRIC
KEN



305-374-8868    service@fernandezcr.com
Fernandez & Associates Court Reporters

Page 18

1          THE COURT:  That's what I thought.

2     So we can't talk about any of this now.

3          MR. UDELL:  I think we need to have

4     Your Honor do the in-camera inspection on

5     the documents.

6          THE COURT:  Well, that's why I said I

7     wanted to start with these two motions

8     first, okay.

9          So here is a problem that I have, and

10     I'm looking at the defense.  I understand

11     your position, that you've given a

12     privilege log, and before the Court dives

13     into an in-camera inspection, the other

14     side needs to make an effort and say -- or

15     voice some sort of official challenge to

16     the privileged entries.

17          Well, I and my attorney, Catherine

18     McManis, we studied the privilege log.  I

19     can't make any sense of it.  And so I

20     don't know how they are supposed to make

21     some sort of a legal objection or plea for

22     documents or access to any or most of

23     those entries.

24          And there is a federal case that

25     dictates what should be included in the
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1     privilege log.  There is no Florida case

2     on point.

3          So your log is deficient, if you look

4     at TIG Insurance Corporation of America

5     versus Aben Johnson.  You guys are

6     familiar with that?  Both sides.

7          MR. UDELL:  What's the citation to

8     that?

9          THE COURT:  The citation is -- this

10     is a 4th DCA case, 799 So2d 339 -- 799

11     So2d 339, 2001.

12          Are they citing to a federal case?

13     Is that what they are doing?  Yes.  So the

14     case is a little -- we find no Florida

15     cases discussing the precise details of

16     what a privilege log should include.  The

17     Southern District of Florida has

18     supplemented Federal Rule 26(b)(5) with

19     local Rule 26.1(g)(3)(b), which provides

20     in part.  And then it goes on to give a

21     description.  This is on embedded page 341

22     of the opinion.

23          But the case says:  The following

24     information shall be provided in the

25     objection unless divulgence of such

A096

STRIC
KEN



305-374-8868    service@fernandezcr.com
Fernandez & Associates Court Reporters

Page 20

1     information would disclose the alleged

2     privilege information.

3          So number one, the type of document;

4     number two, the general subject matter of

5     the document; number three, the date of

6     the document; number four, such other

7     information as is sufficient to identify

8     the document for a subpoena duces tecum,

9     including, where appropriate, the author

10     of the document, the addressee of the

11     document, and where not apparent, the

12     relationship of the author and the

13     addressee to each other.

14          MR. KESSLER:  Your Honor, may I

15     speak?

16          THE COURT:  Yeah.  Is that the same

17     thing, but in bigger so that humans can

18     read it?

19          MR. KESSLER:  So Your Honor, this is

20     the most recent -- so some of the

21     information you are not aware of, since

22     the -- the two motions in-camera that we

23     are addressing today were filed on

24     March 21st and 24th.

25          Also going on, HLG issued document
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1     requests, six document requests, seeking

2     specific documents from the privilege log,

3     asked them to be produced.  And then since

4     then, there has been another motion to

5     compel production of those documents and a

6     motion to strike the pleadings and the

7     privilege log based on fraud.

8          In the course of that, so since

9     March, we have done, where he has -- where

10     HLG has specifically pointed out documents

11     that they are concerned about, both in the

12     -- if you look at this in-camera motion,

13     brings up 161 documents, as well as the

14     motion to strike, 220 documents that they

15     gave concern, we did additional re-review,

16     and we, USAA, then de-designated, first in

17     response to 161 documents, 112 documents

18     that we determined to produce and not

19     withhold.

20          THE COURT:  Okay.

21          MR. KESSLER:  And then in addition to

22     that, we de-designated, I believe, another

23     24 documents based on the 220 identified

24     that were identified by HLG.

25          THE COURT:  So this is post March 6,
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1     2017?

2          MR. KESSLER:  Yes, this is the

3     current focused privilege log.

4          Would you like to see this?

5          THE COURT:  Yes.  Sure.

6          MR. KESSLER:  It's a lot bigger.

7     Copies were attached in response to our

8     motion to strike, which was filed on

9     May 30th.

10          THE COURT:  This is much better.  You

11     can see this better.  So this is 11x14.  I

12     don't know what size this paper is.

13          MR. KESSLER:  And we produced --

14     obviously when we produced the privilege

15     log to HLG, we gave them an Excel

16     spreadsheet.  And if the Court would like

17     an Excel spreadsheet to make it easier to

18     sort and look through, we would be happy

19     to provide that.

20          THE COURT:  I don't see how that is

21     going to help me.

22          You mean electronic?

23          MR. HERSSEIN:  Excuse me, Your Honor.

24          THE COURT:  Yes.

25          MR. HERSSEIN:  I just want to call
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1     the Court's attention, it's my motion, but

2     there is something important for the Court

3     needs to hear that --

4          THE COURT:  Okay.

5          MR. HERSSEIN:  -- Mr. Kessler is

6     conveniently leaving out.

7          They didn't give us that privilege

8     log until May 30th.  What you are looking

9     at, okay, is not the privilege log that we

10     are here on.  We just got that two days

11     ago.  That is their new privilege log.

12          THE COURT:  Right, I get what he is

13     saying.

14          MR. HERSSEIN:  Right.  We moved to

15     strike their privilege log because their

16     privilege log was riddled with misleading

17     and fraudulent entries of attorney/client

18     privilege.

19          Okay, so what do they do?  Two days

20     before the Court is supposed to look at --

21     say, hey, you know what, I want to see

22     these documents in-camera, they produce

23     this privilege log, which we've never seen

24     before.

25          THE COURT:  Okay.  Mr. Kessler, I do

A100

STRIC
KEN



305-374-8868    service@fernandezcr.com
Fernandez & Associates Court Reporters

Page 24

1     want to address the motion to strike the

2     privilege log.

3          MR. KESSLER:  Okay.

4          THE COURT:  Where is that?

5          MR. KESSLER:  That's not set for

6     today.

7          Our response was due May 30th.  He

8     filed that motion May 12th.  Our response

9     is due May 30th, which is why he received

10     the new privilege log and the new

11     production of documents on May 30th.

12          This privilege log contains nothing

13     but what was contained in the March 6th

14     privilege log, which is what is at issue

15     in this case, with three exceptions.

16          I can point them out.  One we added,

17     because we --

18          THE COURT:  Wait, because we

19     procedurally we are out of sync.

20          MR. KESSLER:  Okay.  If you think

21     this privilege log is not helpful at this

22     moment, I'm happy to withdraw it.

23          THE COURT:  No, no.  It may be

24     helpful.  But I do want to hear from the

25     moving party first because I want this
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1     motion to be litigated fully because I

2     agree with the position that it's

3     deficient.

4          So I want them to articulate their

5     position, and then I want you to help me

6     understand either this amended one or the

7     other one, and then I can rule on the

8     in-camera motions.

9          Let me find out -- why are the

10     lawyers here for the witnesses?  I didn't

11     read all the motions for today because

12     it's too much for one human being.

13          MR. GARCIA-LINARES:  Two motions.

14     One, the issue of the depositions, because

15     their clients are one of the five, but I'm

16     assuming that issue is done because we've

17     given them dates for their clients.

18          Number two, the issue of the joint

19     defense agreement.  There is a joint

20     defense agreement between USAA and their

21     counsel.

22          THE COURT:  We may want to look at

23     that real quick.

24          But the issue of the depositions, of

25     those five witnesses, I don't know that we
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1     can set those depositions.  You think so?

2          MR. HERSSEIN:  Well, I agree with the

3     Court that we are in a little bit of a

4     procedural quagmire because we can't take

5     their clients' depositions until we know

6     what we are getting and what the Court is

7     saying, this is what you are getting.

8          I mean, right now, they did give us

9     discovery, but it's irrelevant

10     information.  I don't want to know what I

11     e-mailed one of their adjusters on a PIP

12     case.  That's not relevant information for

13     me.

14          What I want to know is what the

15     executives were talking about when they

16     were gearing up the firing and pulling the

17     60-day notice and, and, and.  And that's

18     what's hiding in these privilege logs

19     somewhere.

20          THE COURT:  So let's take a side

21     step.  It was a protective order and

22     what's the other -- oh, the joint defense.

23          MR. GARCIA-LINARES:  Joint defense

24     agreement.

25          THE COURT:  Let me look at that.
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1     What tab is that?

2          MR. GARCIA-LINARES:  Your Honor, that

3     is Tab 15.

4          THE COURT:  Okay.  Let me just look

5     at that real quick.

6          Mr. Herssein, did you file a

7     response?

8          MR. UDELL:  Yes, Judge.

9          MR. GARCIA-LINARES:  It would be the

10     next tab, Your Honor.

11          MR. UDELL:  It's after the

12     non-party's adoptions.

13          THE COURT:  I see.  Non-party Tomei

14     is adopting.  Debbie adopting.

15          Counter-plaintiff's corrected

16     objection, that one?

17          MR. UDELL:  No, Judge.  I think it's

18     two more down.  Sorry.

19          THE COURT:  Oh, that's theirs.

20     Notice of --

21          MR. GARCIA-LINARES:  Your Honor, it's

22     Tab 21, is Mr. Herssein's opposition.

23          THE COURT:  Did you file a reply?

24          MR. GARCIA-LINARES:  We did not, Your

25     Honor.  We didn't feel it was necessary.
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1          THE COURT:  No worries.  No objection

2     on my part.

3          Okay.  So let's turn our attention to

4     the joint defense issue.  It's your

5     motion?

6          MR. GARCIA-LINARES:  Yes.

7          THE COURT:  Let's hear your argument

8     on that.  I have a couple of questions.

9     And your response.  And then we will rule

10     and we will have the lawyers that are here

11     free to go about their business.

12          MR. GARCIA-LINARES:  So Your Honor,

13     the key case in the 3rd District is Visual

14     Scene, Inc., which is 508 So2d 437.  It is

15     Tab 106 of the cases.

16          So basically, the 3rd DCA said that

17     there is two questions the Court has to

18     ask, whether --

19          THE COURT:  We need to focus on

20     common interests, because the employees,

21     Tomei and -- what's the other person?

22          MR. GARCIA-LINARES:  Carlisle.

23          THE COURT:  -- Carlisle are not

24     parties.

25          MR. GARCIA-LINARES:  Correct.
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1          THE COURT:  Do they have a common

2     interest?

3          MR. GARCIA-LINARES:  They do.

4          THE COURT:  Is that the issue?

5          MR. GARCIA-LINARES:  That is the

6     issue.

7          THE COURT:  Okay.

8          MR. GARCIA-LINARES:  So let's focus

9     on the easier one first.  Tomei, who is

10     the current employee.

11          If you just look at their response on

12     page 8, they state that they have a claim

13     for fraud and they are alleging that the

14     executive, Tomei, committed a fraud on

15     HLG.  They are alleging that Tomei

16     committed witness tampering.

17          There is no question that there is a

18     common interest between USAA, Tomei, their

19     current employee, who they are accusing of

20     fraud.  In defending that fraud count,

21     they have a clear common interest.

22          So I think as to Tomei, there is no

23     question.

24          THE COURT:  Yeah, I can't see it any

25     other way.
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1          MR. GARCIA-LINARES:  Right.  So their

2     comeback to that is to then bring up

3     crime-fraud, and say under crime-fraud, we

4     can still get beyond it.

5          THE COURT:  That's true, but what's

6     the threshold before you can get to breach

7     this joint defense by crime-fraud?

8          MR. GARCIA-LINARES:  Right.  So they

9     are alleging that you can't have a joint

10     defense agreement between lawyers in order

11     to commit a crime.

12          The problem is that Mr. Reyes -- for

13     their argument, the deponents, Mr. Reyes

14     and Mr. Abadin came into the fact after

15     this alleged crime occurred.  Remember, we

16     got here to having to hire --

17          THE COURT:  Well, let's say there was

18     a crime perpetrated, or fraud against the

19     plaintiffs.

20          MR. GARCIA-LINARES:  Right.

21          THE COURT:  So the crime continues

22     from inception, including the cover up.

23          MR. GARCIA-LINARES:  The alleged

24     crime is that Tomei told Carlisle not to

25     speak with Mr. Herssein.  That's the

A107

STRIC
KEN



305-374-8868    service@fernandezcr.com
Fernandez & Associates Court Reporters

Page 31

1     alleged -- that happened way before.  We

2     obviously dispute that there was a crime,

3     but that happened way before these

4     gentlemen were hired.

5          THE COURT:  Okay.

6          MR. GARCIA-LINARES:  So therefore,

7     the crime-fraud exception doesn't even

8     come into the picture.

9          So with regards to Ms. Tomei, I think

10     there is no question there is a joint

11     defense, there is a common interest, and

12     we can move behind her.

13          As to Ms. Carlisle, the issue is

14     that, again, because of that alleged

15     witness tampering, they are basically

16     saying that she is an accomplice, that she

17     is an alleged accomplice to this crime.

18          So we hired Mr. Abadin to represent

19     her, not because we think she did anything

20     wrong, but it's because of this

21     allegation, she felt she needed counsel.

22     He's been hired.

23          When we've been speaking to

24     Mr. Abadin and speaking to Mr. Reyes,

25     we've all been doing it under the
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1     presumption that there was a joint defense

2     agreement.

3          Number two, the credibility of

4     Ms. Carlisle is going to be called into

5     question, as is the credibility of Mr.

6     Herssein, and as the Visual Scene case

7     states in quoting United States versus

8     McPartlin, 595 F.2d 1321, in that case,

9     you had a plaintiff and a defendant who

10     had a joint defense agreement.  And the

11     issue of credibility was enough for the

12     Court to say that that was a common

13     interest in order to protect the joint

14     defense agreement.

15          It says:  Although the defenses of

16     Ingram and McPartlin were otherwise

17     incompatible, it was important to both of

18     them that the credibility of the other

19     gentlemen be undermined.

20          So credibility alone was a common

21     interest to be protected for which you

22     could have a joint defense agreement.

23          THE COURT:  That was a non-party who

24     was concerned about their reputation?

25          MR. GARCIA-LINARES:  No.  Those were
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1     two different parties on two different

2     sides who were attacking a third party's

3     reputation.

4          And the fact that they were jointly

5     having to deal with that person's

6     credibility, same way as Ms. Carlisle

7     here, together with USAA, is going to have

8     to attack Mr. Herssein's credibility,

9     because he is going to be calling her

10     credibility into account, so they are

11     going to have to jointly be calling in his

12     credibility.

13          And there was no question that when

14     any communications occurred between

15     counsel for USAA, counsel for Ms. Tomei,

16     and counsel for Ms. Carlisle, that we were

17     all doing it under the idea that we had an

18     oral joint defense agreement, and that's

19     what we are relying upon.  That's what our

20     clients have been relying upon, that's

21     what Ms. Carlisle has been relying upon,

22     and that's what Ms. Tomei has been relying

23     upon.  It's as simple as that, Your Honor.

24          An as we cite in our brief, Your

25     Honor, you can be co-parties for potential
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1     litigation, you could be members of a

2     class, you could be prospective

3     co-defendants, you could be non-parties,

4     you could be non-litigants.  There is a

5     bunch of federal cases.

6          Unfortunately, there is no real state

7     cases.  The only state case is the Visual

8     Scene case.  But there are a bunch of

9     federal cases that we cited in our

10     footnotes that state that there are many

11     times when joint defense agreements are

12     held up.

13          THE COURT:  I read the case of United

14     -- correction, In Re: Grand Jury

15     Subpoenas --

16          MR. GARCIA-LINARES:  Right.

17          THE COURT:  -- versus under seal.  So

18     the cite is 902 F.2d, 244, In Re: Grand

19     Jury Subpoenas 89-3 and 89-4, John Doe,

20     89-1 through 9.

21          There is a lot of persuasive language

22     here in favor of upholding the --

23          MR. GARCIA-LINARES:  Right, for a

24     non-party.

25          THE COURT:  -- the common interest
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1     agreement that you are putting forth as

2     having.

3          Okay.  Let me hear from the other

4     side.

5          MR. UDELL:  Sure, Judge.

6          THE COURT:  Well, did you guys want

7     to say anything?

8          MR. REYES:  No, Judge.  He covered

9     everything we needed to say.  I'll just

10     reserve on rebuttal if I need to.

11          THE COURT:  That's Judge Reyes for

12     Tomei.

13          MR. ABADIN:  I take the same position

14     as Mr. Reyes.  If the Judge has any

15     questions, I'm happy to answer them or

16     reserve for rebuttal.

17          THE COURT:  And that's Mr. Abadin for

18     Witness Carlisle.

19          Okay, Mr. Udell.

20          MR. UDELL:  Sure, Judge.

21          With respect to this Witness

22     Carlisle --

23          THE COURT:  One second.

24          (A discussion was held off the

25     record.)
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1          THE COURT:  Mr. Udell.

2          MR. UDELL:  Sure, Judge.  With

3     respect to Ms. Carlisle, there is no

4     common legal interest between a non-party,

5     non-employee, someone who has no dog in

6     this fight at all.  She could care less.

7          The issue is what Ms. Tomei did or

8     did not do.  That's the issue.  So she --

9     her lawyer has no common interest, and she

10     has no common interest with USAA.  It

11     doesn't matter to her.  She's not going to

12     be a party.  She is not going to be -- she

13     is a non-party, but she is never going to

14     be a party.

15          THE COURT:  She was an employee at

16     the time.

17          MR. UDELL:  No, no.  She was not an

18     employee.  She is non -- she quit or she

19     retired April 1, 2015.  This happened

20     November of 2015, seven months later.

21          THE COURT:  So she was employed?

22          MR. UDELL:  She was not an employee

23     of USAA at the time.  She retired.  At the

24     time of this witness tampering, she was an

25     unemployed, retired witness.
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1          THE COURT:  But the subject of her

2     encounter with USAA employees was

3     regarding a subject matter that occurred

4     while she was an employee.

5          MR. UDELL:  No.  She just said:

6     Don't talk to Mr. Herssein.

7          THE COURT:  About what?

8          MR. UDELL:  At all.

9          THE COURT:  About what?

10          MR. UDELL:  About this case.

11          THE COURT:  Right.

12          MR. UDELL:  Because basically what

13     happened was, she received a subpoena.  My

14     client called her.  She said, Ms. Tomei

15     told me not to talk to you.

16          We allege Ms. Tomei witness tampered.

17     What is Ms. Carlisle's dog in this fight?

18     No common legal interest with USAA at all.

19     So that's the standard they have to show

20     as to Ms. Carlisle.  They haven't shown

21     that.

22          THE COURT:  What was Ms. Carlisle's

23     occupation?

24          MR. UDELL:  She was a -- I don't know

25     if she was a manager, but she was -- at
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1     USAA, she was an adjuster at some point.

2          MR. HERSSEIN:  Reuven Herssein, Your

3     Honor.  She was a litigation manager.

4          THE COURT:  Is she somebody that you

5     dealt with in your role as an attorney

6     that represented the insured for USAA?

7          MR. HERSSEIN:  I dealt with

8     Ms. Carlisle all the time when she was

9     employed at USAA.  Ms. Carlisle retired

10     from USAA months before USAA fired me.

11     She was gone.

12          THE COURT:  It doesn't matter.  She

13     is a non-party.

14          MR. HERSSEIN:  Here is why it

15     happened, Judge, if I may.

16          I get fired.  I sue USAA.  I subpoena

17     Ms. Carlisle.  She received the subpoena.

18     She is not represented by any attorney

19     because I asked her, when I called her

20     after she was served, I said:  Debbie, are

21     you represented by an attorney?  No, I'm

22     not.

23          THE COURT:  Right.

24          MR. HERSSEIN:  Okay, Debbie.  I want

25     to talk to you about this case.  You've
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1     been subpoenaed to appear at deposition on

2     the 20th.  I can't talk to you, Reuven,

3     because Catina Tomei told me and warned me

4     I'm not allowed to talk to you about this

5     case.

6          THE COURT:  Okay.

7          MR. HERSSEIN:  That is witness

8     tampering under the statute.  You

9     cannot --

10          THE COURT:  That has to be flushed

11     out.  Remember we did away with the

12     hearing, the evidentiary --

13          MR. HERSSEIN:  That's why we are

14     here.

15          THE COURT:  -- hearing, because I

16     didn't feel that the legal threshold was

17     met to even warrant a hearing on that.

18          MR. HERSSEIN:  I understand that.

19     But there is sworn testimony from me that

20     that's what occurred.

21          THE COURT:  Sure.

22          MR. HERSSEIN:  Because they sent an

23     interrogatory as to that issue.  So right

24     now, we have a witness tampering issue,

25     whether or not the Court felt at the time
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1     that there was enough to grant an

2     evidentiary hearing.  That's not what we

3     are here right now about.

4          Right now, we are here about the fact

5     that this is what occurred.  Debbie

6     Carlisle, who was not employed by USAA,

7     okay, and not underneath anyone's thumb at

8     USAA, was told by an agent of USAA, don't

9     talk to him.

10          THE COURT:  Okay.  So let's say that

11     that is witness tampering, for the sake of

12     this argument.

13          MR. HERSSEIN:  Okay.

14          THE COURT:  So therefore, under the

15     umbrella of some sort of fraud.

16          MR. HERSSEIN:  No, that would be a

17     crime.  But Debbie Carlisle is not being

18     accused of a crime.  Debbie Carlisle is

19     the --

20          THE COURT:  Hold on a second.  So

21     that would be the crime of witness

22     tampering.

23          MR. HERSSEIN:  By Tomei.

24          THE COURT:  Wait a minute.  You don't

25     get to say who the defendants are.
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1          MR. HERSSEIN:  No, you don't.

2          THE COURT:  You don't.

3          MR. GARCIA-LINARES:  I do, because I

4     didn't accuse Carlisle of --

5          THE COURT:  Hold on.  You have to

6     play this out.

7          If Tomei told her, do not talk, and

8     she didn't talk, arguably she could be an

9     accomplice to that.

10          MR. HERSSEIN:  No, she could have

11     felt that her retirement funds are at

12     risk.  We don't know what Tomei told her

13     and why it is that Tomei told her not to

14     talk to me.

15          THE COURT:  Setting that aside, that

16     episode aside of alleged witness

17     tampering, the underlying information that

18     Tomei and USAA through Tomei was trying to

19     protect, for lack of a better word, is

20     still the subject of discovery.

21          You still want to know from Carlisle

22     what she knew about your contract and your

23     firing; correct?

24          MR. HERSSEIN:  That's correct.

25          THE COURT:  Okay.  So that is the
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1     common interest that they have.

2          MR. UDELL:  Judge, I don't know --

3     she, as an individual person, has no legal

4     interest in this case at all.  That's what

5     they have to show.  They have to show

6     something.

7          I forget the name, but the 3rd

8     District case, the Visual Scene case, they

9     were co-parties.  They were co-parties on

10     the other side, other side of the aisle.

11     And they still said they have a common

12     interest as against the third party here.

13          THE COURT:  Sure, I read that case.

14          MR. UDELL:  Right.  This is not that

15     case at all.  This is a non-party who has

16     no dog in the fight.  She has never --

17          THE COURT:  But the federal case that

18     I alluded to, the Grand Jury subpoena

19     case, dealt with non-parties.

20          MR. UDELL:  But they still have to

21     have a common legal interest.  What is the

22     common legal interest of Ms. Carlisle in

23     this case?

24          THE COURT:  Well, I think --

25          MR. UDELL:  Nothing.
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1          THE COURT:  -- her interest is the

2     same as Tomei's.

3          MR. UDELL:  She doesn't work for

4     USAA.

5          THE COURT:  It doesn't matter.  She

6     did work.  That information that she

7     has --

8          MR. HERSSEIN:  But she is a non-party

9     witness.  It's akin to me calling the guy

10     who deals with the vending machines at

11     USAA.  What legal interest do these people

12     have in my lawsuit?

13          THE COURT:  I don't know that --

14          MR. HERSSEIN:  She is a non-party.

15          MR. UDELL:  Remember what we are

16     asking for, Judge.  We are asking for

17     e-mails, correspondence between Carlisle's

18     lawyers and USAA or their lawyers.  That's

19     what we are asking for.  And they are

20     saying, it was a joint defense.

21          THE COURT:  But the only reason why

22     Carlisle is involved here is because of

23     her role as a USAA employee.

24          MR. UDELL:  Correct, but what we are

25     asking for is e-mails between Carlisle's
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1     lawyers and USAA's lawyers.  Where is the

2     joint defense as to stuff when she was

3     not --

4          THE COURT:  Common -- it's not a

5     joint defense, because the case law says

6     that that definition, that moniker joint

7     defense has evolved to really be called a

8     common interest.

9          MR. UDELL:  Right.  So where is the

10     common legal interest between Carlisle,

11     who is a non-party, and them talking to

12     each other when this happened?

13          THE COURT:  Well, Carlisle had to

14     lawyer up because of the allegations that

15     were made against her.

16          MR. UDELL:  No, no.  She -- they

17     hired the lawyer for her.  Remember,

18     that's what happened.  They solicited her.

19          THE COURT:  Right.

20          MR. UDELL:  Shutts & Bowen said, we

21     are your lawyer now.

22          THE COURT:  But she agreed to have a

23     lawyer.  She didn't have to have a lawyer.

24          MR. UDELL:  After the fact, Judge.

25          THE COURT:  Of course, because after
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1     the fact is when she was accused of being

2     tampered with.

3          MR. HERSSEIN:  No, that's not what

4     happened, Judge.  This gets back to

5     exactly why we needed the evidentiary

6     hearing.  You see, what happened was, I

7     called Debbie Carlisle, who is a

8     non-party.

9          THE COURT:  And she said, I can't

10     talk to you.  Tomei said I can't talk to

11     you.

12          MR. HERSSEIN:  After she said, I'm

13     not represented by an attorney.  Because

14     my first question was --

15          THE COURT:  Right.

16          MR. HERSSEIN:  -- Debbie, are you

17     represented by an attorney.

18          Three hours later, I get an e-mail

19     from Mr. Gillman saying, we represent

20     Carlisle.  And I say, wait a second,

21     that's funny.

22          THE COURT:  Because they don't want

23     you talking to her.

24          MR. HERSSEIN:  But they can't do

25     that.  That's prohibited.
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1          THE COURT:  But she -- well, we are

2     going to have to litigate that, but

3     certain former employees -- it's common

4     that former employees often are given

5     counsel and paid for by their former

6     corporation.

7          MR. HERSSEIN:  Correct.  We have no

8     problem.

9          THE COURT:  Happens all the time.

10          MR. HERSSEIN:  No problem.  And I --

11          THE COURT:  And they have a joint

12     defense.

13          MR. HERSSEIN:  You're right -- no,

14     no.  That, I do not agree with.

15          THE COURT:  Okay.

16          MR. HERSSEIN:  But the fact that a

17     former company is going to hire counsel

18     for her, that's fine, but that's not what

19     happened.

20          THE COURT:  You don't get to -- you

21     don't get to backdoor breach a privilege

22     just because a former employee doesn't

23     work for the company anymore.

24          MR. HERSSEIN:  Well, a crime was

25     committed -- or I'm alleging a crime was
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1     committed.

2          So the first thing that has to

3     happened is, the Court needs to determine,

4     well, was there a crime committed?  Well,

5     how do we know?  Well, we need to know

6     what it is Tomei said --

7          THE COURT:  We don't have the

8     threshold.  We've already had a hearing on

9     that.  There is no threshold for -- now I

10     can't remember -- the witness tampering --

11     what ruling did we have that we let go

12     Coffey and that whole group?

13          MR. UDELL:  There was a previously

14     scheduled hearing, twice, evidentiary

15     hearing on this issue.

16          THE COURT:  Right.  That's it.

17          MR. UDELL:  And the Court said --

18          THE COURT:  There has to be a

19     threshold before you have an evidentiary

20     hearing.

21          MR. UDELL:  And the Court said, we

22     are not having an evidentiary hearing on

23     this.  Their due process rights were

24     violated because they couldn't argue

25     something in front of Judge Marin, and
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1     then they agreed to have two more

2     evidentiary hearings and then the new

3     lawyers come in and all hell breaks loose.

4          THE COURT:  That's not what --

5          MR. UDELL:  That's what happened,

6     Judge.  So there is no common legal

7     interest between a non-party former

8     employee and the former employer.

9          THE COURT:  I disagree.

10          So let's see --

11          MR. HERSSEIN:  Well, Judge, just

12     before you --

13          THE COURT:  Go ahead.

14          MR. HERSSEIN:  Ms. Carlisle, then,

15     may become a party and here is why.

16          THE COURT:  That's what I was

17     thinking.

18          MR. HERSSEIN:  Well, now --

19          THE COURT:  That's exactly what I was

20     thinking and I didn't want to say it.

21          MR. HERSSEIN:  Well, here is the

22     issue.  Right.  Here is the issue.

23          THE COURT:  Because that's what the

24     case law says.

25          MR. HERSSEIN:  Well, the Court denied
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1     our motion for summary judgment on me

2     personally being a party in this case when

3     I wasn't a party.

4          THE COURT:  Yes.

5          MR. HERSSEIN:  So here is what that

6     does, so the Court is aware of it.  We are

7     going to be amending our complaint to

8     bring in a whole bunch of executives

9     personally, because what's good for them

10     is good for me.

11          And so they get to pierce the

12     corporate veil by suing me personally in a

13     compulsory counterclaim who was never a

14     party in the original action.

15          THE COURT:  Okay, but listen.  You

16     need to take a step back because if you

17     want your case prosecuted in this century,

18     you need to take a step back and breathe.

19     Because your allegation against you as to

20     the Colon matter and why they are suing

21     you -- I think it's under that count;

22     right?

23          MR. HERSSEIN:  Right, for $296.

24          THE COURT:  It's because of that

25     affidavit, you know, that you, through the
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1     company, but you know, the case law says

2     that under certain circumstances, the

3     partner or principal can be held

4     responsibile.

5          MR. UDELL:  Judge, I don't want to

6     re-litigate that, but --

7          THE COURT:  Your client is really

8     just --

9          MR. UDELL:  I know that.

10          THE COURT:  -- very emotional.

11          MR. UDELL:  But he's advising the

12     Court what's going to happen based on that

13     ruling.

14          THE COURT:  What is that, a threat?

15     So I need to rule in your favor or else

16     this is what's going to happen?

17          MR. UDELL:  Not at all, Judge.

18          THE COURT:  That's the way I'm taking

19     it.

20          MR. UDELL:  That's not the --

21          THE COURT:  Sue anybody you want.

22          MR. HERSSEIN:  Judge, that's not --

23          THE COURT:  You are the one that's

24     complaining that this case is not moving

25     forward, that I'm Tony Marin, that this

A127

STRIC
KEN



305-374-8868    service@fernandezcr.com
Fernandez & Associates Court Reporters

Page 51

1     case is not moving forward.

2          MR. HERSSEIN:  Judge --

3          THE COURT:  Keep bringing in people.

4          MR. HERSSEIN:  That has to happen.

5          THE COURT:  Do it.

6          MR. HERSSEIN:  Okay.

7          THE COURT:  That's not my strategy

8     decision.  I don't participate in who is

9     going to sue.  I can't rule on legal

10     motions thinking in advance.

11          If I rule on this motion, who are

12     they going to bring in or -- I can't

13     possibly think like that.  That's not my

14     role.

15          MR. HERSSEIN:  I understand, but the

16     problem is, Judge, that you are making

17     Debbie Carlisle, who is a non-party now --

18     they made her a party because they said

19     that her reputation is going to be at risk

20     and she is going to be accusing me and my

21     reputation is going to be at risk.

22          I didn't say that.  We are sitting

23     here saying, she has no dog in this fight.

24     She is a non-party witness.  She has never

25     had a dog in this fight.
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1          THE COURT:  They mentioned reputation

2     because they were citing or making

3     reference to a Florida DCA case that

4     includes even harm to a person's

5     reputation as a type of topic that

6     qualifies that person to have a common

7     interest; therefore, entitled to a joint

8     defense.

9          MR. HERSSEIN:  Right, okay.  So --

10          THE COURT:  That's why they raised

11     it.

12          MR. HERSSEIN:  -- addressing that

13     issue, how is Debbie Carlisle's reputation

14     a common interest with anyone here?  What

15     has she been accused of?

16          THE COURT:  I don't know.

17          Do you want to respond to that?  What

18     is Carlisle being accused of?

19          MR. GARCIA-LINARES:  Ms. Carlisle was

20     an employee at the time when he alleges

21     all this fraud, all this negligence and

22     misrepresentation and everything occurred.

23          THE COURT:  That's what I was

24     thinking.

25          MR. GARCIA-LINARES:  Right.
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1          THE COURT:  You are not focusing on

2     the underlying case.  You are only

3     focusing on the alleged witness tampering.

4          MR. HERSSEIN:  She was the litigation

5     manager.  She had no say.  She couldn't

6     tell them who to fire, who to hire, who to

7     send the case to.

8          THE COURT:  But maybe they consulted.

9     Maybe their administration consulted with

10     someone, the person who was boots on the

11     ground with you every day, you know.

12          MR. HERSSEIN:  Okay.  So then what

13     the Court then is saying is that she

14     potentially is a party, okay.

15          THE COURT:  I have no idea.  I'm just

16     trying to figure it out.

17          MR. HERSSEIN:  Okay.

18          THE COURT:  I don't know any of these

19     people.  I don't -- I'm learning the case.

20     But I'm just trying to think.  You said

21     earlier today that this person is a

22     litigation manager --

23          MR. HERSSEIN:  Was.

24          THE COURT:  Was, of course.  During

25     the time in which you were handling
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1     litigation cases for the insurance

2     company's clients, the insureds.

3          I'm thinking back to when I did

4     defense work and I dealt with risk

5     management people of the different

6     companies that I worked with.  I dealt

7     with those people all the time.

8          Every time they sent me a complaint,

9     I was on the phone with one risk

10     management person or another and getting

11     authority on this, that and another.  And

12     I had to send them opinion letters, and if

13     they disagreed with my strategy, we had a

14     conference about it.

15          So I would imagine that those

16     individuals, if they are unhappy -- trust

17     me, I know, if they are unhappy with a

18     lawyer, they communicate that to their

19     superiors.  And then you get a phone call,

20     so --

21          MR. HERSSEIN:  Thus our request for

22     her deposition or thus our request to talk

23     to her in deposition.

24          THE COURT:  Why shouldn't you be able

25     to take her deposition?
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1          MR. HERSSEIN:  No, they hid her for

2     two and a half years -- or two years now.

3     That's the whole point.  She wasn't

4     represented.  I called her up, she says,

5     I'm not represented --

6          THE COURT:  She's represented now.

7     You can take her deposition.

8          MR. HERSSEIN:  Judge -- and yeah, we

9     just got dates, I think, a day ago.

10          THE COURT:  But now we need the

11     documents to go along with that --

12          MR. GARCIA-LINARES:  Right.

13          THE COURT:  -- so you can take a

14     solid depo.

15          MR. HERSSEIN:  Ms. Carlisle doesn't

16     have any documents.  She hasn't worked for

17     USAA.  I don't need any documents to talk

18     to Ms. Carlisle.

19          THE COURT:  No?

20          MR. HERSSEIN:  I just want to know

21     what was said to her.

22          MR. GARCIA-LINARES:  Your Honor, if

23     he wants to limit the deposition to what

24     was said to her that day, he can take her

25     deposition on the date that we gave him.
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1     If he doesn't want to use any documents,

2     that's it for Ms. Carlisle.

3          MR. HERSSEIN:  That ship has sailed

4     because that's what I offered them before

5     the evidentiary hearing.  They didn't want

6     that.

7          THE COURT:  That ship has sailed, Mr.

8     Garcia-Linares.

9          MR. GARCIA-LINARES:  Okay.

10          THE COURT:  Let's focus on legal

11     aspects and try to keep moving forward.

12     And I will rule on whatever other issues

13     you all file, because we all have a date

14     every Friday at 3:00.

15          MR. GARCIA-LINARES:  We do.

16          So Your Honor is going to enter an

17     order upholding the common interest

18     privilege between USAA, counsel for

19     Ms. Tomei and counsel for Ms. Carlisle --

20     or sustain it.

21          THE COURT:  Just a minute.

22          Okay.  So you have made -- the

23     Herssein party has made an objection to

24     the joint defense --

25          MR. UDELL:  We served --
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1          THE COURT:  Tell me.

2          MR. UDELL:  We served a subpoena,

3     they objected based on the joint defense.

4          THE COURT:  I'm going to sustain that

5     objection.

6          MR. UDELL:  Okay.

7          THE COURT:  That's what I'm doing.

8          MR. ABADIN:  Your Honor, may we be --

9          THE COURT:  One moment.  The subpoena

10     was on Shutts; right?

11          MR. UDELL:  Correct.

12          THE COURT:  So subpoena was on Shutts

13     to determine what exactly?

14          MR. UDELL:  We were looking for

15     correspondence between Shutts and

16     Carlisle's lawyer, Shutts and Tomei's

17     lawyer, and they objected saying they had

18     a joint defense.

19          The Court is now saying you are

20     upholding the joint defense.  So I have to

21     look at the specific subpoena, Judge, but

22     I think it was Number --

23          THE COURT:  I just want it -- the

24     topic or the scope of the objection and my

25     ruling flushed out, so that everybody
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1     understands.

2          MR. UDELL:  It was Number 2 and 3

3     from our subpoena from -- I don't know the

4     exact date.

5          THE COURT:  Does anybody have that

6     handy?

7          MR. GARICA-LINARES:  The notice of

8     production is Tab 17.

9          MR. UDELL:  I served it on March 9th,

10     Judge, the notice of production,

11     non-parties.

12          MR. GARCIA-LINARES:  Mr. Udell,

13     actually you served an amended one on

14     April 6th, which is Tab 17.

15          MR. UDELL:  Okay.

16          MR. GARCIA-LINARES:  And it's Item

17     Numbers 2 and 3 of the amended subpoena.

18          THE COURT:  Okay, I have that here.

19     Number 1, regarding the case of Chacon

20     Herrera versus Brennan.

21          MR. UDELL:  I think you have the

22     younger one.

23          THE COURT:  I have the amended --

24          MR. UDELL:  I'm sorry.

25          THE COURT:  The one that's dated --
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1     oh, mine is undated.

2          MR. UDELL:  The issue is on Number 2

3     and Number 3.

4          THE COURT:  Any and all

5     correspondence, e-mails, notes, et cetera,

6     between any person including you or your

7     firm.  So this is to the records custodian

8     of Shutts & Bowen.  So any correspondence,

9     et cetera, between Shutts and Raymond

10     Abadin and/or Segwick regarding this case,

11     which is 15-15825.

12          And then Number 3 is any and all

13     correspondence, et cetera, between Shutts

14     & Bowen and Israel Reyes, Esquire, and/or

15     the Reyes Law Firm regarding this case

16     number, 15-015825.  And there was an

17     objection based on the joint defense upon

18     the nature of privilege.  That objection

19     is sustained.

20          MR. UDELL:  Okay, Judge.

21          THE COURT:  So the two lawyers in the

22     back, Judge Reyes and Mr. Abadin, are

23     excused.

24          MR. REYES:  Thank you, Your Honor.

25          MR. ABADIN:  Thank you, Your Honor.
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1          (Mr. Reyes and Mr. Abadin left the

2     courtroom.)

3          THE COURT:  Does anyone want to take

4     a break, a bathroom break?

5          MR. UDELL:  Sure.

6          THE COURT:  So 10 minutes.

7          (Thereupon, a brief recess was

8     taken.)

9          THE COURT:  Mr. Udell, which one are

10     we doing?  In-camera inspection for

11     March 6, 2017, and you want to argue both,

12     the October 10th also or do you want to do

13     one at a time?

14          MR. UDELL:  Sure, Judge, we can do

15     them both together.

16          THE COURT:  Sounds good.  Let me get

17     my hands on it.

18          I did focus a lot of my time on the

19     motions that I ruled on, but also on these

20     two motions, because this was so important

21     to everything else that we need to do it

22     seems.

23          MR. UDELL:  Okay, Judge.  We've got

24     the two motions for in-camera inspection.

25     The defendant believes it is
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1     discretionary; we believe it is not, it is

2     required.  We are asking for an in-camera

3     inspection as to every document they

4     listed on both of their privilege logs.

5     The reason being, the privilege logs are

6     riddled with misstatements, stating

7     attorney/client privilege, when, if you

8     look at the bear actors on the e-mails or

9     correspondence, neither of them are

10     lawyers.

11          THE COURT:  Can you walk me through

12     some of those?

13          MR. UDELL:  Sure, Judge.

14          THE COURT:  Because even though I

15     carefully read the motions, the responses

16     and the replies, I'm not getting the

17     flavor for these subtleties because I

18     don't know the players as well as you all

19     do.

20          So I just want to -- you don't have

21     to do all of them, but I want you to give

22     me a good flavor for what you are talking

23     about.

24          MR. UDELL:  Sure.  If you look at our

25     reply, we kind of lay it out specifically.
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1          THE COURT:  Let me see.

2          MR. UDELL:  Which is Tab 3.

3          MR. KESSLER:  Which tab are we

4     looking at, Your Honor?

5          THE COURT:  3.

6          MR. UDELL:  Right.  So if you look at

7     Exhibit A --

8          THE COURT:  Yeah.  So then I had to

9     pull that from my computer, unless -- oh,

10     I see here.  This is your typed -- yes,

11     okay.

12          MR. UDELL:  Right, so --

13          THE COURT:  This was very

14     time-consuming and very well done, but it

15     still didn't do it for me.  I would like

16     you to walk me through it.

17          MR. UDELL:  Sure, Judge.  If you look

18     -- we basically did a sample.  If you look

19     at the next page, which is page 13, the

20     first page is like the key, like

21     explaining what it is; litigation manager

22     is LM, ACP is attorney/client privilege.

23     And then we listed all the executives and

24     their employees to tell you who was who.

25          Then if you look at the privilege log
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1     entry numbers, and we did it by their log

2     entry numbers, they -- for instance, on

3     Privilege Log Entry 136 and 137, it's not

4     dated, it doesn't tell you who it is, and

5     it's page 1 of the privilege log.  This is

6     on the March 6th privilege log.

7          THE COURT:  Right.  Give me a

8     second --

9          MR. UDELL:  Sure.

10          THE COURT:  -- because I have that

11     exhibit that I used among my things, and I

12     can't find it right now.

13          I just want to compare March 6th to

14     the one that we got today, because 136 and

15     137, coincidentally, is one that is

16     highlighted in yellow today, which I

17     think --

18          MR. KESSLER:  Your Honor, I may be

19     able to make this a little smoother.

20          THE COURT:  I don't think so, but go

21     ahead.  You can try.

22          MR. KESSLER:  Looking at the exhibits

23     -- so the exhibit to the reply, which, of

24     course, were not part of the original

25     motion, are the same, I believe, and Mr.
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1     Udell can probably confirm this, as the

2     exhibit to the motion to strike.

3          If that is the case, I created

4     excerpts of the privilege log that only

5     includes those documents that he lists.

6     So you can have the list of all the

7     documents on this exhibit and just that

8     privilege log.

9          THE COURT:  Using his --

10          MR. KESSLER:  His list of documents.

11          THE COURT:  Yeah, that may be

12     helpful.

13          MR. KESSLER:  Mr. Udell, is this

14     exhibit to the reply the same as the

15     motion to strike?

16          MR. UDELL:  The only thing I have is

17     this.

18          THE COURT:  No, he's got something

19     else that puts your chart into a --

20          MR. KESSLER:  I excerpted out those

21     entries from the privilege log that are on

22     the motion to strike exhibit, which I

23     believe is the same as the exhibit to your

24     reply.

25          THE COURT:  That may be helpful.  We
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1     will see.  Thank you for your effort.

2          But it starts at 48, and their

3     exhibit doesn't start at 48.  It starts at

4     136.

5          MR. KESSLER:  Yeah, but later down,

6     you see there is a 48.  I did them, I

7     believe, in order.  I tried to put every

8     one on there.  There shouldn't be any

9     errors.  I double checked it.

10          MR. UDELL:  Judge, can we just

11     litigate our motion first?

12          THE COURT:  Yes.

13          MR. UDELL:  I thought we tried to

14     make it simple.

15          We listed their privilege log, we

16     listed the page numbers, gave the specific

17     line entry, and said, this is what's

18     wrong.  So for instance, 136 and 137 --

19          THE COURT:  Guys, pay attention,

20     please.

21          MR. UDELL:  Undated, no discernable

22     author, litigation manager to litigation

23     manager is not attorney/client privilege.

24          THE COURT:  Okay.  Let me focus on

25     this.
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1          MR. UDELL:  Sure.

2          THE COURT:  Because I had the same

3     impression.

4          So 136 and 137 on the March 2017 log,

5     document titled, "specialty litigation

6     accomplishments, 2013," there is no date,

7     which there is now, as of today, or as of

8     March 30, 2017.

9          MR. HERSSEIN:  May 30th.

10          THE COURT:  E-mail from author, Steve

11     Duke.  We didn't have the author before.

12     We still don't have a "to."

13          MR. KESSLER:  It's not an e-mail,

14     Your Honor.  It's a loose file document.

15          THE COURT:  It's what?

16          MR. KESSLER:  It's not an e-mail.

17     It's a document.

18          THE COURT:  But it's under the

19     column, e-mail from author.

20          MR. KESSLER:  It's slash author.

21          THE COURT:  Oh, or author.  That's

22     what I wasn't understanding.

23          So the author is Steve Duke to who?

24          MR. KESSLER:  It wasn't.  It was a

25     document he drafted containing legal
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1     advice.

2          THE COURT:  Let me go all the way

3     down here.

4          Privilege comments, PIP

5     accomplishments, 2013, attorney/client

6     work product.

7          So Mr. Udell, tell me what you --

8     what's deficient here?  What are your

9     problems as the lawyer who is trying to do

10     discovery?

11          MR. UDELL:  Mr. Duke is not an

12     attorney, so I don't know how it could be

13     attorney/client privilege.

14          THE COURT:  So let me look at your

15     chart.  You have Duke as litigation

16     director.

17          MR. UDELL:  Correct.

18          THE COURT:  But if the litigation

19     director is speaking to lawyers --

20     litigation director -- isn't that

21     privileged?  But I need to know the "to."

22          MR. UDELL:  Correct, Judge.

23          THE COURT:  I'm not going to do this

24     every time, but maybe I will.

25          Why don't we know the "to"?
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1          MR. KESSLER:  Your Honor, there are

2     two things here.  I want to point out, we

3     do have a motion to strike this reply.

4          THE COURT:  A motion to strike what

5     reply?

6          MR. KESSLER:  This reply to these

7     in-camera motions.

8          THE COURT:  Why?

9          MR. KESSLER:  Because if you look at

10     the original motion, all this new stuff

11     wasn't raised in the original motions.

12          THE COURT:  So here is a bulletin:

13     Denied.

14          MR. KESSLER:  I understand that, Your

15     Honor, but that's why there is no --

16          THE COURT:  So prepare an order for

17     me on that.  I'm not striking this.  We

18     are moving forward.

19          MR. KESSLER:  No, that's why -- I'm

20     just explaining, Your Honor, why you don't

21     have a substantive response on all of

22     these issues because we couldn't file a

23     sur-reply, all right.

24          Before HLG filed these things, he

25     never raised with us deficiencies in the
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1     log.  Remember, the original motion

2     says --

3          THE COURT:  You stated that in your

4     papers.

5          MR. KESSLER:  Right.

6          THE COURT:  But they don't have to

7     tell you to do an appropriate log.  The

8     case law tells you what you are supposed

9     to include.

10          MR. KESSLER:  And the reason, Your

11     Honor, that the log looks the way it does

12     is that, if you remember, the Court

13     ordered us to prepare the original

14     comprehensive log of 16,000 entries in 10

15     days.  And the way we did that was -- in

16     order to make sure that -- and we focused

17     on making sure that the right thing --

18          THE COURT:  You mean the focus log?

19          MR. KESSLER:  No, the original

20     comprehensive log on October 10th of last

21     year.

22          THE COURT:  Well, my understanding of

23     the history is that you guys made that

24     wider in scope than what Tony Marin had

25     ordered.
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1          MR. KESSLER:  We've gone down that

2     road, Your Honor.

3          THE COURT:  I know.

4          MR. KESSLER:  I don't think we need

5     to rehash that.

6          THE COURT:  Correct.

7          MR. KESSLER:  I will say, if I did

8     not put --

9          THE COURT:  So why are we there?  I'm

10     going to build a wall, old history and

11     new.

12          MR. KESSLER:  But you asked me why

13     the log looks the way it does.

14          THE COURT:  Yes.

15          MR. KESSLER:  And the reason is, in

16     order to get all the entries into the log

17     within 10 days, we had to pull them all by

18     extracting the metadata --

19          THE COURT:  But that was 10 days a

20     million years ago.

21          MR. KESSLER:  That's correct.

22          THE COURT:  When I came into the

23     picture, I asked you guys to just give me

24     a privilege log to the request for

25     production that they asked for a year and
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1     a half ago.

2          MR. KESSLER:  Right.  You asked me to

3     focus the log down on just the January

4     7th --

5          THE COURT:  Those 15 questions.

6          MR. KESSLER:  Right.  And in order to

7     meet that deadline, the Court gave us

8     20 days to do that, we had -- that wasn't

9     about changing the log or the quality of

10     the entries, it was me marshalling a team

11     of 10 people -- or excuse me, USAA and the

12     legal team marshalling a team of 10 people

13     to redo everything on the log.

14          And I agree, Your Honor, that the

15     metadata entries for some of these

16     provisions are inadequate.

17          THE COURT:  Correct.

18          MR. KESSLER:  And when this was

19     brought to our attention by HLG, we

20     started to work through it to then correct

21     the entry.

22          So for instance, as the Court can see

23     by looking at the log, right, there are

24     things that are authors that are numbers

25     and codes.
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1          THE COURT:  Right.

2          MR. KESSLER:  Those are computer

3     codes of the people who wrote the

4     document.  The computer did not put in the

5     actual name of the person.

6          THE COURT:  But you have to look --

7     do the research.

8          MR. KESSLER:  You are correct, Your

9     Honor.

10          THE COURT:  So here is the problem.

11     Wait, let me stop you.

12          So this is why the other side, the

13     plaintiff/codefendants, are so angry and

14     frustrated, because all your papers insist

15     that the ball is in their court to state

16     with particularity, which of these

17     privilege entries they are objecting to

18     and why, when many of them are deficient.

19          I couldn't even study this log and

20     make sense of it.

21          MR. KESSLER:  That frustration is

22     legitimate, Your Honor.

23          THE COURT:  Okay.

24          MR. KESSLER:  I would argue the vast

25     majority of the entries are complete and
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1     full and meet the requirements under the

2     federal law -- under the Florida law you

3     mentioned.

4          The ones that aren't, right, where

5     there are no dates and where there are

6     codes or no authors, we can go back and

7     fill in that information.

8          THE COURT:  Why haven't you just been

9     doing that every single day of your life?

10          MR. KESSLER:  I've had to respond to

11     55 motions for sanctions, Your Honor, so

12     that's taken up a lot of my time.  But I

13     will endeavor to get that done as quickly

14     as possible, Your Honor.  I appreciate

15     that point.

16          I don't think -- in my view, this is

17     a major pivot by HLG.  The original thing

18     is, I demand in-camera because I want

19     in-camera.  I cite four cases that aren't

20     on point.  We respond to that motion, and

21     then we get a whole new reply with a whole

22     new set of arguments, and I'm not allowed

23     to respond in paper because I can't file a

24     sur-reply.

25          THE COURT:  But their position, I
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1     think, is technically correct, in that an

2     in-camera review is either warranted or

3     mandated or at least prudent.

4          So I think that if I get to a point

5     where I can understand the privilege log,

6     and I say, without reviewing the

7     documents, overruled, give them all the

8     documents, it's going to be an abuse of

9     discretion.

10          MR. KESSLER:  No, I absolutely agree

11     with you there, Your Honor.  The issue

12     should be, they point to the log, either

13     in whole or in part, hopefully in part, we

14     narrow the issues and say, we don't think

15     -- for instance, one of the issues that's

16     come up routinely, as Mr. Udell mentioned,

17     was that no litigation managers

18     communicating to each other can contain

19     work product or attorney/client privilege.

20     We disagree with that.

21          THE COURT:  Give me a hypothetical of

22     one encounter between two litigation

23     managers that could include privilege.

24          MR. KESSLER:  Sure.

25          THE COURT:  Hypothetically.
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1          MR. KESSLER:  Absolutely.

2          Litigation Manager 1 talks to a

3     lawyer orally and says:  I need you to get

4     this information for this case.  The

5     litigation manager then e-mails Litigation

6     Manager 2 and says:  Lawyer has asked me

7     for this information so that we can

8     support this issue in this case.

9          That is legal advice of the lawyer

10     being transmitted by -- in this case,

11     their people that they supervise, right.

12     And the case law is very clear that

13     secretary, paralegals --

14          THE COURT:  Oh, sure.

15          MR. KESSLER:  All of those people are

16     within the privilege.

17          Moreover, if a litigation manager on

18     behalf of a lawyer says to a client, is

19     this true or is this fact or what is our

20     position on this, that's also seeking

21     legal advice.

22          THE COURT:  So let me also understand

23     the scope of your privilege.  Are you

24     claiming attorney/client privilege only on

25     Colon and Chacon -- is it Chacon Herrera
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1     or Herrera Chacon?

2          MR. ZACHERL:  Chacon Herrera, Judge.

3          THE COURT:  So are you claiming --

4     well, let me not guess.

5          What is the scope of this privilege,

6     of your attorney/client privilege?

7          MR. KESSLER:  These are

8     communications between USAA and its

9     lawyers and its lawyers supervisors in all

10     matters --

11          THE COURT:  On what topic?

12          MR. KESSLER:  On hundreds of topics

13     that all those topics are responsive to

14     his 15 document requests from the

15     January 7th.

16          THE COURT:  Can I please have in my

17     hand a copy of that document request?

18          MR. KESSLER:  I don't have --

19          THE COURT:  I looked everywhere.  I

20     looked on the computer last night, in

21     Odyssey.  I need those questions.

22          Do you have them on your computer?

23     Can you e-mail them to Deffy?

24          MR. KESSLER:  I can get them e-mailed

25     to me, Your Honor.  I don't have -- wait,
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1     that's not true.  I have them on that

2     computer, I believe.  I have to disconnect

3     because it has other privileged

4     communications.

5          THE COURT:  I don't want anything to

6     do with your computer.

7          MR. KESSLER:  I know, but I can't

8     open that up without accessing -- this is

9     my work computer.

10          THE COURT:  Okay.

11          MR. KESSLER:  It contains advice I

12     give to other clients.

13          THE COURT:  Who is asking you for

14     that?

15          MR. KESSLER:  No one, but I didn't

16     want it on the screen.

17          THE COURT:  Oh.

18          Do you want an e-mail address?

19          MR. KESSLER:  Let me make sure I have

20     it first.

21          THE COURT:  Mr. Udell, do you have it

22     handy?

23          MR. UDELL:  I'm trying to find it

24     first.

25          THE COURT:  Whoever finds that first,
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1     we can e-mail that to Deffy, because

2     that's how I'm going to see if these

3     documents are responsive to that.

4          I looked everywhere for that.  I went

5     on Odyssey last night.  Because typically,

6     the discovery questions are not filed, but

7     if they are objected to -- so I searched

8     all the objections.

9          MR. HERSSEIN:  Judge, it's File

10     Number 36303906 --

11          THE COURT:  One more time.

12          MR. HERSSEIN:  36303906.  It was

13     e-filed on January 7, 2016.  If the Court

14     wants, I can send it.

15          THE COURT:  Yes, send it to Deffy.

16          So it's dcastillo.

17          MR. HERSSEIN:  What is it, Judge?

18          THE COURT:

19     Dcastillo@jud11.flcourts.org.

20          MR. HERSSEIN:  I just e-mailed it.

21          THE COURT:  That's the 15 questions?

22          MR. HERSSEIN:  Yes.

23          THE COURT:  Let's get four copies.

24          So anyway, you were saying.

25          MR. KESSLER:  So I think Your Honor
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1     is absolutely correct.  And from our

2     perspective, the in-camera review at this

3     point would be a waste of judicial

4     resources.

5          There is, I think, just over 1,000

6     documents on the privilege log.  Going

7     through 1,000 documents by you, I don't

8     think is a good use of your time.

9          THE COURT:  I've thought of that a

10     million times.  That's why I'm asking you

11     what these privileges are about.

12          MR. KESSLER:  But remember, just --

13     and you are going to get the requests,

14     right, and these documents -- all these

15     documents are responsive to those

16     requests, but the privileges don't

17     necessarily line up with those requests,

18     right.

19          The privileges, I'm giving advice on

20     a matter that's relevant to that request,

21     but it could be, like, work product.  Like

22     you are going to see, one of the questions

23     was:  Any and all information evidencing

24     assignment of PIP things to Dutton.

25          That's going to cover a ton of
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1     communications between USAA and Dutton

2     internally within USAA about Dutton cases,

3     and the same thing applies to Roig.  So

4     that ends up --

5          THE COURT:  But that may also be a

6     relevance issue.

7          MR. KESSLER:  Well, we did not object

8     -- we did not object -- like, we didn't

9     try to narrow these too much because we

10     didn't want to get into a huge fight

11     about, are we then hiding documents by

12     calling them irrelevant even though they

13     are entitled to them for responsiveness.

14          THE COURT:  Because what's important

15     to me also, and to you, is something may

16     be privileged, but I may deem it

17     discoverable because of our malpractice

18     count or something else.

19          MR. UDELL:  Correct, Judge.

20          THE COURT:  So this is very difficult

21     from a judge's standpoint.

22          MR. KESSLER:  It is extremely

23     difficult from all of our standpoints,

24     Your Honor.  We tried to raise this exact

25     issue very early on in this case about how
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1     we would deal with the privilege issues

2     because we knew they would be so thorny.

3          And I want to be clear, though, when

4     you said the waiver issue, there should be

5     no communications on this privilege log

6     between us -- between USAA --

7          THE COURT:  I didn't say waiver.

8          MR. KESSLER:  You said there might be

9     malpractice issues.  If it's privileged,

10     it's not discoverable.  So the only way it

11     would become discoverable is if the

12     privilege is waived.

13          THE COURT:  Oh, yes.  I see what you

14     are saying.

15          MR. KESSLER:  Right.

16          THE COURT:  You didn't waive it by

17     virtue of suing him for malpractice.

18     That's an issue we need to litigate.

19          You disagree.  I read it in your

20     papers.

21          MR. KESSLER:  And there is a case

22     directly on point, so that helps.  And I'm

23     happy to go through that now if you want.

24          I think the most helpful thing to do

25     at this point, I see two or three
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1     alternatives.  First, you order us to go

2     back and go through and let's discuss

3     right now --

4          THE COURT:  We can't do that because

5     I want to hear fully from Mr. Udell, and I

6     want -- it's important that we hear from

7     them because they are the recipient of

8     this log and they are the ones that are

9     supposed to be able to react legally to

10     this log, and instead, they want me to

11     look at it.  But I want to be able to hear

12     them and maybe instruct you to tweak it

13     some more.

14          But let's look at these questions for

15     a second.  So the one category, loosely,

16     is:  Any and all communication in any form

17     between a bunch of USAA people relating to

18     our plaintiff and specifically the

19     decision to terminate him.

20          So how is that privileged?

21          MR. KESSLER:  So most of those people

22     that you just looked through are all

23     either lawyers or work for lawyers within

24     the USAA legal department.

25          THE COURT:  Okay.

A159

STRIC
KEN



305-374-8868    service@fernandezcr.com
Fernandez & Associates Court Reporters

Page 83

1          MR. KESSLER:  There are legal

2     implications whenever you fire anyone,

3     right, or if you decide to continue

4     working with them, right, so there are

5     legal issues being dealt with --

6          THE COURT:  Well, let's not talk

7     hypotheticals.  Catina Tomei, we know who

8     she is.  Alan Bunge, B-U-N-G-E, is an

9     executive.

10          MR. KESSLER:  He is a lawyer.  He is

11     licensed to practice.  He's in-house

12     counsel.

13          THE COURT:  He's a lawyer?

14          MR. KESSLER:  Yes.

15          THE COURT:  Is he just degreed as a

16     lawyer or is he --

17          MR. KESSLER:  He provides legal

18     advice to USAA.

19          THE COURT:  In the general counsel's

20     office?

21          MR. KESSLER:  He's in the legal

22     operations of -- actually, okay.

23          THE COURT:  Jennifer Tate, executive

24     director.

25          MR. KESSLER:  Lawyer, in-house
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1     counsel and licensed to practice law, yes.

2     Provides legal advice to USAA.

3          THE COURT:  She is a lawyer.

4          Steve Duke.

5          MR. KESSLER:  Litigation manager.

6          THE COURT:  Litigation director.

7          Lawyer?

8          MR. KESSLER:  No, I don't think --

9          MR. GARCIA-LINARES:  Litigation

10     manager.

11          THE COURT:  Brad Wallen is not on my

12     list.

13          MR. KESSLER:  Litigation director

14     manager, not a lawyer.

15          THE COURT:  Bradley, litigation

16     operation, non-lawyer.

17          MR. KESSLER:  Right.  Works for

18     lawyers.

19          THE COURT:  Thomas Strasburger, vice

20     president claims operation.

21          MR. KESSLER:  Former lawyer for USAA.

22          THE COURT:  Former outside counsel?

23          MR. KESSLER:  No, in-house, but he's

24     left the company.  He retired.

25          THE COURT:  But he is a lawyer?

A161

STRIC
KEN



305-374-8868    service@fernandezcr.com
Fernandez & Associates Court Reporters

Page 85

1          MR. KESSLER:  Yes.

2          THE COURT:  Gale Young.

3          MR. KESSLER:  Litigation manager, not

4     a lawyer.  Oh, I'm sorry, there are so

5     many names.  She is a lawyer.  I

6     apologize.

7          THE COURT:  It says USAA, PNC

8     counsel.  Enterprise litigation.

9          What is PNC counsel?

10          MR. GILLMAN:  Property and casualty.

11          THE COURT:  Thank you.  Raul de la

12     Garza, G-A-R-Z-A, executive director

13     claims litigation operations.

14          MR. UDELL:  Non-lawyer.

15          THE COURT:  Non-lawyer.  Chris Laia,

16     L-A-I-A.  What is --

17          MR. GILLMAN:  Lawyer.

18          THE COURT:  Lawyer?

19          MR. KESSLER:  Yes.

20          THE COURT:  Karen Morris.

21          MR. KESSLER:  I don't believe she is

22     a lawyer.  I don't believe she is on the

23     privilege log.

24          THE COURT:  AnnMarie, one word,

25     A-N-N-M-A-R-I-E, Simonson,
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1     S-I-M-O-N-S-O-N.

2          MR. KESSLER:  Lawyer, in-house

3     counsel for USAA.

4          THE COURT:  Tom Sundquist --

5          MR. KESSLER:  Lawyer.

6          THE COURT:  -- S-U-N-D-Q-U-I-S-T.

7          MR. KESSLER:  Sorry, Your Honor.  He

8     is a lawyer.

9          THE COURT:  Lawyer, okay.

10          MR. KESSLER:  I think you now

11     understand why our original log was so

12     large.  Almost all the documents and

13     communications that HLG is seeking are

14     between lawyers.

15          THE COURT:  All right, so the

16     decision to terminate HLG.

17          So we have a plaintiff who is suing

18     its former client, Count 1, breach -- so

19     it's the breach of the addendums of the

20     master engagement agreements.  So this

21     lawyer has a contract with USAA, and that

22     contract was terminated, the plaintiff is

23     saying without just cause, in other words.

24          So if I am doing an in-camera review

25     of these documents that relate to this
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1     topic area, communications between USAA

2     and any of these lawyers, let's say,

3     relating to the decision to terminate,

4     what's barred from production?

5          So what if the communication is, you

6     know what, Herssein, his bills are too

7     high, we can get cheaper with Dutton, and

8     we are unhappy with the way he handled

9     that one affidavit in the Colon matter,

10     and let's just let him go.

11          You are saying that's, in this

12     particular case, not discoverable?

13          MR. KESSLER:  Well, I would have said

14     most of that was business advice, and

15     we've already produced that, to the extent

16     that conversation occurred.

17          When you talked about evaluating a

18     lawyer and it's strategies in a particular

19     case, and depending how it was phrased and

20     if it was primary legal advice, then that

21     would be protected in our view, right.

22          And we have gone through these

23     documents, and to the extent these

24     communications -- and we produced,

25     remember, 30,000 documents.  To the extent
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1     these are primarily business advice and

2     not legal advice, we've produced them.

3          To the extent they are appear more to

4     be legal advice and legal risk and what

5     are the ramifications, for instance, what

6     are we going to do with all of HLG's

7     cases, should we settle them, should we --

8          THE COURT:  Right.

9          MR. KESSLER:  That seems to be more

10     legal advice.  That's not a business

11     question.  Management of individual cases

12     and a portfolio of cases that was being

13     handled by HLG at the time is significant

14     legal risk to the company and is a legal

15     advice of lawyers to the client.

16          THE COURT:  And then just the

17     mechanics.  Let's say I do an in-camera

18     inspection of all these documents, and

19     there is a pile that I think should be

20     produced, do I get to have an ex-parte

21     communication with the producer to give

22     you a chance to explain?

23          MR. KESSLER:  I think the best thing

24     to do in that circumstance, because I

25     would try to have as few ex-parte
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1     communications as possible.

2          THE COURT:  I try to have zero.

3          MR. KESSLER:  Right, but there are --

4          THE COURT:  But in this sense, I

5     mean, I don't know.

6          MR. KESSLER:  Well, you raised the

7     issue, and I didn't just want to say no to

8     Your Honor.

9          THE COURT:  I just want to tell you

10     that I don't generally do that.

11          MR. KESSLER:  I didn't think you did.

12     So I think the appropriate thing to do

13     would be, if we do any in-camera review,

14     right, the question is, what more

15     information could we provide to you to

16     make that as -- so that you can make

17     complete decisions about these documents,

18     right, and give HLG the opportunity to

19     contest whatever facts we put forth

20     regarding those documents.

21          So for instance, just so Your Honor

22     is aware --

23          THE COURT:  I just see that this is

24     so perilous, a discretionary ruling on my

25     part, that it could make the entire case a
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1     dress rehearsal.

2          MR. KESSLER:  I'm very well aware of

3     that risk, Your Honor.  Two things that

4     we've done already that might be helpful.

5          So you have not seen this yet, but

6     our response to their motion to strike --

7     remember, we couldn't respond to the

8     replies.  I provided an affidavit giving

9     additional facts about those 220, so that

10     they could evaluate that information more

11     fully, which is normally what happens in a

12     meet and confer situation.

13          THE COURT:  Okay.

14          MR. KESSLER:  The other thing that we

15     could do to make this easier -- it's

16     expensive, and I have not cleared this

17     with my client.  We've reviewed these

18     documents and we've provided this.  These

19     are all the ones responsive to the

20     January 7th request.

21          I could further break this down by

22     request, which ones are responsive.

23          THE COURT:  That would have been nice

24     from the beginning.

25          MR. KESSLER:  Okay, it would be nice.
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1     It's not required under any law, right.

2     You could order me to do it, but it's a

3     burden -- it's an unreasonable burden on

4     my client.

5          Remember, these -- the requests

6     that's being asked is saying, please get

7     documents between all these lawyers,

8     right.

9          THE COURT:  I'm just saying nice for

10     me, because I feel I do have to do an

11     in-camera review.

12          Mr. Udell, what would you like to

13     say?

14          MR. UDELL:  Thank you, Judge.

15          Remember, let's talk about the time

16     line.  The request was January 2016.  They

17     have until February 10th.  They take their

18     appeal.  They take their sweet time --

19          THE COURT:  I know.

20          MR. UDELL:  -- do nothing.

21          THE COURT:  It's outrageous the time

22     that has gone by.

23          MR. UDELL:  They've got a year.  They

24     produced the first privilege log, 487

25     pages.  You looked at it and said, what
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1     are you guys doing?  Change it.

2          They get another shot.  They give us

3     this March 6th privilege log,

4     unintelligible.  It's referencing -- it's

5     not complete.  They've had a year plus to

6     do this.

7          And you know, the case we cited, the

8     case Sholar versus Zalus case, in that

9     case, the party -- the Court denied the

10     motion to strike the privilege log.  The

11     3rd District Court of Appeal overturned it

12     and said, you've waived the privilege

13     because the privilege log itself was --

14          THE COURT:  I know.  I don't want to

15     go there.  I saw those cases.

16          MR. UDELL:  You would be justified,

17     Judge.  It's not a case where --

18          THE COURT:  Before we pull that

19     grenade pin, let's continue to try to do

20     this appropriately.

21          MR. UDELL:  What we want is, produce

22     every document on their privilege logs and

23     have the Court do an in-camera inspection

24     and say, what is the legal advice of this

25     e-mail, the alleged attorney/client
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1     privilege they are claiming on this

2     e-mail.

3          Because when we are looking at the

4     log, it's litigation manager to litigation

5     manager.  And they are saying, well, I

6     talked to a lawyer.  Really?  That's

7     nowhere in the log.  There is nothing to

8     alert us to that.

9          So every document on there, on their

10     log, needs to be produced to the Court.

11     The Court can go one by one and say, yes,

12     no, yes, no.  That's the only way this can

13     get done, Judge.

14          THE COURT:  Instead of going back and

15     forth.

16          MR. UDELL:  Correct, because they are

17     going to come back with another privilege

18     log and new numbers.

19          THE COURT:  How am I going to go

20     through 1,400 documents?

21          MR. UDELL:  Judge, we ask -- I think

22     in our second motion, there was a list of

23     250 documents, give or take.  Start with

24     those.  Produce those 250 documents to you

25     by the number we designated, because we
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1     took them from their first privilege log,

2     and then they came back with their second

3     privilege log and they didn't use the same

4     numbers.  So I was going off their first

5     privilege log.

6          Take those documents, have the Court

7     do an in-camera inspection on those

8     documents and say --

9          THE COURT:  That's doable.

10          MR. UDELL:  -- privileged, yes, no,

11     yes, no.

12          THE COURT:  The second category

13     references the same individuals, and it's

14     asking for any evidence indicating

15     satisfaction or dissatisfaction with the

16     plaintiff.

17          I think that that's a good topic.

18          MR. KESSLER:  It's a fine topic.

19     It's not irrelevant.  But I can talk about

20     a lawyer giving him praise or critique as

21     part of privilege communication.  It

22     doesn't make the document not privileged.

23          THE COURT:  Give me an example of

24     that, because when I'm back there

25     reviewing it, my fear is that I'm not
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1     going to see the privilege that you are

2     seeing.

3          MR. KESSLER:  So if, you know, so

4     communications --

5          THE COURT:  Make it up.

6          MR. KESSLER:  I'm trying, Your Honor.

7          HLG did very well on this motion

8     today.  This sets up the following

9     possible avenues in this case.  Should we

10     settle this for $1.2 million?

11          THE COURT:  Okay.

12          MR. KESSLER:  Right.  I mean, that's

13     -- you can embed a critique or a

14     compliment to a lawyer in almost any

15     privileged communication.  I often get

16     them from my client, mostly I hope

17     compliments.

18          THE COURT:  But that's important to

19     him.

20          MR. KESSLER:  But it doesn't make it

21     not privileged.  I'm not saying it's not

22     relevant.

23          THE COURT:  No, no.  Right.  So how

24     do we get beyond the next step?

25          MR. KESSLER:  I think Mr. Udell had
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1     suggested a good one.

2          THE COURT:  It's the sword and the

3     shield.  You sue him for malpractice, and

4     if there are documents that say, boy,

5     Herssein really hit it out of the park,

6     great job, or you know, we -- you are

7     recommending liability in this case, we

8     totally disagree, or we want to fight on

9     principle, let's say.

10          MR. KESSLER:  Right.

11          THE COURT:  You may be right Mr.

12     Herssein, but we would rather pay you than

13     the defendant or plaintiff.

14          MR. KESSLER:  But Your Honor, the

15     malpractice issue and the waiver of the

16     malpractice is only between communications

17     between USAA and Mr. Herssein.

18          For Ari v. Vinian (phonetic), it

19     talks about this directly and says the

20     malpractice waiver does not reach any

21     other lawyers, not successor, not

22     co-counsel, not other counsel.

23          THE COURT:  No, I agree with that.

24          MR. KESSLER:  So to the extent that

25     two lawyers at USAA or a lawyer for USAA
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1     and an executive at USAA talk about a case

2     that's relevant to Mr. Herssein's

3     malpractice, that's privileged

4     communication, just like my communications

5     with my client now about his malpractice

6     in our view --

7          THE COURT:  No, we've litigated that

8     issue.

9          MR. KESSLER:  Right.

10          THE COURT:  I'm talking about at the

11     time when they were contemplating firing

12     the law firm.

13          MR. KESSLER:  Right.  But you could

14     still be having legal -- those

15     communications within a client and a

16     lawyer and privileged advice.  But as I

17     said, I think Mr. Udell's suggestion is a

18     good one.

19          There are currently -- of the

20     documents that he's -- in the exhibit,

21     there are 220.  We've actually

22     de-designated --

23          THE COURT:  So in this March 2017

24     production privilege log, we are only

25     talking about 220 documents?
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1          MR. KESSLER:  No.  His exhibit to

2     reply, which is the same exhibit as the

3     motion to strike.

4          THE COURT:  Exhibit A?

5          MR. KESSLER:  Yes, which is 220

6     documents.  There is now -- we've

7     de-designated 24 of those.  We've produced

8     those.  We re-reviewed those.  And for a

9     variety of reasons, we decided it's not

10     worth fighting over and we produced them.

11          THE COURT:  The others?

12          MR. KESSLER:  We've removed the

13     additional documents that Mr. Herssein

14     says are irrelevant.  He says these

15     documents don't matter to anything, I

16     don't know why they are on the privilege

17     log, you are just padding the privilege

18     log.  So we removed those documents.

19          So there are now 171 --

20          THE COURT:  And those is responsive

21     to this January --

22          MR. KESSLER:  Yes.

23          THE COURT:  Let me have those.  When

24     can I get those, all of those?

25          MR. KESSLER:  Okay.
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1          THE COURT:  Those 200 some odd

2     documents.

3          MR. KESSLER:  How would you like

4     them, Your Honor?  Would like them in a

5     binder, would like them on the computer?

6     And what other information do you need,

7     since you don't know all the people?

8          THE COURT:  Well --

9          MR. KESSLER:  Mr. Herssein knows them

10     because he's already dealt with them.

11          Do you want me to give you a list of

12     the different people and their roles?

13          THE COURT:  I mean, they've got --

14          MR. KESSLER:  That chart is, in our

15     view, is inaccurate.  He claimed a bunch

16     of people were executives who are lawyers.

17          THE COURT:  Give me a key then.

18          MR. UDELL:  The determining factor is

19     whether there was legal advice was

20     rendered.  If the person happens to be a

21     lawyer, but they are an executive and

22     didn't act as a lawyer, it's what they are

23     saying.  That's why you have to look at

24     everything.

25          We've asked this Court to do an
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1     in-camera inspection of all the documents

2     on the March 6th --

3          THE COURT:  I thought you just said

4     that --

5          MR. UDELL:  I'm saying to start.  But

6     I think we are entitled -- we are entitled

7     to it as a matter of law, Judge.  I think

8     once you look at what we initially asked

9     for, you are going to get a flavor of

10     where we are.  But we are entitled to an

11     in-camera inspection on all of the

12     documents on the March 6th log.

13          They had a year and a half to do

14     something, Judge.  They filed an appeal to

15     buy their time and do whatever they are

16     doing.  Then they file this privilege log,

17     which is, per se, fraudulent, according to

18     us.

19          THE COURT:  What is fraudulent?

20          MR. UDELL:  Because they are claiming

21     attorney/client when it's not

22     attorney/client documents, Judge.

23          So produce those documents to the

24     Court.  The Court determines whether the

25     attorney/client privilege applies.  If it
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1     doesn't, it just goes to the fraud issue,

2     but we get those documents.

3          THE COURT:  All right.  So I want you

4     to give me a cast of characters, a key,

5     that deals with the names of the

6     participants in these communications and

7     their titles.

8          MR. KESSLER:  Your Honor, I think

9     that if you look at the initial set that

10     Mr. Udell -- and you could then decide, if

11     it makes sense, to look at the entire

12     list.

13          THE COURT:  I'm going to look at -- I

14     want you to give me the smaller set, those

15     200 documents.

16          MR. KESSLER:  Okay.

17          THE COURT:  And then this is your

18     privilege log, which you produced.  You

19     produced it in March 2017, and you

20     produced it in May.  Then you have to

21     produce all these records to me in-camera,

22     to review in-camera.

23          MR. KESSLER:  Okay.

24          THE COURT:  This is the position that

25     you put yourself in.
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1          MR. KESSLER:  Your Honor, can I make

2     a suggestion, that you let a special

3     master do this, so we can keep the case

4     moving?  Would it make sense to have a

5     special master?

6          THE COURT:  I think they objected.

7          MR. HERSSEIN:  The only reason we

8     objected, Your Honor, is because the Court

9     itself needs to see the palpable

10     fraudulent, false and misleading entries,

11     which I took a long time to go through

12     just the first 12 pages.  And I pulled

13     over 200 misleading entries on the

14     privilege log.  That's why we objected.

15          THE COURT:  You said that in your

16     papers.  Show me some --

17          MR. HERSSEIN:  Mr. Udell was in the

18     middle of that.

19          THE COURT:  Go ahead, Mr. Udell.

20          MR. UDELL:  Sure, Judge.

21          THE COURT:  You can start from

22     wherever you want.  So for example, 092 --

23          MR. UDELL:  What page of the

24     privilege log, Judge?  I'm going by my

25     Exhibit A.
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1          THE COURT:  Page 1, 00092.  I don't

2     see -- oh, I was looking at today's list.

3     Hold on.

4          00092, is that on today's list?

5          MR. UDELL:  Well, if you look at -- I

6     think we went through the first two,

7     Items 136 and 137, on the March privilege

8     log.

9          THE COURT:  Yes.

10          MR. UDELL:  Page 1.

11          THE COURT:  LM to LM is not

12     attorney/client privilege.  LM is

13     litigation manager.

14          MR. UDELL:  Correct.

15          THE COURT:  So that is Steve Duke,

16     litigation manager, to who?  We don't

17     know.  Talking points for Florida Port.

18     Management, Catina, attorney/client,

19     internal LM to LM work product.

20          "LM" is what.

21          MR. KESSLER:  Litigation manager to

22     litigation manager.

23          THE COURT:  Give me an example, how

24     is that privileged?

25          MR. UDELL:  How is it attorney/client

A180

STRIC
KEN



305-374-8868    service@fernandezcr.com
Fernandez & Associates Court Reporters

Page 104

1     privilege.

2          THE COURT:  Attorney/client

3     privilege.

4          MR. KESSLER:  This is 192?

5          THE COURT:  No, 137.

6          And what's "portfolio management"?

7          MR. KESSLER:  So they have a

8     portfolio of cases, all right.

9          THE COURT:  Oh.

10          MR. KESSLER:  This is a document.

11     It's internal notes collected from the --

12     we collected this from the Legal Group

13     Timeshare that was authored by Tomei.

14          THE COURT:  What's a "Legal Group

15     Timeshare"?

16          MR. KESSLER:  The group share, where

17     they store all their documents when they

18     are doing notes.  It's a document

19     management system.

20          THE COURT:  Okay, document

21     management.

22          MR. KESSLER:  For the internal legal

23     group within USAA.

24          THE COURT:  Well, but she is not a

25     lawyer.
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1          MR. KESSLER:  No, but on behalf of a

2     lawyer, she created -- this is notes

3     regarding how to manage the PIP portfolio

4     of cases.

5          MR. HERSSEIN:  Excuse me, Judge.

6          THE COURT:  Wait, wait.  Notes on how

7     to manage the PIP portfolio, like a cheat

8     sheet?

9          MR. KESSLER:  Let me see if I have

10     it.  Yes, it's notes from a meeting, it

11     appears.

12          THE COURT:  It's notes from a meeting

13     with lawyers?  Who was at the meeting

14     without saying who --

15          MR. KESSLER:  I don't know who was at

16     the meeting.

17          THE COURT:  Do we know if it was just

18     a management meeting or do we know -- like

19     risk managers or is it lawyers?

20          MR. KESSLER:  It's not risk managers.

21     Remember, Tomei works for legal

22     department, not the risk compliance group.

23     She is within the legal operations of

24     USAA.

25          THE COURT:  Do you have that document
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1     here?

2          MR. KESSLER:  Yes, Your Honor.

3          THE COURT:  Can I look at it in the

4     back with my lawyer?  I just need to see

5     an example.

6          Come, Catherine.

7          (Thereupon, a brief recess was

8     taken.)

9          THE COURT:  Let's go back on the

10     record.  I have to speak cryptically here.

11          So looking at this document, which is

12     137, I know from the chart that this is LM

13     to LM, right, litigation manager to

14     litigation manager.  It says

15     attorney/client, internal, litigation

16     manager to litigation manager, work

17     product.

18          MR. KESSLER:  Correct.

19          THE COURT:  Okay.  So what I don't

20     know is this litigation manager to

21     litigation manager, who is the source of

22     this that they are talking about?  Because

23     I would say, give it to them, but because

24     I don't know where the work product is

25     here.
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1          MR. KESSLER:  Well, I think the work

2     product is actually -- I mean, the easiest

3     thing to see there is, because it's

4     created in anticipation of active cases,

5     clearly.  Because the work product doesn't

6     have to be by lawyers under Florida.  It

7     could be anyone and the client, right.

8     And there no doubt -- I mean, you can read

9     on its face it's about active cases.

10          THE COURT:  This is very difficult,

11     because I would like to have a

12     conversation with them outside of your

13     presence because I --

14          MR. HERSSEIN:  Okay, but then --

15          THE COURT:  I'm not ordering it.  I'm

16     thinking out loud.

17          MR. HERSSEIN:  We are going to have a

18     problem then.  Maybe we should be in a

19     another courtroom.

20          THE COURT:  Because I'm thinking, I

21     don't understand why I can't produce this.

22          MR. KESSLER:  Okay.  Well, Your

23     Honor --

24          MR. HERSSEIN:  Judge, here is an

25     example emblematic of why this Court must
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1     conduct this in-camera inspection, and

2     after it does, it likely is going to

3     strike it.

4          I direct the Court's attention,

5     respectfully, to my Exhibit A, okay, where

6     I'm going through my key and my samples of

7     the misleading and fraudulent entries.

8          If the Court looks at page 4, I put

9     on page 4 -- their privilege log, page 4,

10     I have 27 entries that I tell the Court is

11     misleading, okay.  Page 4 of their

12     privilege log, I say there are 27 entries,

13     a sample of 27 entries that's misleading,

14     okay, or fraudulent.

15          Now, if the Court looks at --

16          THE COURT:  Wait, let me go to page 4

17     of their exhibit, right, of the March --

18          MR. HERSSEIN:  Of the privilege log.

19          I can direct the Court to the numbers

20     00972 of their log, 00973.

21          THE COURT:  Okay.

22          MR. HERSSEIN:  Right.  Tomei to

23     Hopwood.  They say attorney/client

24     privilege.

25          THE COURT:  Hopwood, H-O-P-W-O-O-D.
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1          MR. HERSSEIN:  That's Jeanie Hopwood.

2     She is a litigation manager.  She is not

3     an attorney.  Tomei is not an attorney.

4     How is this attorney/client privilege?

5          THE COURT:  Well, that's what we are

6     talking about.

7          MR. HERSSEIN:  What I'm saying is,

8     this is why we are here.

9          THE COURT:  I don't know that this is

10     fraudulent.  This is just -- for right

11     now, I'm just -- have the thought process

12     that reasonable minds differ, okay.

13     That's what I'm thinking.

14          MR. HERSSEIN:  Okay.  Our issue,

15     though, is, here we are.  We are saying,

16     we want these documents.  They are saying,

17     no, you don't get these documents because

18     they are privileged.  We say, put them on

19     a privilege log, let the Court decide

20     whether they are privileged.  They create

21     a privilege log.  First they create a

22     privilege log that has 16,000 entries.

23          THE COURT:  We are not going back

24     there.

25          MR. HERSSEIN:  But I'm setting this
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1     up.  This is why we are here, because they

2     keep changing --

3          THE COURT:  It's okay.

4          MR. HERSSEIN:  I point out that --

5          THE COURT:  But now we are doing the

6     hard work.  We have our hands in the mud

7     here.  And I'm holding some of the

8     evidence.

9          And if I just understand a few of

10     these -- it's almost like ruling on

11     deposition objections.  Once I get a

12     flavor for what the issue is, then I can

13     go.

14          MR. HERSSEIN:  So have them give you

15     right now 00972.

16          THE COURT:  I may do that.

17          MR. HERSSEIN:  That's Tomei to --

18          THE COURT:  I may do that.  But let

19     me just sort this one out.  I'm still

20     stuck on 00137.

21          MR. HERSSEIN:  Okay.  And Judge, I

22     understand that the Court is taking a lot

23     of time, but you shouldn't be.  You should

24     just tell them, give me the documents,

25     I'll do this in the next whenever the
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1     Court decides -- and I'm saying this

2     respectfully.

3          You are giving them so much leeway

4     that it's, A, causing us to incur a

5     tremendous amount of time.  It's stalled

6     -- not your fault.  What I'm saying is,

7     they produced the privilege log.  We have

8     to go through it.  We are pointing out to

9     the Court --

10          THE COURT:  I'm going to do the heavy

11     lifting.

12          MR. HERSSEIN:  I know, and I'm

13     thanking you for going through the time.

14          THE COURT:  I don't want them to go

15     back and do the privilege log again.

16          MR. HERSSEIN:  They just did, May

17     30th.  Now we have a new privilege log,

18     new numbers.

19          THE COURT:  But in order for me -- is

20     this jury or non-jury?

21          MR. HERSSEIN:  This is a jury trial.

22          THE COURT:  Let's say you win this

23     case, okay.  You win big.  And I have made

24     a horrible mistake on the production of

25     these documents.  The whole thing is
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1     coming back, okay.

2          So I, knock on wood, have a very

3     solid after affirmation rate.  Maybe it's

4     because I'm deliberate.  But when I get

5     reversed, it's not very often, and usually

6     it's debatable.  But I don't debate those

7     people.  I don't debate those smart

8     people.

9          But anyway, I don't want to make a

10     mistake here.  This is huge.  This is all

11     on me.  This is abuse of discretion.  This

12     isn't de novo, you know.

13          MR. HERSSEIN:  That's all we are

14     asking for.  We are just saying, guys,

15     give me the documents.  I'm going to

16     review it and I'm going to say whether or

17     not they get it.

18          THE COURT:  But I need to understand

19     their position, because this document, I

20     want to give it to you right now.

21          MR. HERSSEIN:  But you see, Judge,

22     that's what's unfair.

23          THE COURT:  I have to understand.

24          MR. HERSSEIN:  I understand, but

25     that's what's unfair.
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1          THE COURT:  Okay, but you are not

2     wearing the black robe, so you need to be

3     quiet.

4          So this document is what I was

5     expecting to see from a corporation,

6     because I've represented companies.  I

7     know how they are.

8          MR. KESSLER:  Right.

9          THE COURT:  So always thinking of

10     ways to do things better.

11          MR. KESSLER:  Right.

12          THE COURT:  So I don't understand

13     what's protected here.

14          MR. KESSLER:  So there is two things

15     I think that are protected there, Your

16     Honor.  One, it's clearly work product,

17     right.  Was it created in the anticipation

18     of an active case, a reasonably

19     anticipated or active case?  There is no

20     doubt that discusses a whole slew of a

21     portfolio of cases of how to manage and

22     handle that case.

23          THE COURT:  Right, but that's

24     different, so I totally disagree with you.

25          One thing is if the lawyers are
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1     saying -- outside lawyers are saying, from

2     now on, on dog bite cases, based on the

3     new case law, this is what I think we

4     should be doing.  That is legal advice on

5     dog bite cases, whatever.

6          This is not that.  This is --

7          MR. KESSLER:  Well, Your Honor,

8     that's not the scope of work product.

9     Work product is much broader.

10          THE COURT:  So I'm asking you:  How

11     is this --

12          MR. KESSLER:  All work product has to

13     be in order to satisfy -- and I don't have

14     all my case law here to support this

15     argument.  I'm a little bit off the top of

16     my head here.

17          THE COURT:  You tell me your argument

18     as to this document.

19          MR. KESSLER:  Because that document

20     was created in anticipation of an active

21     litigation in order to manage that

22     litigation.  That's sufficient under work

23     product.

24          THE COURT:  No, that's not true.

25          MR. KESSLER:  All right.
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1          THE COURT:  This is a business

2     decision.

3          MR. KESSLER:  That is --

4          THE COURT:  See, this is the problem

5     we are going to have.

6          MR. KESSLER:  And that's why I think

7     -- look, there are -- that's why we said,

8     I agreed with Mr. Udell, that the easiest

9     way to do this is to provide you the 200

10     -- it's actually about, I think, 117

11     documents.

12          THE COURT:  I think they have a

13     miscommunication there.  I think they want

14     me to start with the 200, but they want

15     all of this produced; is that right?

16          MR. UDELL:  That's correct.

17          MR. HERSSEIN:  That's correct, Judge.

18          THE COURT:  Let me ask this

19     mechanically.  Do I have to give a

20     specific ruling on each one of these

21     thousand entries?

22          MR. UDELL:  Correct, Judge.

23          MR. KESSLER:  Your Honor, I don't

24     think that's true.

25          MR. HERSSEIN:  That's the law.
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1          MR. KESSLER:  I think the easier

2     thing to do -- and that's why I think

3     starting with the 200 makes sense, right.

4     If you look at the 200 and you give us

5     instructions and say:  USAA, your scope of

6     work product is too broad, this is more

7     business advice, all documents like this

8     one should be pulled off the privilege log

9     and produced, then we, as officers of the

10     court, would go through the privilege log

11     and do that.  If there are any remaining

12     documents that HLG questions, then you do

13     an in-camera review of those.

14          I don't think -- you can give me

15     instructions that I can follow.

16          THE COURT:  The one thing I'm going

17     to need is -- I'm going to need a chart

18     that has space -- strike that.  I'm going

19     to need an electronic chart where I can

20     put my ruling on the side.

21          MR. KESSLER:  Okay.

22          THE COURT:  Because I'm not going to

23     do -- I'm not going to retype this and do

24     a specific court order.

25          MR. UDELL:  That's fine, Judge.  I'm
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1     just saying, you have to look at each one

2     and say, is this the rendition of legal

3     advice; yes or no?  Yes, privileged; no,

4     per de novo.

5          MR. KESSLER:  I would like to do

6     briefing on -- Your Honor, I think what

7     you need is, one, the documents, two, the

8     context of the documents.  As you see in

9     that document, you need to have a

10     privilege log and the information in order

11     to know the context of that document.

12          THE COURT:  You needed to have done

13     that already.

14          MR. KESSLER:  I did that.  I'm happy

15     to give that to you, Your Honor.  I don't

16     have to -- for the 220 documents, you have

17     that, but you need to be able to marry

18     them together, so that you can see --

19     because you can't look at the face of that

20     document.  You know that there is no

21     author listed on that document, right.

22          THE COURT:  But it should be on your

23     privilege log.

24          MR. KESSLER:  That's correct.

25          THE COURT:  Is it?
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1          MR. KESSLER:  Yes.

2          THE COURT:  On this one?

3          MR. KESSLER:  Yes.

4          THE COURT:  But on everything else?

5          MR. KESSLER:  I don't know.

6          THE COURT:  That's your problem.  And

7     right now I'm done.  I'm done waiting.

8          MR. KESSLER:  I'm not asking you to

9     wait.

10          THE COURT:  No, no.  Figuratively.

11     We've been going through this for

12     18 months trying to get production of the

13     15 questions.  It's time just to give me

14     the documents.

15          MR. KESSLER:  Okay.  Would you like

16     all of the documents, all 1,000 some odd

17     documents?

18          THE COURT:  I want the documents on

19     your privilege log.

20          MR. KESSLER:  All of them, okay.

21          But I would like to be able to give

22     briefing on the scope of attorney/client

23     privilege and work product.

24          THE COURT:  That's fine.  Hold that

25     thought.  Write it down so you don't
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1     forget because I think that's a good idea.

2          But I don't want you guys now to do a

3     document dump on me.  I want you to do it

4     in a way that I can maneuver the

5     documents.

6          So are all the documents marked by

7     number, like this one is?

8          MR. KESSLER:  I created that special

9     for me, so if a document came into

10     question, I could do that.  I can do that.

11          The easiest thing to do, I think,

12     would be to give you an Excel spreadsheet

13     with links, that if you just click on the

14     link, it would take you to the document.

15          I can give you that in a zip file,

16     and you can have the whole thing for all

17     1,000.  I would have to produce it as a

18     hard drive because it's too big.

19          THE COURT:  "Hard drive" meaning

20     what?

21          MR. KESSLER:  Like an external

22     drive --

23          THE COURT:  Thumb drive?

24          MR. KESSLER:  -- external hard drive

25     that you are just linking to a computer.
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1     Like a big thumb drive.

2          That way, you can have the

3     spreadsheet with your space and all of our

4     information, right.

5          THE COURT:  The problem, when I hear

6     Excel spreadsheet, you can't print one of

7     those things because it never prints

8     right.

9          MR. KESSLER:  I'm happy to give you

10     whatever you want, that way you can link

11     the information.  I could also give you a

12     table.

13          What would be easiest for you?

14          THE COURT:  I don't know.

15          MR. UDELL:  Judge, why don't we give

16     you documents in the order they appear on

17     the March privilege log, whatever number

18     they are numbered on the March privilege

19     log.

20          THE COURT:  They are not numbered.

21     If they were all --

22          MR. UDELL:  They are numbered on the

23     log.  So:  What is log number 136?  So

24     they put 136 on the document.

25          THE COURT:  That's what I would like.
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1          MR. UDELL:  Bates stamped.  So

2     whatever you want to call it, so you can

3     say:  Look, here is 1 through 1,000, HLG

4     whatever, and then they will give you the

5     spreadsheet, which is basically their

6     privilege log, and there will be an extra

7     column where, yes, no, basically.  That's

8     what you have to do, unfortunately.

9          MR. GARCIA-LINARES:  Your Honor, may

10     I suggest something, please?

11          THE COURT:  That's what I was

12     thinking, but steered away from that

13     thought because you said the documents

14     were not numbered.

15          Why can't you document all the

16     numbers that match this spreadsheet?

17          MR. KESSLER:  I can do that.  If you

18     want me to, I can do that.

19          THE COURT:  What were you going to

20     say?

21          MR. GARCIA-LINARES:  What if Your

22     Honor first reviews the -- I don't know if

23     it's 200, 180 -- whatever number of

24     documents there are, and you give us

25     rulings on those, okay.
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1          And let's say that, like the document

2     you have in front of you, Your Honor

3     decides that based on looking at that,

4     Your Honor disagrees with Mr. Kessler and

5     believes that it's not work product,

6     you've got to produce it.

7          Then you give us an opportunity to

8     apply Your Honor's rulings to the other

9     800.

10          THE COURT:  Because then it's all

11     debatable.  I'm tired of it.  I just want

12     to decide myself.

13          MR. GARCIA-LINARES:  Okay.  I'm just

14     trying -- it may be quicker for Your Honor

15     to look at 200 than 1,000.

16          THE COURT:  It will be quicker.

17          MR. GARCIA-LINARES:  And then it may

18     be quicker for us to apply Your Honor's

19     ruling to that.  It may narrow the other

20     800 down to 200 for Your Honor to look at

21     and make it quicker.  I'm just suggesting.

22          THE COURT:  Is this an interlocutory

23     issue?

24          MR. KESSLER:  Yes, absolutely.

25          THE COURT:  Because this is what's
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1     going to happen.  I'm going to rule on the

2     200, and then you are going to take me up

3     on those and it's going to stall the whole

4     case.

5          So I'm just going to look at all of

6     them and rule on all of them and appeal

7     that issue.

8          MR. KESSLER:  I would not want to

9     assume we are going to appeal it, but I

10     appreciate the Court's view.

11          MR. UDELL:  Why don't you just strike

12     it and let him appeal that.

13          THE COURT:  Strike what?

14          MR. UDELL:  Strike the privilege log.

15     Then let him appeal that.

16          THE COURT:  Because that -- I would

17     reverse myself for that.

18          MR. UDELL:  Judge, they had 16

19     months.  If you read this case, the

20     appellate court reversed and ordered them

21     to produce the documents.

22          MR. KESSLER:  That's not what the

23     appellate court ruled.  That's a complete

24     misstatement of fact.

25          MR. UDELL:  That's exactly what they
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1     ruled.  They moved to compel.  The order

2     was denied.  The appellate court came back

3     and said, no, no, you waived all your

4     privileges, your privilege log is garbage.

5          THE COURT:  Honestly --

6          MR. KESSLER:  That's not what --

7          THE COURT:  Stop.  Stop.

8          Mr. Udell, I'll give you this.  The

9     privilege log that was produced in March

10     of 2017 and the one that was produced in

11     May of 2017 is insufficient.  I will give

12     you that.

13          MR. UDELL:  Okay.

14          THE COURT:  Okay.  So I want to make

15     sure that I'm using my discretion wisely

16     and prudently and cautiously.  So I'm not

17     prepared to waive anybody's privilege just

18     yet.  I want to keep moving forward and

19     decide things substantively, so that we

20     can get this case continuing to move

21     forward and start your discovery process.

22          It isn't until you guys get into the

23     meat and potatoes of discovery and taking

24     depositions that we can move this case

25     forward either to trial or settlement.
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1     You know, the discovery is going to flush

2     stuff out.  It's either going to be very

3     good for one side or very damaging for the

4     other, or a bunch of vanilla stuff that

5     may motivate people to settle.  That's

6     usually what happens.

7          So go ahead.  Yes, what were you

8     going to say?

9          MR. GARCIA-LINARES:  I just think,

10     Your Honor, that if you review the 200

11     documents, you give us rulings -- for

12     example, if you asked us to produce the

13     document that you have in front of you, we

14     would not appeal that.

15          So there are certain things that

16     reach a level that the company needs to

17     appeal.  There are certain documents that

18     don't.  It may make things quicker if Your

19     Honor first looks at the 200, gives us a

20     quick ruling on that, you let us evaluate

21     it.  It may shorten the time.

22          We are happy to give you all the

23     documents if Your Honor wants to look at

24     all of them at one time.

25          THE COURT:  Give me two piles.  Give
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1     me 200 in one pile, and give me everything

2     else --

3          MR. GARCIA-LINARES:  The 800 --

4          THE COURT:  -- including the 200

5     again, give it to me in another one.  Give

6     me the 200 in one pile, then give me the

7     1,400 that match exhibit -- the March

8     exhibit.  Because the May exhibit doesn't

9     have everything that the March exhibit

10     has.

11          MR. GARCIA-LINARES:  Right, because

12     we have given it to them already.

13          Do you understand, Your Honor?  What

14     happened is, after they raised the issue,

15     they went back, looked again,

16     de-designated a bunch of documents.  So

17     the list that currently they don't have is

18     only the May list.

19          THE COURT:  Are you sure?

20          MR. KESSLER:  Yes.

21          MR. GARCIA-LINARES:  Positive.

22          So the May list is the list of

23     documents that now are at issue.  Going

24     forward right now, the ones at issue are

25     the May documents, lists of documents.
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1          THE COURT:  Then I don't need all the

2     ones on March.

3          MR. GARCIA-LINARES:  Right, they've

4     already got them.

5          MR. UDELL:  Well, they sent us a

6     thumb drive yesterday, or I got it

7     yesterday.  I don't know what documents

8     were produced versus which were still

9     kept.  I haven't taken time to print out

10     what they produced and they are telling me

11     it's 24 pages.

12          MR. KESSLER:  24 documents.

13          MR. UDELL:  24 documents, okay.  So

14     it's 1,000 minus 24.  Big deal, Judge.

15          MR. KESSLER:  Okay, so can I just

16     describe the actual facts?  This is

17     getting a little frustrating.

18          The term fraud is being thrown out a

19     lot.  As the Court realizes, this is not

20     an easy issue, and a lot of people have

21     spent a lot of time working on this.

22          I appreciate the Court's frustration

23     with the deficiencies on the part of the

24     log.

25          THE COURT:  I think sometimes your

A204

STRIC
KEN



305-374-8868    service@fernandezcr.com
Fernandez & Associates Court Reporters

Page 128

1     side appears to make things more

2     complicated than it is in an effort to be

3     extra cautious.

4          MR. KESSLER:  So that probably -- not

5     probably.  You are right, Your Honor.

6          So the original log on March 6th had

7     1,184 entries in it.  When HLG moved for

8     the second in-camera for the 161

9     documents, and then also moved to -- did a

10     document request on that same set of

11     documents, we specifically reviewed those

12     161 again and decided, you know what, we

13     don't want to fight about 112 of these,

14     they don't matter, let's produce them, and

15     we did.  That's 112 documents off the log.

16          In response to the motion to strike,

17     we did the same activity again and

18     withdrew another 24.  So that's 136

19     documents out of the 1,084 that have been

20     removed from the log.

21          We have added some additional

22     documents because in response to document

23     requests that were issued the 5th, 6th,

24     7th, 1st and 2nd, we did some more review

25     and produced additional documents and
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1     added, I think, 18 additional privilege

2     documents to the log.

3          So Your Honor, I'm happy to provide

4     binders with tabs based on the document

5     numbers in the privilege log.  I'll label

6     each document with those numbers --

7          THE COURT:  Right.

8          MR. KESSLER:  -- so you can know

9     which documents go with --

10          THE COURT:  Give me a cast of

11     characters.  Give me, I guess, a binder or

12     binders --

13          MR. KESSLER:  Binders.

14          THE COURT:  -- with the docs,

15     including corresponding numbers that

16     correspond to the modified focused

17     privilege log of 5/30/2017.  Then give me

18     an electronic chart that has an extra

19     column for my rulings.

20          MR. KESSLER:  So these charts that

21     you have in front of you are all Excel

22     spreadsheets.  Would you like it in Excel

23     or a big document or both and you can play

24     which one you like?

25          THE COURT:  I don't know.
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1          MR. KESSLER:  I can give you an

2     electronic one and a paper one that's

3     printed like this.

4          THE COURT:  Yeah, give me a big

5     printed one with an extra column.

6          MR. KESSLER:  And an electronic one,

7     so you can take notes electronically?

8          THE COURT:  And you can give me three

9     paper ones with an extra column; one for

10     me, one for Catherine, and one in case I

11     lose it.

12          But the Excel spreadsheet, I guess I

13     can ask my computer guys to help me.

14          MR. KESSLER:  I can give it to you,

15     and if you don't like it, you don't have

16     to use it.

17          MR. GARCIA-LINARES:  Instead of an

18     Excel spreadsheet, can we give it to the

19     judge in Word?

20          MR. KESSLER:  It's hard to --

21          THE COURT:  Because Word, if you hit

22     return, it will screw everything up.

23          MR. KESSLER:  See, you said you don't

24     know computers.

25          THE COURT:  Well, I know that much.
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1          MR. HERSSEIN:  Judge, and to avoid

2     another four-month delay --

3          THE COURT:  There was no four

4     months -- other than me looking at it.

5          MR. HERSSEIN:  No, not from your end.

6     I'm saying, yesterday they produced a new

7     privilege log, so ore tenus, we are moving

8     for an in-camera inspection of that

9     privilege log as well.

10          THE COURT:  Is that the May 30th?

11          MR. KESSLER:  That's what we are

12     saying.

13          THE COURT:  It's this one.

14          MR. HERSSEIN:  Right.  We move for an

15     in-camera inspection of their March 6th

16     privilege log.

17          THE COURT:  The March 6th is the

18     May 30th minus the ones that they gave

19     you.

20          MR. HERSSEIN:  Judge, that's not what

21     we are here on and that's not what was

22     noticed for today.

23          THE COURT:  What are you saying?

24          MR. HERSSEIN:  What I'm saying is, I

25     don't know what they gave us yesterday.
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1          THE COURT:  We are taking their word

2     for it.

3          MR. UDELL:  Judge, from a computer

4     issue, on the new one, the May 30th,

5     right, the privilege IDs are new IDs or

6     are they the same IDs as the March 6th?

7          MR. KESSLER:  Same as March 6th.

8          MR. UDELL:  So there is no change.

9     Because there was a change from the

10     October to March.

11          MR. KESSLER:  Just so the Court is

12     aware of this, when we did our original

13     privilege log on October 10th, two weeks

14     later -- we kept reviewing and realized we

15     added documents that shouldn't have been

16     on there and we took them out.  We

17     de-designated I can't remember how many.

18          So that was on the comprehensive, the

19     huge 16,000 one.  We took off something

20     like 40 or 50 documents.  We did that on

21     October 25th.  We changed the numbering

22     because we collapsed everything together.

23     It was only two weeks.  Nothing was going

24     forward.  And we've been using those

25     numbers ever since.
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1          So the October 25th, the March 6th

2     and the May 30th all have the same priv

3     IDs.  The old priv IDs from

4     October 10th -- and we said that in our

5     letter to them, that we overdid the thing.

6          So yes, all of those numbers are on

7     the same privilege ID number.

8          MR. UDELL:  I'm just making sure.  So

9     we are getting an in-camera on all

10     documents on the May 30th privilege log.

11          MR. HERSSEIN:  And the March.

12          THE COURT:  No.  I don't want two

13     sets.

14          MR. UDELL:  The March is included --

15          THE COURT:  You know what I need you

16     to do today?  Send an e-mail to Mr. Udell

17     that identifies by privilege document

18     number which are the ones that are missing

19     from the 5/30/2017 log that were on the

20     March 2017 log.

21          MR. KESSLER:  I don't have to wait.

22     I have it here.

23          THE COURT:  Do you understand, there

24     are 24 documents?

25          MR. UDELL:  Understood, Judge.
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1          THE COURT:  And then that --

2          MR. UDELL:  Just so we are clear, the

3     March 30th is encompassed in the May 30th

4     -- March 6th is encompassed in the

5     May 30th.

6          THE COURT:  Minus --

7          MR. UDELL:  Minus 24 documents.  And

8     then plus -- because we made some

9     additional stuff, which -- and I don't

10     know what the plus is because that's what

11     they just sent.

12          Inside of February, we served

13     requests for productions on additional

14     documents.  So they are adding additional

15     privileges to -- they are just adding to

16     one running privilege log, which I

17     understand.  Correct?

18          MR. KESSLER:  Right.  I think it's

19     the last 18 documents.  I think it's 18.

20          I will make this clear, though, just

21     so there is nothing wrong on the record.

22     The only thing not on the May 30th

23     privilege log are the 24 documents we

24     de-designated and produced on May 30th,

25     and the 32 documents that Mr. Herssein --
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1     HLG said were irrelevant and we were just

2     padding the privilege log, so we took

3     those off.

4          MR. HERSSEIN:  Judge, I'm just

5     flummoxed.

6          THE COURT:  Well, why would you say

7     that documents were irrelevant?  Why would

8     you say that?

9          MR. HERSSEIN:  Let's look at my --

10     that's why I said, let's look at the key,

11     because --

12          THE COURT:  Where did he say the

13     documents were irrelevant, on the key?

14          MR. KESSLER:  If you look at Exhibit

15     A --

16          THE COURT:  Just so everyone knows,

17     I'm giving you back Exhibit 137 for your

18     binder.

19          MR. KESSLER:  Sure.  Thank you very

20     much, Your Honor.

21          If you look on page 2 of -- I'm

22     sorry.  It's on page -- yes, page 3 --

23     well, page 2 of the exhibit, page 3,

24     sample of 29 entries, right.  Those 29

25     entries, if you look down, 705, and then
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1     he lists a bunch of documents, right.

2          And the statement by HLG is, these

3     are a sample of bogus entries that are

4     completely irrelevant to this case and do

5     not concern a case HLG handled.  Only on

6     the PL to create more work in trying to

7     discern what is relevant and what is not.

8          THE COURT:  Let me look on the old

9     March exhibit -- correction, what 00713

10     looks like.

11          MR. KESSLER:  Your Honor, I can tell

12     you exactly what those were responsive to.

13     If you look at the document request, the

14     January 7th document request.

15          THE COURT:  Let me look at 00713.

16     What is FW Jessica Huss?

17          MR. KESSLER:  Forwarded.

18          THE COURT:  Forwarded to Jessica

19     Huss.  So is this an e-mail?

20          MR. KESSLER:  Yes, I believe so.

21          THE COURT:  Altamonte Springs

22     Diagnostic Imaging d/b/a Mid Florida

23     Imaging, Jessica Huss versus USAA

24     Casualty, and case number.  Discovery for

25     signature, document date, e-mail from --
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1     who is Shannon Hubert?

2          MR. HERSSEIN:  Litigation manager.

3          THE COURT:  To -- who is Erica Young?

4          MR. HERSSEIN:  An admin.

5          THE COURT:  Privilege type,

6     attorney/client, internal LM to LM,

7     regarding discovery discussion in a

8     Florida PIP case.

9          So you didn't have anything to do

10     with that case?

11          MR. HERSSEIN:  Correct.  And so that

12     is what I'm trying to tell the Court.

13     This privilege log is bogus.  It's meant

14     to --

15          THE COURT:  Just a minute.

16          What of the 15 questions, which

17     question is this responsive to?

18          MR. KESSLER:  All correspondence and

19     pleadings and case filings filed by the

20     Dutton Law Group or Roig Lawyers on behalf

21     of USAA in any case or in any venue in

22     Florida, dot, dot, dot, where Dutton Law

23     Group or Roig Lawyers positioned USAA as

24     the prevailing party and have assumed

25     attorney's fees as the prevailing party
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1     against plaintiff.

2          THE COURT:  Against plaintiff.  Let's

3     see.  What number is that?

4          MR. KESSLER:  That's Number 14, Your

5     Honor.

6          THE COURT:  Okay.  That's a big

7     question.

8          So let me understand what you are

9     asking for here.  14 says:  The master

10     engagement agreement and addendum for

11     legal services between Dutton and USAA or

12     Roig and USAA -- so you want their MEA --

13     as well as all correspondence, pleadings,

14     case files, et cetera, filed by Dutton or

15     Roig in any case in Florida -- and you

16     list a bunch of counties -- where Dutton

17     and Roig or Roig won the case.

18          MR. HERSSEIN:  Correct.  In other

19     words the -- the underlying case is, I

20     want my contingency fee money that I'm

21     entitled to when I positioned USAA as the

22     prevailing party.  They have the same

23     contract language in both the Dutton's

24     contract and Roig's contract.

25          They claim in my contract, it's void
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1     as against public policy, but they pursued

2     fees, their contingency fees, via Dutton

3     and Roig on the cases that either I won

4     for them or I positioned them as the

5     prevailing party or Dutton himself won,

6     and they were pursuing the same contract

7     language.

8          THE COURT:  Were they under a flat

9     fee MEA?

10          MR. HERSSEIN:  Dutton was because

11     Dutton had a very similar agreement as me.

12     We both got into the PIP -- you know, the

13     flat fee -- we both agreed to a reduced

14     flat fee rate in exchange for each of us

15     getting 50 percent.

16          I don't know what Dutton's agreement

17     was, but I know what my agreement was.

18          THE COURT:  And then what was

19     Dutton's agreement regarding prevailing

20     party attorney's fees?

21          MR. HERSSEIN:  I don't know, but I do

22     know that he has pursued them and he had

23     identical language in his contract.

24          THE COURT:  Has he pursued a higher

25     hourly rate --
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1          MR. HERSSEIN:  Yes.

2          THE COURT:  -- than the one that he

3     was being paid prior to the flat fee?

4          MR. HERSSEIN:  Yes, he has.

5          MR. GARCIA-LINARES:  Not against

6     USAA, Your Honor.

7          MR. KESSLER:  Yeah, that's the key.

8          MR. GARCIA-LINARES:  He's sought it

9     from the other party, just like Mr.

10     Herssein would seek it from the other

11     party, but never against USAA.

12          MR. HERSSEIN:  He has pursued the

13     higher rate under the contract, just like

14     I did.

15          THE COURT:  Right, by the other

16     party.

17          MR. HERSSEIN:  What do you mean "by

18     the other party"?

19          THE COURT:  Because in the papers

20     that I've read, when the MEAs were

21     negotiated, there was an agreement that --

22     this is prior to the flat fee -- that you

23     were going to be paid a certain hourly

24     rate.  And there is an allegation that on

25     prevailing party cases where the plaintiff
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1     prevailed, that they were seeking fees and

2     costs that were higher than your fees and

3     costs on attorney -- on cases that they've

4     prevailed.

5          So in order to even the playing

6     field, you convinced -- I read this in

7     your papers, I guess -- you convinced USAA

8     that you were going to work at the reduced

9     hourly rate, but in cases that you won,

10     you were going to seek attorney's fees

11     based at a more competitive rate against

12     the other side, not against USAA, but

13     against the other side.

14          MR. HERSSEIN:  That was the genesis

15     of the agreement in 2010.

16          THE COURT:  But then --

17          MR. HERSSEIN:  That agreement

18     changed.

19          THE COURT:  Right, it changed because

20     of case law or ethics or something.

21          MR. HERSSEIN:  No.  Steve Duke wanted

22     to incentivize me and my law firm to

23     judiciously pursue the defense of the

24     cases.

25          And so that was the incentive in
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1     order for me to really put it all out,

2     that I would be entitled to a higher rate

3     when I positioned them --

4          THE COURT:  Against the other side.

5          MR. HERSSEIN:  Right, as a prevailing

6     party.

7          THE COURT:  So there is different

8     facts regarding how that came to be.

9          But then there was a change of heart.

10     I don't know if it was because of the flat

11     fee or somebody said that it was against

12     public policy, or to be more judicially

13     palatable, they steered away from that.

14          MR. HERSSEIN:  No.  They wanted to

15     make it more of a true contingency

16     contract.

17          THE COURT:  Okay, but wait.  And then

18     there was something I read, which is, I

19     think, what they were just talking about,

20     is that you agreed, according to the

21     defense, that you would never seek the

22     higher rate against USAA, that it was only

23     going to be the other side.

24          MR. HERSSEIN:  Right, which is

25     totally nonsensical because why would I
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1     agree to not seek my incentive money to

2     judiciously pursue -- and I'm using the

3     term from the contract.  Why would I agree

4     to not seek my incentive money to

5     judiciously pursue the defense of the case

6     to put them in a prevailing party position

7     and then sign that contract?

8          THE COURT:  Right.  That's a

9     rhetorical question that I'm not --

10          MR. HERSSEIN:  It's nonsensical.

11          THE COURT:  -- privy to know what's

12     in your mind.

13          So I don't know how we digressed on

14     that issue.

15          Oh, back to Dutton.

16          MR. HERSSEIN:  So getting back to the

17     privilege log; right?

18          THE COURT:  This is a Dutton issue.

19          MR. HERSSEIN:  How is that responsive

20     to that number?  I don't know what what's

21     on this.  How is it --

22          THE COURT:  You just called it

23     ridiculous, so they took it off.

24          MR. KESSLER:  I can put it back on,

25     if you want, Your Honor.  I don't mind.

A220

STRIC
KEN



305-374-8868    service@fernandezcr.com
Fernandez & Associates Court Reporters

Page 144

1     But if he is claiming --

2          MR. HERSSEIN:  Have they produced it?

3          THE COURT:  No, they didn't.  They

4     took it off because you said it was

5     irrelevant.

6          MR. KESSLER:  If it's irrelevant,

7     it's nonresponsive.  You can't have it

8     both ways.  You can't claim it's padding.

9     It doesn't make it not privileged.

10          MR. HERSSEIN:  Excuse me.  I'm

11     talking to the Court.

12          Judge, the whole point of the

13     privilege log is they tell you, hey, we

14     are not giving these documents to Herssein

15     because they are privileged, or they are

16     not privileged and they shouldn't be on

17     the log to begin with.

18          The whole point of this exercise is,

19     I'm telling the Court, they have inflated

20     this privilege log and riddled it with

21     misleading entries only to bog us down.

22          So now when I called them out on it,

23     they say, oh, yeah, you are right, let me

24     de-designate it.

25          THE COURT:  No.  See, what happens is
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1     this.  Personalities and people come in

2     all shapes and sizes.  You happen to have

3     a special personality, and so does

4     Kessler.  And so when you write something

5     down on this log -- was that page 4?

6          MR. HERSSEIN:  Correct, Judge.

7          THE COURT:  These samples are bogus

8     entries that are completely irrelevant to

9     this case and do not concern the case.

10          So some people may be able to ignore

11     that and continue their privilege because,

12     I don't know why they would, but others

13     would see that as, oh, he's reviewed the

14     privilege log, he says they are bogus and

15     irrelevant, so I'm just taking them off.

16     So that's what Kessler did.

17          So what is your position as to 713,

18     714, 715, which were originally on the

19     log?  Do you want them to stay on the log

20     or do you want them off the log?

21          MR. HERSSEIN:  We want the Court to

22     conduct an in-camera inspection of those

23     documents.

24          THE COURT:  So how do they know what

25     to put back on the log?
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1          MR. UDELL:  They said it was 24

2     documents.

3          THE COURT:  The ones that you took

4     off -- not the ones you took off because

5     you produced, but the ones you took off

6     because --

7          MR. KESSLER:  I understand, Your

8     Honor.  I'm happy to put those back on.

9     They are all privileged, Your Honor.

10          I appreciate the -- you know, I take

11     a lot of pride in my work, and this is a

12     very hard thing to do.

13          THE COURT:  I know.

14          MR. KESSLER:  And we've spent a lot

15     of time doing it.  This was not done to

16     hide or bog down.  There was nothing

17     fraudulent about it.  And the accusations

18     are unfortunate.

19          THE COURT:  Right.  But don't -- I

20     wish the accusations would stop.  But it's

21     very personal, at least on one side,

22     because Mr. Herssein and his law firm are

23     being sued, or he's suing and being sued

24     for malpractice.  It's very personal.

25          But you guys are the lawyers that are
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1     retained to defend the insurance company.

2     So you've got to be able to take a step

3     back.  I know that they've shot -- a shot

4     across the bow to you on the pro hac vice,

5     I know.

6          MR. KESSLER:  Yeah, I was --

7          THE COURT:  If you can't stand the

8     heat, you've got to get out of the

9     kitchen, Mr. Kessler.

10          MR. KESSLER:  I'm fine right where

11     I'm standing, and I'm very proud of the

12     work we did.  I think when you look

13     in-camera, you will notice how good the

14     documents are.

15          THE COURT:  But really, somebody has

16     to stop reacting, okay.  I suggest it's

17     the party that doesn't have a personal

18     part at stake.  This is their livelihood.

19     This is their law firm.  This is

20     personally his reputation.

21          This is your J-O-B, and I hope you

22     are getting paid handsomely for it.

23          Is USAA here?

24          MR. ZACHERL:  I can speak to that,

25     Judge.  We are getting paid.  Let's just
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1     say that.

2          THE COURT:  Is he in-house with USAA?

3          MR. ZACHERL:  No, no.  He is my

4     partner.

5          THE COURT:  Too bad USAA isn't here,

6     so I could say they should be paying you

7     more.

8          MR. ZACHERL:  Judge, they will be

9     here next week on the 9th.  We will have

10     them here.

11          THE COURT:  I'll make sure I say

12     that.

13          MR. UDELL:  They should be paying

14     their own lawyers too, Judge.  That's why

15     we are here.

16          THE COURT:  Exactly.  But I

17     understand why this is very personal to

18     your client.  You know, this is your law

19     firm, this is your reputation.  I

20     understand.  So I'm just trying to get

21     everybody to lower their blood pressure a

22     little bit.

23          MR. KESSLER:  So Your Honor, when can

24     I get you the documents?

25          THE COURT:  "Ayer."
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1          MR. GARCIA-LINARES:  That means

2     yesterday.

3          MR. KESSLER:  My son taught me that

4     one.

5          Unfortunately, that's going to be

6     difficult, Your Honor.  Can I have the end

7     of next week to give them to you, so I can

8     prepare the binders and make sure there is

9     no -- and put the documents back in.

10          THE COURT:  End of next week means

11     what?

12          MR. KESSLER:  The 9th.

13          THE COURT:  Friday?

14          MR. KESSLER:  Yes.  We can have them

15     shipped to you.

16          THE COURT:  I mean, I don't need them

17     on Friday, because I guarantee I will not

18     be looking at them over the weekend.  So

19     if you want the extra time --

20          MR. KESSLER:  The following Monday?

21          THE COURT:  -- you can give them to

22     me Monday morning.

23          MR. KESSLER:  The following -- Monday

24     afternoon, just because of FedEx.

25          THE COURT:  Yeah, fine, the 12th.
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1     Anytime on the 12th.  Is that next -- am I

2     -- yeah, next Monday, the 12th.

3          Because this Monday would be the 5th,

4     which would be a very long weekend for

5     you, if I said the 5th.

6          MR. KESSLER:  Well, I couldn't

7     possibly do it by then.  I'm sorry, Your

8     Honor, I said by next Friday, and then the

9     Monday following.

10          THE COURT:  Well, Friday you are busy

11     on the 9th.

12          MR. KESSLER:  I'll be busy here in

13     the morning by phone.

14          THE COURT:  If I find that you didn't

15     go to that --

16          MR. KESSLER:  Oh, my children are

17     getting awards.  I'm going.

18          THE COURT:  I want a picture of you

19     with your kids receiving that award or

20     else, no pro hac.

21          MR. KESSLER:  Wow.

22          Oh, yes --

23          THE COURT:  Oh, the supplemental

24     briefing.

25          So I think it would be useful,
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1     gentlemen, if we do a brief.  I can even

2     do a 10-page limit on work product law

3     that I'm supposed to have in my head when

4     I review these documents.

5          MR. KESSLER:  Can we also do

6     attorney/client privilege as it relates to

7     corporate environment?

8          THE COURT:  Yes, work product and

9     attorney/client privilege.  Ten pages.  I

10     can read the cases.  Do a quick run

11     through and attach the cases.  I would

12     rather just read the cases, frankly.

13          Don't worry about spending a lot of

14     time making it perfect.  Just an intro to

15     the case law and give me the cases,

16     because I'm definitely going to study that

17     with a fine-tooth comb, and that's what

18     I'm going to use as my benchmark, pardon

19     the pun, when I review these documents for

20     production.

21          MR. KESSLER:  Well, given that, Your

22     Honor, I'm going to need more than a week

23     to get that written for you.

24          THE COURT:  Ten pages, you can write

25     that on the airplane.  You are a smart
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1     guy.  I want the cases.

2          MR. KESSLER:  I appreciate the

3     compliment.

4          THE COURT:  I can read the cases.

5     I'm trying to reduce your stress level.

6     Don't worry about the written.  I would

7     rather you spend your time giving me the

8     best cases.

9          MR. KESSLER:  And I'm going to put

10     back in to the privilege log those that I

11     removed because they were irrelevant.

12          THE COURT:  Yeah.

13          MR. KESSLER:  That will create a new

14     -- a new iteration of the privilege log,

15     which I will then serve on you.  It will

16     accompany the documents.  So you will see

17     that version of the privilege log.

18          THE COURT:  Just say, USAA modified

19     focus privilege log, and put the new date.

20     And then if you want to add a

21     parenthetical, with items previously

22     removed.

23          MR. KESSLER:  I'll put a color for

24     those, so you can see those in the

25     privilege log.
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1          THE COURT:  You know, I don't have a

2     color printer, so you have to give me hard

3     copies in color.

4          MR. KESSLER:  I'll have binders.

5          THE COURT:  We don't have color here.

6     Can't afford it.

7          MR. KESSLER:  I understand.

8          THE COURT:  So what else?

9          MR. ZACHERL:  Your Honor --

10          THE COURT:  So I'm granting these two

11     motions.  I'm granting 1 and 2, Herssein

12     Law Group's motion for in-camera

13     inspection and HLG's motion for in-camera

14     inspection of the March 6th and

15     October 10th -- I'm assuming the March

16     includes the October 10th; right?

17          MR. ZACHERL:  We were going to ask

18     actually, Judge -- I'm going to have to

19     ask to be excused.  I have something with

20     one of my kids.

21          THE COURT:  Go.  Go.

22          MR. ZACHERL:  Before I go, Judge,

23     Counsel made a good point, which is that

24     the actual privilege log that's before you

25     now is not the subject of a pending motion
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1     to compel.  That shouldn't stop us in our

2     tracks.  I think all you can do is say in

3     your order, the motions to compel, the

4     in-camera inspection are granted as to the

5     May 30, 2017 privilege log.  I think that

6     takes care of it.  If that's okay with

7     counsel --

8          MR. HERSSEIN:  No, it's not.  We are

9     going to have the order as the Court

10     ordered.  The Court is granting the

11     motions for in-camera inspection and --

12          THE COURT:  Well, I'm going to modify

13     my order because I'm going to say, as to

14     one, I'm granting the motion for in-camera

15     inspection as to March 6, 2017 and

16     March 30th --

17          MR. KESSLER:  May 30th.

18          THE COURT:  Thank you -- May 30,

19     2017, and the one to be dated sometime

20     next week.

21          MR. GARCIA-LINARES:  Sure.

22          THE COURT:  Now, as to the

23     October 10, 2016, I can't remember what

24     group of documents this is.

25          MR. KESSLER:  That's the 16,000
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1     privilege log --

2          MR. HERSSEIN:  No, that was actually

3     the 200 documents or the 100 documents

4     that --

5          MR. UDELL:  Right, that's the --

6          THE COURT:  That's the smaller one?

7          MR. KESSLER:  No.

8          MR. UDELL:  What I originally did

9     was, I took the original privilege log,

10     October privilege log.  I went through and

11     pulled out, let's say, 200.  I filed that

12     motion saying, produce these entries.

13          THE COURT:  Okay, because I want to

14     grant that too.

15          MR. UDELL:  Correct.

16          THE COURT:  Remember, you are giving

17     me two sets.  You are giving me the

18     smaller set --

19          MR. KESSLER:  Your Honor, you are

20     going to get confused here.  I completely

21     understand what Mr. Udell wants, and I can

22     absolutely make it happen.  There are a

23     subset of the documents of the 161 -- the

24     first motion is about the March 6th order.

25     The second one is 161 documents.
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1          MR. ZACHERL:  Judge, I'm sorry.  I

2     have to go.  Have a good weekend.

3          (Mr. Zacherl left the courtroom.)

4          MR. KESSLER:  -- most of which are on

5     the March 6th privilege log; and

6     therefore, the May 30th privilege log.

7     But there are a few that were only on the

8     October 10th privilege log, because he

9     took them from the comprehensive privilege

10     log and not all of them came over.

11          So to the extent there are any

12     documents that are on that list that we

13     have not yet produced to Mr. Herssein, I

14     will add them to the privilege log next

15     week, and give you the documents so that

16     you can review those as well.

17          So in essence --

18          MR. UDELL:  That's fine.  Just put on

19     the log, these are documents referenced --

20          THE COURT:  I want a court order for

21     that second motion.

22          MR. UDELL:  That's fine, Judge.  We

23     will write it up.

24          THE COURT:  No.  Let's do it right

25     now.  That second motion is granted and
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1     said documents will be incorporated into

2     the global --

3          MR. UDELL:  The, quote, new privilege

4     log.

5          THE COURT:  New privilege log.

6          MR. KESSLER:  I think both orders

7     should say minus any documents already

8     produced.  There is no reason to reproduce

9     those.

10          THE COURT:  I'll get off the bench in

11     a little bit and you guys work on that.

12          I prefer instead of one order dealing

13     with both motions, I prefer two, because

14     that way our docket is clear that there is

15     a ruling as to every one.

16          MR. GARCIA-LINARES:  But as to the

17     first one, Your Honor, we have to add the

18     minus because if Your Honor just says, I'm

19     reviewing the March 6th, you are really

20     not reviewing the March 6th.  You are not

21     going to review documents we already

22     produced.

23          THE COURT:  That's fine.  I

24     understand.

25          So what about USAA's third motion to
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1     compel compliant and timely production

2     from plaintiff and incorporated in their

3     memorandum of law.

4          Do you still have items outstanding?

5          MR. HERSSEIN:  No, Judge.  We have

6     given USAA every single e-mail between us

7     and everybody on every one of their cases.

8          If the Court looks at Footnote Number

9     14 of their motion, their motion and that

10     footnote says it all.

11          THE COURT:  What tab is this?

12          I think it's Tab 7.

13          MR. KESSLER:  Yes, it is, Your Honor.

14          THE COURT:  Let me hear from -- who

15     can argue this?

16          Mr. Kessler, just give me a brief

17     argument on this.

18          MR. KESSLER:  Sure, Your Honor.

19     There are two defects with -- so in

20     response to your February 14th order

21     compelling the production of documents

22     from HLG -- and if you need a copy of that

23     order, I can provide it.

24          THE COURT:  That's okay.

25          MR. KESSLER:  On March 1st, HLG
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1     produced a subset of documents,

2     essentially eight large PDF files.  The

3     production is defective in two ways; both

4     in the format of how it was produced and

5     the substance of the production.

6          The format is not reasonably usable.

7     I can go through that in detail.  The

8     e-mails don't even have attachments,

9     right.  So they produced e-mails without

10     attachments.

11          He is essentially, Your Honor, just

12     to give you a sense -- well, can I put up

13     my PowerPoint, because that will make it

14     easier?

15          THE COURT:  No.

16          MR. KESSLER:  As one part of the

17     production, he produced approximately

18     1,300 e-mails as one 2,900-page PDF.  He

19     essentially took all of his e-mails and

20     glued them together, stuck them -- that

21     would more than what would fill this box,

22     Your Honor.

23          THE COURT:  Okay.

24          MR. KESSLER:  So I can go through in

25     detail why that's not reasonably usable,
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1     if the Court would like.

2          THE COURT:  No, you can't maneuver a

3     PDF.  I understand.  You can't search it,

4     term search it.

5          MR. KESSLER:  I can't break up the

6     e-mails.

7          THE COURT:  Got it.  What else?

8          MR. KESSLER:  The second defect is,

9     you asked him to produce business plans.

10     He's provided no business plans.

11          As with respect to e-mail, there is

12     no internal e-mail that's been produced.

13     No e-mail from Mr. Herssein to his

14     partner, no e-mail to any associates, no

15     e-mail to David Hoblick in Tampa, no

16     e-mail to his lawyer, Joan Lanver in New

17     York about any of the issues that are

18     responsive to our request.

19          It's highly surprising that someone

20     who set up a law firm, an office in Tampa,

21     in theory, right, for the -- to do USAA

22     cases, and yet there is no internal

23     correspondence about that, no discussions

24     about how we are setting up the office, no

25     discussions about how we are going to be
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1     profitable, what business we are going to

2     do, no internal discussions.

3          As we know, e-mail is the internal

4     monologue of an organization, and without

5     that, we are at a significant

6     disadvantage.

7          Also, Your Honor, one of the issues

8     that came up, and the Court discussed at

9     some length at the February 14th hearing,

10     was the issue of invoices.

11          Now, HLG has produced a set of dat

12     files, LEDES dat files, right, that Mr.

13     Herssein, in his responses -- I'm sorry,

14     HLG, in his responses says, the files that

15     are in his possession.

16          I think that's important, because as

17     the Court might remember from the

18     February 14th hearing, as part of a

19     settlement offer, HLG provided several

20     boxes of invoices that look like this.

21     I'm going to give a copy -- they look like

22     this, Your Honor.

23          It was explained at the February 14th

24     hearing that these were printed from

25     electronic copies, right.  Great.  You
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1     ordered them, you know, the paper is not

2     searchable, please produce electronic

3     copies.

4          What we received is this.

5          THE COURT:  What is this thing?

6          MR. KESSLER:  So this, Your Honor, is

7     an LEDES dat file.  So this is actually --

8     it is useful actually.  I don't want to

9     diminish its use.  It's helpful in the

10     sense that -- I can explain this to you in

11     detail, if you want, but it's essentially

12     a database.

13          If you look at the top left corner,

14     it says, LEDES, 1998, little B, and has

15     that bracket around it.  That tells the

16     computer, stop, that's the end of a

17     record.  The next one is, invoice

18     underscore date, then you see that pipe.

19     That's a pipe that you see on your

20     keyboard.  That's a separator, a

21     delimiter.

22          And based on this, it provides a

23     bunch of values.

24          THE COURT:  So that's the query?

25          MR. KESSLER:  No.  These are the data
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1     values.  If you look at the first top of

2     that paragraph, right, those are the data

3     values.  And if you look through it, every

4     time you see a bracket, so the double

5     thing, that ends a record.

6          So the first line here is the header

7     rows of essentially a very long

8     spreadsheet condensed down, compressing it

9     as tightly as possible, to give it the

10     least volume as possible, because in a

11     computer, volume is money, right.  I want

12     to narrow that down.

13          And then you can see, Your Honor,

14     that, for instance, it then follows

15     through.  After the bracket, you see

16     20110104, that's the invoice date, pipe,

17     so now stop and go to the next data value,

18     14539, that's the invoice number.

19          So you see, he's given us a database

20     of information.  So this is helpful and

21     this is useful and this is relevant and

22     responsive to our document request, so we

23     are glad to have it.

24          But it's not the electronic files of

25     this, right.  This is what he provided us,
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1     huge boxes of these, right.  And so

2     matching up this and this, is virtually

3     impossible, because I can't search the

4     paper version.

5          THE COURT:  So how would you want

6     those invoices?

7          MR. KESSLER:  I want these.  This is

8     what we asked for.  I want them

9     electronically.

10          THE COURT:  In what format?

11          MR. KESSLER:  Whatever they are in.

12     I don't know what they are in.  It could

13     be a PDF.  It could be a Word document.

14          THE COURT:  He didn't give them to

15     you in a PDF?

16          MR. KESSLER:  No, he gave me a paper

17     as a settlement thing.

18          This is thing.  Remember, on February

19     14th, I said, Your Honor, I need

20     electronic versions of these.

21          And the reason this matters is, Your

22     Honor -- I'm not just trying to make work

23     for you -- this is good, but the one thing

24     I don't know is that all of these actually

25     match all of these.
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1          THE COURT:  Okay.  How did you

2     produce these, in the format that you have

3     or in some other format?

4          MR. HERSSEIN:  Let's go back --

5          THE COURT:  Can you produce those

6     invoices electronically?

7          MR. HERSSEIN:  We did.  That's what

8     we gave him.  He printed out -- let's go

9     back to the February 14th order.

10          THE COURT:  Okay.

11          MR. HERSSEIN:  They were here arguing

12     that they couldn't search the PDF invoices

13     that we gave them.  I don't know how it is

14     that somebody can sit here and say that

15     they cannot search a PDF, okay.  Any PDF

16     is searchable.  That is the nature of PDF,

17     okay.  It's a PDF document.  Just hit

18     control F, and search for a term.

19          But they said to the Court, we can't

20     manipulate the data.  We don't have the

21     underlying data to these invoices.  We

22     need the electronic version of it.

23          So I said, they have it, they have it

24     internally.  And they said, no, they

25     don't.
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1          So the Court said, I understand.  I'm

2     ordering you to give them the electronic

3     version.  And this is what the order says.

4          THE COURT:  And what did you give

5     them?

6          MR. HERSSEIN:  The electronic version

7     of the LEDES files.  That's the electronic

8     invoice of --

9          THE COURT:  But do you have the

10     invoices, the bills?

11          MR. HERSSEIN:  They have them.  They

12     told you they have them.

13          MR. KESSLER:  Your Honor, that's --

14     so he gave us these not as PDF.  We gave

15     these to us as paper boxes.

16          THE COURT:  But you have those

17     electronically is what I'm saying.  Do you

18     have those electronically?

19          How are they produced by your office?

20     They are not kept in a computer system?

21          MR. HERSSEIN:  Judge, our previous

22     attorney scanned them and sent them to

23     Shutts & Bowen via PDF.  Not only that,

24     but they Bates stamped them.  Kluger,

25     Kaplan & Levine Bates stamped the
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1     invoices, scanned them in and gave them to

2     Shutts & Bowen.

3          THE COURT:  That's your prior lawyer?

4          MR. HERSSEIN:  Correct.

5          Now, what they are saying is, they

6     needed the underlying data.  So we had the

7     hearing on the 14th, and the Court said, I

8     don't care that you already gave them --

9          THE COURT:  Was that pre-suit, or

10     what?

11          MR. HERSSEIN:  That was after we

12     filed the lawsuit.

13          THE COURT:  Do you have that copy

14     that your prior counsel sent over?  Do you

15     have a copy of that?

16          MR. HERSSEIN:  I think I have a PDF

17     of it.

18          THE COURT:  An electronic PDF?

19          MR. HERSSEIN:  Correct.

20          THE COURT:  Just send that over to

21     them again.

22          MR. HERSSEIN:  Okay.

23          MR. KESSLER:  Your Honor --

24          THE COURT:  I don't want to hear it

25     anymore.  You are going to get the
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1     invoices electronically.

2          MR. KESSLER:  Just that --

3          THE COURT:  You don't want a PDF?

4          MR. KESSLER:  I'm happy with a PDF,

5     if that's the way -- he represented in the

6     February 14th hearing that he printed

7     these from electronic files.  We can go to

8     the transcript.

9          THE COURT:  That wasn't my -- my

10     questions never get answered.

11          My question before I heard the whole

12     thing from Kluger, Kaplan & Berlin is, how

13     do you have those invoices in your

14     computer?  And then instead of answering

15     my question, you said that Shutts has them

16     from Kluger.

17          MS. HERSSEIN:  I'm going to talk for

18     the first time.

19          THE COURT:  Yes, please.

20          MS. HERSSEIN:  This is my area of

21     expertise.

22          THE COURT:  Okay.

23          MS. HERSSEIN:  We have the LEDES

24     files.  That is the underlying electronic

25     data.  And all of the LEDES files that we
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1     have, we gave it to them.

2          THE COURT:  So you don't have --

3          MS. HERSSEIN:  There is nothing else.

4     There is no other way.

5          THE COURT:  You don't have those

6     images other than PDF?

7          MS. HERSSEIN:  No.  Originally, when

8     we originally invoiced them, what our

9     billers do, what our billing department

10     does is upload the bills electronically to

11     a third-party vendor, who goes through the

12     bills and then, I guess, forwards them

13     over to USAA.

14          So USAA, on their end, because --

15          THE COURT:  Has them.

16          MS. HERSSEIN:  We've gotten it in

17     discovery, they have something called a

18     bill analysis report for all of these

19     bills.  And they can pull them up at any

20     time up until today.

21          THE COURT:  But do you have the

22     ability in the law firm or some computer

23     to pull up the corresponding invoice that

24     goes with this LEDES file?

25          MS. HERSSEIN:  That's not exactly how
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1     it works.  When we uploaded the bills

2     every month to the third-party vendor, who

3     sent it to USAA, this LEDES file, this

4     underlying electronic file created.  So a

5     LEDES file is a file of every monthly

6     upload that we did.

7          THE COURT:  All right.  So --

8          MS. HERSSEIN:  So there is no --

9          THE COURT:  -- what I'm hearing is,

10     they don't have it.  You will get a PDF

11     copy.

12          MR. KESSLER:  Your Honor, if he

13     scanned in these documents as PDFs, even

14     though Mr. Herssein said otherwise, they

15     are not searchable.

16          I want to make that very clear,

17     right.  You've got a piece of paper.

18     There is nothing searchable about this.  I

19     make an image -- a picture of it, it's

20     also not searchable.

21          This document, this one is dated

22     August 21, 2015, after the suit was filed.

23     This was created from electronic file

24     somewhere.  If it came from the LEDES and

25     it's just a template, and he created this
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1     from this --

2          MS. HERSSEIN:  That's not exactly how

3     it works.  I don't want to speak to you

4     directly, but --

5          THE COURT:  I think they have a

6     vendor -- they had a vendor.

7          MR. KESSLER:  I guess the other

8     question is, and we can wait on this, if

9     you want, they keep saying, this is all we

10     have.  And the question is:  Does all we

11     have match everything that we got as an

12     invoice, so that there aren't any gaps or

13     missing documents.

14          THE COURT:  All right.  So let me --

15     motion to compel.  What paragraph do you

16     talk about the PDF?  I just want to be

17     able to rule completely on this motion to

18     compel.

19          MR. KESSLER:  So we said in our

20     motion what's missing --

21          THE COURT:  The business plan.

22          MR. KESSLER:  The business plan

23     issue.

24          THE COURT:  Where is the business

25     plan?
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1          MR. HERSSEIN:  We don't have one.

2          THE COURT:  Did you respond, don't

3     have it?

4          MR. HERSSEIN:  We responded -- I'm

5     not sure exactly what we responded.

6          THE COURT:  Was the response, we

7     don't have it, or was there an objection?

8          MR. UDELL:  No.  You ruled on the

9     objection.  We have no business plan, so

10     there is nothing to produce.

11          THE COURT:  There is no business

12     plan.

13          MR. HERSSEIN:  Correct.

14          MR. KESSLER:  Okay.

15          THE COURT:  And what about internal

16     e-mails?  There are no internal e-mails,

17     as described by Mr. Kessler, to the

18     partners, associates?

19          MR. HERSSEIN:  They have every e-mail

20     and they are searchable.

21          THE COURT:  They are saying that

22     there are no e-mails.

23          MR. HERSSEIN:  Judge, let me point

24     you to my response, which highlights

25     what's been going on.
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1          THE COURT:  I don't want a whole

2     history.  I have your response here.

3          MR. HERSSEIN:  It's not a history.

4          THE COURT:  I just want the issue of

5     the e-mails.

6          MR. HERSSEIN:  That's fine, and I'm

7     going to let the Court know what they've

8     said.

9          THE COURT:  What page?

10          MR. HERSSEIN:  Page 2 of my response,

11     which I filed on April 27, 2017.

12          THE COURT:  Oh, April 27th.

13          MR. HERSSEIN:  Yes, I filed that on

14     April 27, 2017.

15          THE COURT:  I have April 20th.

16          MR. HERSSEIN:  Okay.  We can look at

17     April 20th.

18          THE COURT:  Which is Tab 8.

19          MR. HERSSEIN:  This goes to the

20     e-mails.  They have every Time Matters

21     e-mail.

22          MR. KESSLER:  We are not doing Time

23     Matters right now.

24          THE COURT:  This is the e-mails to

25     partners and associates.
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1          MR. HERSSEIN:  Right.  So look at

2     what they wrote -- what they wrote.  USAA

3     originally believed HLG produced virtually

4     no e-mails from its cases; however, as

5     USAA only discovered very recently, HLG

6     did attempt to produce the case e-mails,

7     but the production was corrupted and

8     deficient to the point that the e-mails

9     could barely be opened.

10          THE COURT:  Right.  So what's the

11     problem with that?  That's what they are

12     saying.

13          MR. HERSSEIN:  There are two problems

14     with it.  They've been telling the Court

15     that I didn't give them any e-mails.

16          THE COURT:  Well, because they

17     couldn't open them.

18          MR. HERSSEIN:  Could they open them

19     or could they not open them?

20          THE COURT:  It doesn't matter.

21          MR. HERSSEIN:  But it does matter

22     because they are saying that I didn't give

23     the e-mails.

24          THE COURT:  I don't care.  It doesn't

25     matter to me.  What matters is they
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1     couldn't open them.  Maybe they were

2     mistaken.

3          MR. HERSSEIN:  They have every e-mail

4     that we have and have ever had.

5          THE COURT:  But did you get a copy

6     that was usable?

7          MR. HERSSEIN:  In electronic format.

8          THE COURT:  Apparently one was

9     corrupted.

10          MR. KESSLER:  It's very important

11     that we separate the Time Matters e-mails

12     from the March 1st production.

13          THE COURT:  You are not talking about

14     Time Matters; right?

15          MR. KESSLER:  He was just talking

16     about Time Matters.

17          MR. HERSSEIN:  I could talk about

18     either/or.

19          MR. KESSLER:  But let's not --

20          MR. HERSSEIN:  We were discussing

21     these non-Time Matters e-mails that we had

22     agreed --

23          THE COURT:  He says that there were

24     no e-mails that were produced regarding

25     your offices and the setting up --
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1          MR. HERSSEIN:  We gave them

2     everything we have.

3          You said to produce the non-Time

4     Matters e-mails.  Because there were about

5     1,000 e-mails.  It turns out there was --

6          THE COURT:  Okay.  You do realize

7     that if we are in trial and you pull out

8     one of these documents to deal with this

9     topic area, where you have said that there

10     are no e-mails, that there is going to be

11     a problem.

12          MR. HERSSEIN:  Correct.  Of course.

13          THE COURT:  Okay.

14          MR. HERSSEIN:  But this is what we

15     are dealing with.

16          THE COURT:  Because I'm believing you

17     when you say you have no e-mails on this

18     topic.

19          MR. HERSSEIN:  That's not what I'm

20     saying.  What I'm saying is that the Court

21     ordered us to produce the non-Time Matters

22     e-mails.  What were those non-Time Matters

23     e-mails?

24          So it's exactly what I had told Mr.

25     Garcia-Linares, and before him,
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1     Mr. Gillman a year and a half ago.  I

2     have, or had, about 1,000 to 1,500 e-mails

3     that were not connected to Time Matters

4     because they didn't involve a specific

5     case.  I happened to have kept them.

6          Those were the non-Time Matters

7     e-mails that on February 14th, the Court

8     said, give it to them.  And we agreed to

9     give it to them.

10          THE COURT:  And did you?

11          MR. HERSSEIN:  Yes, we did.

12          THE COURT:  And were those the ones

13     that were corrupted?

14          MR. KESSLER:  No, Your Honor.  He did

15     give us -- I have not contested this

16     point.  He has given us about 1,293 --

17          THE COURT:  Which are the ones you

18     are contesting?

19          MR. KESSLER:  There are two issues

20     here.  Those e-mails that he gave us,

21     right, which are between him and third

22     parties, are all as one giant glued

23     together PDF, which is completely not

24     reasonably usable.

25          THE COURT:  How would you like it in
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1     a perfect world?

2          MR. KESSLER:  I would produce it as

3     individual e-mails, either as native

4     documents, if he wants to give us native,

5     or as the way we've produced documents to

6     him, each e-mail should have a set of TIFF

7     images, the extracted text and the

8     relevant metadata.

9          THE COURT:  How are those produced,

10     in a program?

11          MR. KESSLER:  No.  Any competent

12     e-discovery vendor.

13          THE COURT:  Do you have those e-mails

14     in a format like they produced to you?

15          MR. HERSSEIN:  No, number one.  And

16     number two, the way they produced to us,

17     they objected to producing the e-mails in

18     native format.  And they are here telling

19     you --

20          THE COURT:  How did you end up

21     getting the e-mails?

22          MR. HERSSEIN:  In this OCR

23     non-reviewable fashion that I had to spend

24     thousands of dollars to get software to

25     review it, which we now have.
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1          THE COURT:  Okay.  So can you produce

2     it via the same software that they had?

3          MR. HERSSEIN:  I did.  I gave it to

4     them PDF.

5          MR. KESSLER:  Your Honor --

6          MR. HERSSEIN:  They can get the

7     software and look at it, just like I had

8     to do.

9          THE COURT:  But my understanding of a

10     PDF document, although PDF documents are

11     more searchable nowadays --

12          MR. KESSLER:  So you could have a

13     searchable PDF, that's absolutely correct.

14     You could have -- so first of all, we

15     produced to him not OCR.  The only time --

16     optical character recognition, which is

17     what OCR is.  When you take a document,

18     make it searchable, which is not

19     originally searchable.  That creates

20     imperfections in the search because the

21     programs aren't perfect.

22          I'm sorry, Your Honor, to go through

23     this technical issue.  I know it's

24     exhausting.

25          THE COURT:  So these are e-mails you
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1     got.  Can you produce -- what other

2     formats can you produce these e-mails?  I

3     don't need to be a computer engineer by

4     the time this case is over.  I'm getting a

5     headache.

6          MR. HERSSEIN:  What do you mean, how

7     can I produce them?  I produced them the

8     way I can produce them.

9          I don't understand how else I --

10     should I start forwarding my opposing

11     counsel e-mails?  I mean, we gave them

12     a --

13          MR. KESSLER:  Your Honor --

14          MR. HERSSEIN:  I turned the entire

15     thing into a PDF, so every one of the

16     1,200 --

17          THE COURT:  They don't want that.

18          MR. KESSLER:  I would take individual

19     PDFs.

20          THE COURT:  You can't expect them to

21     e-mail you 1,200 PDFs.

22          MR. KESSLER:  I produced 30,000

23     documents in this case.

24          Your Honor, the PDF he did, he took

25     every e-mail, he glued them together, so
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1     they are one file.  I literally have a

2     file bigger than this box of all of his

3     e-mails with no -- I can't search it by to

4     or from or subject line.  I can't sort it

5     by date, right.

6          And it has no attachments.  So all of

7     the e-mails are divorced of all of their

8     attachments.  It is not reasonably usable

9     under Florida law.  He should produce to

10     me --

11          MR. UDELL:  If we are going to

12     produce 1,000 separate PDFs, what's the

13     difference?  He's going to have the same

14     problem.

15          MR. KESSLER:  No, that's not true,

16     because the thing he would have to produce

17     to me is the searchable text and the

18     metadata.

19          THE COURT:  But what my concern is

20     that you've produced documents that don't

21     have the attachments.  So you need to --

22          MR. UDELL:  So you want us to produce

23     the attachments.  But they have the

24     documents.  They don't -- they have to use

25     a computer to look at everything,
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1     obviously, so God forbid they actually

2     read the documents by a person looking at

3     them, I get it.

4          THE COURT:  I just --

5          MR. UDELL:  They are saying, you need

6     to keep it in a certain way.  And that's

7     not how it works.  It's how we maintain

8     it.  This is how we maintain it.  We

9     produced it in the fashion.

10          You want us to produce the

11     attachments, we will produce the

12     attachments --

13          THE COURT:  Of course.

14          MR. UDELL:  -- if they were not

15     produced.  But other than that, what else

16     are we supposed to do?

17          THE COURT:  And so in a perfect

18     world, I would like them produced in the

19     best maneuverable format, but I cannot get

20     people to --

21          MR. KESSLER:  Could you imagine what

22     would happen if USAA took all of our

23     e-mails, glued them together as one PDF,

24     stripped away all the "to" all the "from"

25     all the subject lines, and just handed
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1     them a 10,000 page document?  You would

2     lose your mind.

3          THE COURT:  What little is left.

4          Mr. Udell, why are the e-mails

5     stripped of the "to" and "from"?

6          MR. UDELL:  They are not.

7          MR. HERSSEIN:  I want to show the

8     Court something.  This is what I produced

9     to them.

10          THE COURT:  Show it to Kessler first.

11          MR. HERSSEIN:  Okay.  This is a PDF

12     that --

13          MR. KESSLER:  I know what it looks

14     like.

15          MR. HERSSEIN:  You are claiming it's

16     not searchable; correct?

17          MR. KESSLER:  No.

18          MR. HERSSEIN:  You are on the record

19     saying it's not searchable.

20          MR. KESSLER:  That's not what I said.

21          MR. HERSSEIN:  That's exactly what he

22     said, Judge.

23          THE COURT:  Let me see.

24          MR. HERSSEIN:  Because it's

25     important.
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1          THE COURT:  I don't care necessarily

2     whether it's searchable.  I want to see

3     that it is a complete production.

4          Does it have a "to" and "from"?

5          MR. HERSSEIN:  Judge, this is what we

6     produced to them, okay.  Just so the Court

7     sees.  These are the e-mails, right, 2,953

8     e-mails.

9          THE COURT:  It has "to" and "from."

10          MR. HERSSEIN:  Not only that, we

11     Bates stamped them, even though the Court

12     said, don't Bates stamp it, we Bates stamp

13     it.

14          Now, let me show you how to --

15     control F, how you search this.

16          THE COURT:  That doesn't look like a

17     PDF.

18          MR. HERSSEIN:  This is a PDF.

19          THE COURT:  Where is the red triangle

20     for a PDF?

21          MR. HERSSEIN:  What do you mean?  We

22     are in PDF here.

23          THE COURT:  Let me see.

24          MR. HERSSEIN:  USAA e-mails date,

25     2018, 2015, do you see that?  002951.
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1          THE COURT:  Okay, this is a PDF.

2          MR. HERSSEIN:  Control F, right.  I

3     just hit Hopwood, search Hopwood.  Boom,

4     Hopwood.  Next.

5          So number one, right, everybody says

6     I have a personality, but he lied to you

7     because he just said --

8          THE COURT:  You do have a

9     personality.

10          MR. HERSSEIN:  He just said that --

11          THE COURT:  Are you claiming you have

12     no personality?

13          MR. HERSSEIN:  Oh, no, I have a

14     strong personality, Judge.  But this is

15     why I'm frustrated.  They are sitting here

16     saying that I produced something that they

17     can't search and that's a lie.  That's a

18     fraud on the Court.

19          MR. KESSLER:  I didn't say that.

20          THE COURT:  I understood that you

21     couldn't maneuver and search the document.

22          MR. KESSLER:  No, I said that he

23     OCR'd it.

24          THE COURT:  What the hell does that

25     mean?
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1          And don't vanilla coat that.  Put

2     H-E-L-L on the record.  I'm very

3     frustrated.

4          You told me that you could not search

5     the PDF.

6          MR. KESSLER:  No, I did not, Your

7     Honor.  I apologize if that was the

8     impression -- I said he OCR'd it.

9          THE COURT:  What does that mean?

10          MR. KESSLER:  He took the e-mail,

11     turned it into a PDF, and then he ran an

12     OCR program upon it.

13          THE COURT:  What is that?

14          MR. KESSLER:  It takes --

15          THE COURT:  What's wrong with doing

16     that?

17          MR. GARCIA-LINARES:  The program is

18     not perfect, Your Honor.  When you OCR

19     something, it's not perfect.

20          THE COURT:  I just looked at Mr.

21     Herssein's laptop, for the record, because

22     I know I didn't make a record of that.

23     And he showed me a PDF trail of e-mails,

24     and it has a little box on the top where

25     you put in a search term and you can
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1     search through the whole thing.

2          MR. KESSLER:  And that's right,

3     because when you OCR something, it works

4     99.99 percent of the time.

5          THE COURT:  That's good enough for

6     government work.

7          MR. KESSLER:  But what it doesn't do

8     -- Your Honor, he searched under Hopwood,

9     right, but I can't take all the e-mails

10     that were on Hopwood and line them up by

11     date.

12          THE COURT:  I know, but --

13          MR. KESSLER:  I can't rearrange

14     them --

15          THE COURT:  The average Joe doesn't

16     have your kind of knowledge.  You have too

17     much information.

18          MR. KESSLER:  Your Honor --

19          THE COURT:  You are TMI.  Because you

20     are a computer expert and not everybody

21     has that kind of knowledge.

22          MR. KESSLER:  Your Honor, you do that

23     in your e-mail -- think about in your

24     e-mail that you have in your office.

25          THE COURT:  Yes.
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1          MR. KESSLER:  You want to find a

2     particular e-mail in your office.

3          THE COURT:  Yes.

4          MR. KESSLER:  You want to find a

5     particular sender.  You can just click and

6     go, who sent it.

7          THE COURT:  Yeah.

8          MR. KESSLER:  You can search by date.

9          THE COURT:  You don't have that in a

10     format.

11          MR. HERSSEIN:  You do, Judge.  There

12     he goes again.  If you look at what --

13          THE COURT:  See, if you guys would

14     just have lunch together, he could show

15     you how to use this program.

16          MR. HERSSEIN:  Judge, look at what

17     was produced.  It produced exactly -- from

18     Susan Osiason, Reuven Herssein.  Here are

19     the attachments.

20          THE COURT:  He wants all the --

21          MR. KESSLER:  Without the

22     attachments.

23          THE COURT:  Where are the

24     attachments?

25          MR. HERSSEIN:  Attachments, Jankins
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1     PDF.

2          THE COURT:  Okay.  Click on that.

3          Oh, click on that and it will come

4     up?

5          MR. HERSSEIN:  Correct.  It should,

6     in a perfect world.

7          He's saying he didn't get the

8     attachments, he needs the attachments

9     again.

10          THE COURT:  Yes, he does.

11          MR. HERSSEIN:  Okay.  That's not what

12     they are saying, though.  First they said

13     they can't search it.

14          MR. KESSLER:  That's not what I said.

15          THE COURT:  Draft this up.

16          MR. GARCIA-LINARES:  Your Honor, Mr.

17     Herssein has sued USAA here asking for

18     millions and millions of dollars.  I don't

19     believe it is unreasonable for Your Honor

20     to order him to hire someone to assist

21     him, so that he can properly

22     electronically produce the e-mails to us,

23     so that we can drop them.

24          If this is Outlook, there is a way to

25     pull the e-mails electronically, so they
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1     can be dropped in Outlook and they can be

2     searched in the matter that Your Honor

3     searches them in your office and the way

4     that Mr. Kessler is trying to search them.

5          THE COURT:  I'm not going to do that.

6          MR. KESSLER:  Your Honor --

7          THE COURT:  Okay.  Third motion to

8     compel, so granted in part.  HLG is to

9     produce the attachments to the e-mails.

10          MR. HERSSEIN:  The non-Time Matters

11     e-mails.

12          THE COURT:  Non-Time Matters e-mails.

13          MR. KESSLER:  And linked to each

14     e-mail, so I can see which e-mail goes to

15     each attachment.

16          THE COURT:  Yes, it can't just be a

17     series of attachments loose.

18          And then motion to compel is denied

19     as to internal e-mails based on the

20     representation of HLG that there are no

21     additional e-mails, non-Time Matters

22     e-mails; is that right, Mr. Udell?

23          MR. UDELL:  Correct, Judge.

24          MR. HERSSEIN:  Judge, some of these

25     are internal e-mails.  The non-Time
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1     Matters e-mails contain or can contain

2     internal e-mails.  And the Time Matters

3     e-mails, for sure, contain internal

4     e-mails, because I've searched them myself

5     and I've seen them.

6          THE COURT:  Where in your brief,

7     Mr. Kessler, do you talk about the

8     e-mails?

9          MR. KESSLER:  The non-Time Matters

10     e-mails?

11          THE COURT:  Yes.  What page?

12          MR. KESSLER:  Page 7 -- I'm sorry,

13     Tab 7, page 9, paragraph 17.

14          THE COURT:  Okay.  Do you have that

15     motion, Mr. Herssein?

16          MR. HERSSEIN:  I'm pulling it up.

17          THE COURT:  Page 9, paragraph 17.

18          The March 1st production does not

19     appear to contain any internal e-mails

20     between HLG partners or members,

21     employees, that are responsive to any USAA

22     document requests, including but not

23     limited to.  Then it has A, B, C and D.

24          So I'm asking you, pointblank, right

25     here forever more, do you have responsive
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1     documents to this paragraph 17, page 9?

2          MR. HERSSEIN:  Other than what we've

3     produced, no, Judge.

4          THE COURT:  Put that in an order for

5     me to sign.

6          MR. HERSSEIN:  Okay.

7          THE COURT:  Is there anything else,

8     Mr. Kessler, you want me to address in

9     this motion?

10          MR. KESSLER:  Yes, Your Honor.

11          THE COURT:  What else?

12          MR. KESSLER:  The last thing was, as

13     you may remember at the February 14th

14     hearing, you compelled HLG to produce

15     filings, pleadings, that HLG had done in

16     other cases where it had provided the

17     court documents to the public or submitted

18     them for public filing.

19          THE COURT:  Yeah.

20          MR. KESSLER:  And there was a big

21     discussion about that issue.  And I can

22     cite you to the part of the transcript and

23     provide it to you, if you like.

24          In response to that, on March 1st,

25     HLG said, none, they don't have any.  And
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1     the reason they said none, Your Honor, is

2     they took, what we say, is an unreasonably

3     narrow view.

4          Because we used the word pleadings in

5     our document requests, they said, well,

6     pleadings are only answers and complaints,

7     and therefore, none needed to be produced,

8     which I thought was a little bit of

9     gamesmanship on their part, particularly

10     because in the hearing, you specifically

11     said, motion fee submissions.

12          So I would like you to compel them to

13     produce those documents to us.

14          THE COURT:  That's part of this

15     motion?

16          MR. KESSLER:  Yes, it is, Your Honor.

17          THE COURT:  What paragraph is that?

18          MR. KESSLER:  Number 18 on page 9, it

19     goes to 10.

20          THE COURT:  Yes.

21          MR. KESSLER:  You know, I think the

22     Court and everyone understood that was

23     filings, not pleadings, when we were

24     saying it.  I think it was a

25     hyper-technical definition by the
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1     plaintiffs.

2          THE COURT:  What's your response?

3          MR. UDELL:  Judge, I don't think you

4     can compel us to produce something they

5     didn't ask for.  They asked for pleadings.

6     We don't have pleadings.  They didn't ask

7     for motions.  They didn't ask for anything

8     else.  They asked for pleadings.

9          THE COURT:  Okay.  Now it's filings.

10          MR. UDELL:  That's not what they

11     asked for.

12          THE COURT:  Okay.  They made a --

13          MR. UDELL:  They can send us another

14     request for production, which I told them

15     to do, and we would have answered, but

16     they didn't do that.

17          THE COURT:  So in a perfect world,

18     one of you would have picked up the phone,

19     maybe you, and said, hey, you said

20     pleadings to us.  That's only the

21     complaint and the answered and the reply.

22     Did you mean like all filings, or what is

23     it that you want?

24          MR. UDELL:  I said, this is what you

25     asked me for and we don't have it because
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1     there was no pleading.  Send me another

2     request for production.  Which is what I

3     said, within 30 days --

4          THE COURT:  How should they word it?

5          MR. UDELL:  Send me another request

6     for production.

7          Whatever they want to say, Judge.

8          THE COURT:  No, no.  What are the

9     words that they are supposed to say to get

10     you to --

11          MR. UDELL:  Whatever they want to

12     say, Judge.  I don't have to do their

13     discovery for them.  I get it.  But if

14     they want motions or case numbers --

15          THE COURT:  What do you want?

16          MR. UDELL:  I want all filings -- and

17     I guess now I have to do it in a document

18     request, any transcripts in which HLG has

19     provided or submitted the -- any of the

20     contract with USAA to the court or into a

21     public filing.

22          THE COURT:  So that I want you to put

23     in a written order.

24          MR. UDELL:  And we would like the

25     same from them.
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1          THE COURT:  Do you have a --

2          MR. UDELL:  We will send a request

3     for production because, technically, they

4     have to send me a request for production,

5     but they are not going --

6          THE COURT:  I thought this was --

7          MR. UDELL:  They sent a request for

8     production and asked for pleadings.  I

9     said there are no pleadings.  They are

10     saying we are moving you to compel, you

11     need to produce pleadings.

12          THE COURT:  They are clarifying.

13          MR. UDELL:  That's fine, Judge.  So

14     they are clarifying.  Give me 30 days.  At

15     the same time, I'm going to ask them to

16     produce the same materials they've done in

17     the last five years.  Not just us, but

18     USAA and other lawyers, Judge.

19          THE COURT:  Wait.  I'm missing --

20          MR. UDELL:  They are asking for us to

21     produce cases where my client put records

22     into the public record; the contracts,

23     okay.

24          THE COURT:  Right.

25          MR. UDELL:  I want the same thing
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1     from them.

2          THE COURT:  Well, you are asking for

3     it because they are saying that it's work

4     product or --

5          MR. UDELL:  Whatever they are saying.

6          THE COURT:  Whatever it is.

7          MR. UDELL:  But at the same time, if

8     they are putting it in the public record,

9     they have a little problem there.  And we

10     know they are doing it, and they know they

11     are doing it.  So really --

12          MR. KESSLER:  So Your Honor, I

13     appreciate the tit for tat way of doing

14     discovery, but I want to remind you, Your

15     Honor, on the position that they are now

16     taking is directly contrary to the

17     position they took before you on

18     February 14th.

19          Remember, in the conversation in this

20     very room, they said, well, this is very

21     voluminous and this is going to take us a

22     long time.  Because they interpreted

23     pleadings originally to mean all filings.

24          THE COURT:  I know.

25          MR. KESSLER:  And now they are
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1     changing it to play games.  You know, for

2     a party that's complaining that we are not

3     moving this case along fast enough, this

4     seems to be a purposeful obstruction of

5     getting discovery done.

6          THE COURT:  So today, just draft an

7     order based upon this motion that

8     clarifies your request for production.  So

9     I'm not going to have you reproduce

10     something after we've just litigated the

11     issue.  So draft an order on that.

12          And if you want to do a request for

13     production, you have to do a request for

14     production.

15          MR. UDELL:  That's fine, Judge.  They

16     will get it tomorrow.

17          THE COURT:  Start researching that on

18     your end.

19          MR. KESSLER:  Okay.

20          There is nothing else, Your Honor, on

21     this motion.

22          THE COURT:  Okay.  I need -- somebody

23     is doing an order on this?  You guys are?

24          MR. KESSLER:  Yes.

25          THE COURT:  So on the notice of
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1     hearing, what number is this?

2          MR. KESSLER:  That was --

3          THE COURT:  Is it Number 7?

4          MR. GARCIA-LINARES:  That was Number

5     5, Your Honor.

6          THE COURT:  Number 5?

7          MR. KESSLER:  No, 7.

8          THE COURT:  But on the notice of

9     hearing, is it Number 3?

10          MR. KESSLER:  Number 3.

11          MR. GARCIA-LINARES:  That was the

12     third motion to compel.

13          So the next issue would be the Time

14     Matters e-mails, Your Honor.

15          THE COURT:  That's Number 5.  That

16     may be the last thing we do today.  We

17     were set for three hours.

18          Do you need to be here for this one?

19          MR. KESSLER:  Yes.  In fact, this is

20     the most important one for me to be here.

21     But I think I can do it quickly, Your

22     Honor.

23          THE COURT:  Okay.  Go ahead.

24          MR. KESSLER:  So this issue resolves

25     around the Time Matters e-mail that HLG
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1     has raised in the previous matter.

2          As part of their production in

3     January 2016, we could not find -- in

4     fact, we stated multiple times, we could

5     only find about 2,000 e-mails, and that

6     was never contradicted.  In fact, in the

7     February 14th hearing, I raised that

8     issue, that there were only 2,000 e-mails

9     in the production, and that seemed like

10     very few.  And no one stood up and said,

11     actually, we produced thousands of

12     e-mails, why can't you find them.

13          Well, we did eventually find them.

14     And the reason we started finding them,

15     Your Honor, is that HLG, as part of its

16     motions for sanctions and motion to

17     dismiss started producing e-mails as

18     exhibits, like this one, all right.  They

19     look like that.  We couldn't find those.

20          We eventually were able to uncover 77

21     files inside the production.  Remember,

22     the production is 450,000 files.  There

23     were 77 files that were very compressed,

24     and those e-mails look like this.  They

25     are --
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1          THE COURT:  These are Time Matters

2     e-mails?

3          MR. KESSLER:  They are Time Matters

4     e-mails.  There is export -- we eventually

5     learned, mostly through our own due

6     diligence, that these are exports out of

7     the Time Matters system, which are

8     compressed together, all right.

9          And to give you a sense of how much

10     documents we are talking about, I need to

11     use my PowerPoint for this, because it is

12     a little technical, right.

13          So just so you understand what those

14     two e-mails look like, the e-mail on the

15     left is the e-mail that he produced.  You

16     might also notice -- you see that red box?

17     That's the equivalent in the Time Matters.

18          So this is the e-mail that was given

19     as an exhibit to the Court, and this is

20     the version that we have.  It's already

21     fundamentally -- even if this was a

22     reasonably usable production, there is a

23     fundamental problem here, right.  The

24     evidence that we are going to use in

25     depositions and hearings and the trial all
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1     have to be the same.

2          THE COURT:  Sure.

3          MR. KESSLER:  One person can't be

4     using a better version than the other.

5          THE COURT:  Right.  So you just want

6     the traditional formatted e-mail.

7          MR. KESSLER:  I want mine to look

8     like this.

9          THE COURT:  Why can't you get that?

10          MR. KESSLER:  I asked for it.  I have

11     not been able to get it.  He's produced

12     this.  I won't go through -- you recognize

13     that -- that e-mail, by the way, is buried

14     in a file that is so large that it would

15     fill, Your Honor, six and a half of these

16     boxes.

17          THE COURT:  Okay.

18          MR. KESSLER:  All smushed together,

19     all right.  So there are two problems.  By

20     the way, also, no attachments throughout

21     the entire set.  We couldn't find a single

22     attachment that linked to any of these

23     documents.

24          I know we are short on time, so I

25     won't go through all the problems with
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1     this.  I think it's relatively evidence.

2          THE COURT:  This is Tab 12, by the

3     way.

4          MR. KESSLER:  Yes.

5          THE COURT:  What's your response?

6          MS. HERSSEIN:  I could respond.

7          THE COURT:  Tell me.

8          MS. HERSSEIN:  We spoke to our Time

9     Matters consultant.  Obviously we are not

10     set up maybe like large firms, like Shutts

11     & Bowen, and other law firms dealing with

12     this case.  We are just a small law firm.

13     So we purchased Time Matters and we

14     purchased Time Slips, which is our Lexis

15     software product.  And we have a

16     consultant that we talk to on occasion

17     when we need to deal -- you know, when we

18     have questions.

19          And we've had several conferences

20     with her about this issue.  Because those

21     original e-mails, when the associates type

22     them up or we type them up, what we do, if

23     it's related to a case, we attach it to

24     the Time Matters case.

25          So that's -- and that is how it
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1     looks.  That is how --

2          THE COURT:  Let me just cut to the

3     chase.  Do you have the nice traditional

4     e-mails like this?

5          MS. HERSSEIN:  Mostly not.  Probably

6     -- mostly not because these people don't

7     work for us anymore, these are old files,

8     they are closed files.

9          THE COURT:  So how did you happen to

10     have -- oh, I see.  So you have to create

11     a PDF going into Time Matters.

12          MS. HERSSEIN:  Exactly.  It asks you

13     if you want to attach, and then you say

14     yes.

15          THE COURT:  Do you have Time Matters?

16          MR. KESSLER:  No.

17          THE COURT:  How many e-mails are we

18     talking about?

19          MR. KESSLER:  55,000.

20          So there are two issues, Your Honor.

21          THE COURT:  You have to use them in

22     the condensed format.

23          MR. KESSLER:  The condensed format is

24     broken, and I'll explain why it's broken

25     in second.

A281

STRIC
KEN



305-374-8868    service@fernandezcr.com
Fernandez & Associates Court Reporters

Page 205

1          And that's fine, if everybody wants

2     to use the condensed format, but then HLG

3     also needs to use the condensed format.

4     They can't pull out of their system nice,

5     clean beautiful e-mails to give to you and

6     the witnesses.  Imagine I'm setting up for

7     deposition, I'm prepping my witnesses

8     using that, pardon the French, poor

9     e-mail.

10          THE COURT:  Yeah, you can just use

11     the poor e-mail.

12          MR. KESSLER:  But they won't

13     recognize it.

14          Now look at the other e-mail.

15          THE COURT:  Right, but you walk the

16     witness through it and you say, this is a

17     computer-generated e-mail, and then here

18     is the -- it's from Uris, U-R-I-S --

19          MR. KESSLER:  No, it's not actually.

20     That's the problem.  You've already

21     recognized the problem, right.  You can't

22     tell based on that e-mail.  I'll walk you

23     through it.

24          Normally with an e-mail you can do

25     these things to it.  None of that is
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1     available with the system they gave us.

2     And the reason it's not, Your Honor --

3          THE COURT:  I'm looking at a

4     different one.

5          MR. KESSLER:  I can't tell.

6          THE COURT:  The one that corresponds

7     to the good looking one is this one.

8     Here, it starts here.  Hi, Jeanie.  And

9     then it goes -- this is the body:

10     Tangentially, we will need to give our

11     contract.

12          MR. KESSLER:  But it's from, believe

13     it or not -- so he's e-mailed himself

14     this.  You might notice, HLG e-mailed

15     himself that document in May of 2016, I

16     believe, so that he could have it and give

17     to you in nice, clean format.

18          THE COURT:  Correct, and that's what

19     Ms. Herssein is saying they have to do in

20     order to produce this document.

21          MR. KESSLER:  Your Honor, a good

22     vendor can go in and grab this information

23     in a way --

24          THE COURT:  I'm going to deny your

25     motion.  You have to use it in this
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1     format.

2          MR. KESSLER:  But --

3          THE COURT:  I'm sorry.

4          MR. KESSLER:  -- can I just explain

5     why that's impossible?  You haven't given

6     me the opportunity to explain.

7          THE COURT:  Go ahead.

8          MR. KESSLER:  First of all, if I'm

9     going to use it in this format, so should

10     he, right.

11          THE COURT:  Okay.

12          MR. KESSLER:  It's not fair for him

13     to give you this and me to give you this.

14          THE COURT:  I can't ask him to go

15     into his computer and print out 55 -- how

16     many pages, 5,000?

17          MR. KESSLER:  55,000.

18          THE COURT:  55,000 e-mails, I can't

19     have him do that.

20          MR. KESSLER:  That's fine.  I'm not

21     asking him to do that.  But then he should

22     use the same thing he is giving me.

23          THE COURT:  No, because he may have

24     certain -- 10, 20, 15 that he may want to

25     use --
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1          MR. GARCIA-LINARES:  What Your Honor

2     can't --

3          THE COURT:  The three of you are all

4     standing and you all can't talk.

5          So if he wants to use one in a

6     deposition, it's his e-mails.  He can go

7     into his Time Matters and produce whatever

8     he wants.  You don't have his program.

9     You don't get to do that.

10          MR. GARCIA-LINARES:  But Your Honor,

11     that's the problem.  In electronic

12     discovery, he's got to be able to give us

13     the same information that we can use.

14          THE COURT:  He's giving it to you.

15     It's not pretty, but you are getting it.

16          MR. GARCIA-LINARES:  If our vendor

17     cannot put it in a matter where everything

18     can be searched -- and Mr. Kessler, maybe

19     you can go back to your presentation to

20     where you were showing the Court what it

21     is you cannot search for.

22          THE COURT:  What is my solution?

23     What am I supposed to do?

24          MR. GARCIA-LINARES:  He has to hire a

25     vendor to properly produce it to us, Your
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1     Honor.  That's what it is.  That's what

2     happens in electronic discovery.

3          MS. HERSSEIN:  Sorry, Manny, but we

4     did hire a vendor.  We do have a vendor.

5     We have Andrea Giltner, who is our

6     consultant, who told us, the way that we

7     produced it to them is the only way we are

8     able to produce it to them, which is

9     basically what we did, is copy our entire

10     database and give it to them.

11          MR. GARCIA-LINARES:  Your Honor, if

12     they are copying the entire database, then

13     will they make the entire database

14     available to us, so that Mr. Sessler, who

15     works with Mr. Kessler, can go there and

16     copy it and print out?

17          THE COURT:  I don't know if that's

18     proprietary.  I don't know the answer.

19          MR. GARCIA-LINARES:  They are giving

20     us everything that's on there, so make it

21     available so that we can grab it --

22          THE COURT:  Stop.  Motion to compel

23     Time Matters e-mail in a reasonably usable

24     format to compel the use of produced

25     documents as evidence and incorporated
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1     memorandum of law.

2          What is that second part?

3          MR. KESSLER:  Because Your Honor, I

4     have another issue that I really need to

5     raise with you.

6          THE COURT:  Tell me.

7          MR. KESSLER:  It's really super

8     important.

9          THE COURT:  Go ahead.

10          MR. KESSLER:  So remember in the

11     LEDES, I mentioned those separators, those

12     pipes?

13          THE COURT:  Yes.

14          MR. KESSLER:  The same thing is true

15     in the -- if you look at the document, the

16     one they gave you, right, the same thing

17     is true in what they gave you.  And what

18     they used were commas, right.  So I'm now

19     blowing it up, so you can see it as

20     clearly as possible, right.  So they've

21     used commas to separate out the different

22     documents.

23          What the computer is supposed to do,

24     I have a database of information.  I can

25     never make it look as pretty as the PDF,
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1     right, but I can then use, though -- the

2     computer program can go through, right.

3     It takes the first information, plugs it

4     in there.  Takes the second one, plugs it

5     in there.  That's the subject line.  This

6     is the -- it's RH, I'm presuming that's

7     Reuven Herssein.  That's the client,

8     right.  Boom.  Boom.  It fills everything

9     in, right, nice and pretty in the empty

10     spots and knows how to separate it out.

11     And this is the body, right.  And that's

12     how the e-mail is supposed to work.

13          And it works, except if there are

14     commas in the text of the e-mails.  As

15     soon as there is a comma in the text of

16     the e-mail, right, because they've used

17     commas to separate out the field values,

18     the computer doesn't know a comma that

19     separates out the field value from a comma

20     that doesn't.

21          THE COURT:  Mr. Garcia-Linares, you

22     said the other side is supposed to hire a

23     company.  Is there case law that says

24     that?

25          MR. KESSLER:  Under the ethical -- I
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1     mean, it's an obligation of the party to

2     produce things in reasonably usable

3     format.

4          THE COURT:  Okay, but that's

5     reasonable.  You may not like it, but this

6     is the format that they have.

7          MR. KESSLER:  But Your Honor, I

8     haven't even explained why -- here is the

9     problem, Your Honor.  When there is a

10     comma in the text, I can't separate out

11     the e-mail.  I now have 55,000 e-mails

12     that blow up because there are commas.

13     And everything -- things get populated

14     incorrectly.  I can't separate these out.

15          THE COURT:  They don't have it

16     either.  The only thing that they have --

17          MR. GARCIA-LINARES:  They do have it,

18     Your Honor.

19          THE COURT:  The only thing they have

20     is an ability to print out a PDF e-mail or

21     to e-mail themselves a clean copy.

22          MR. KESSLER:  All I'm asking, Your

23     Honor, is instead of using commas as a

24     delimiter to separate it -- remember in

25     LEDES, it uses a pipe?
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1          THE COURT:  Yes.

2          MR. KESSLER:  And that's because most

3     people don't --

4          THE COURT:  So tell me what you want.

5          MR. KESSLER:  I want them to go back

6     and produce it using a caret.

7          MS. HERSSEIN:  We can't do that.  We

8     can't do that.  He's asking us to do

9     something that we can't do.

10          THE COURT:  How are they going to do

11     that?

12          MR. HERSSEIN:  We spoke to our

13     consultant for them and she said --

14          THE COURT:  How do they do that?

15          MS. HERSSEIN:  -- that the only way

16     we could do was to produce our entire

17     database, which is what we did.

18          THE COURT:  Wait, wait.  How are they

19     supposed to take the separators out and

20     put carets instead?

21          MR. KESSLER:  So usually when you

22     pull an export out of a database, right,

23     the export they gave me is a comma

24     deliminated compressed file.  All I need

25     to do is -- instead of asking for a comma
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1     deliminated file, is a caret

2     deliminated file.

3          THE COURT:  Can they do that instead

4     of a comma?

5          MS. HERSSEIN:  The only person in

6     this room that knows what Mr. Kessler is

7     talking about on that board is Mr.

8     Kessler.

9          THE COURT:  I know.

10          MS. HERSSEIN:  And I have to tell

11     you, if anyone can make those e-mails look

12     pretty, it's him.

13          THE COURT:  No, no.

14          MS. HERSSEIN:  His e-mails are

15     probably going to end up looking prettier

16     than ours.

17          THE COURT:  Hold on.  I don't think

18     that you asked your expert or your handler

19     the right questions, because I've never

20     heard of carets before.

21          MS. HERSSEIN:  I don't think anyone

22     here has other than him.

23          MR. KESSLER:  It's on your keyboard.

24          THE COURT:  Well, we don't know what

25     the little -- to me, that the Dunce cap. I
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1     never called it a caret.  When you do a

2     little emoji with a party hat.

3          MS. HERSSEIN:  You said a few minutes

4     ago that the only way they can have it is

5     the way we gave it to them.

6          THE COURT:  No, no.  But you do have

7     an expert that can -- instead of using the

8     delimiter, comma delimiter, have them --

9          MR. KESSLER:  I don't think what he

10     is saying is correct, because we've had

11     several conferences with our expert on

12     Time Matters program and nothing like that

13     came up.

14          THE COURT:  Would you be adverse to a

15     conference call with your handler, your

16     computer electronics person, and

17     Mr. Kessler and Mr. Udell?

18          MR. UDELL:  What's the reason, Judge?

19     I mean, she told us --

20          THE COURT:  So your expert can speak

21     the language with Mr. Kessler.

22          MR. UDELL:  Understood.  I mean, she

23     told us the way we produced, it is the

24     only way we can produce it.

25          THE COURT:  Let's not play semantics.
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1          MR. UDELL:  That's fine, Judge.  If

2     he wants to talk to her --

3          THE COURT:  Would that be okay?

4          MR. KESSLER:  I would love that, Your

5     Honor.

6          THE COURT:  Okay.

7          MR. UDELL:  But for purposes of the

8     order, the order should basically say, the

9     order on this motion --

10          THE COURT:  Okay.  Here is what the

11     order will say.  Motion to compel

12     production of Time Matters e-mails is

13     denied in part, to the extent that

14     Mr. Kessler can obtain a more

15     user-friendly version from HLG's technical

16     support following a phone conference,

17     something like that.

18          MR. UDELL:  Okay.

19          MR. KESSLER:  Well --

20          THE COURT:  I want you to be able to

21     speak to the lady and say, hey, can you

22     produce these with a caret separator

23     instead of commas because they are easier

24     for me to search.  Oh, yeah, I can do that

25     with the click of a button.
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1          MR. KESSLER:  Your Honor, can I at

2     least get the attachments?

3          THE COURT:  Yeah, the attachments,

4     like the other --

5          MR. KESSLER:  Can you put that in the

6     order because there were no attachments in

7     the production.

8          MS. HERSSEIN:  The attachments --

9     usually we did not attach attachments to

10     the -- to the e-mails that were in the

11     Time Matters database.  We only attached

12     the e-mails themselves.  We didn't need to

13     attachment the attachments.

14          The attachments usually were just

15     motions, pleadings and whatnot, so we

16     don't have attachments inside the Time

17     Matters database.

18          THE COURT:  Do you have them

19     somewhere else?

20          MR. HERSSEIN:  No.

21          MS. HERSSEIN:  No.

22          THE COURT:  So put that in the order

23     that you don't have them.

24          MS. HERSSEIN:  And also, if there is

25     a large cost that's involved with
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1     switching out the commas to caret, okay,

2     who is paying for that?

3          MR. KESSLER:  They are asking for

4     $30 million, Your Honor.

5          THE COURT:  They don't have the

6     $30 million.  They are asking for it.

7          MR. KESSLER:  I'm sorry, that's not

8     what -- the proportionality standard is --

9     the general rule is, producer pays the

10     amount of money that USAA has to spend.

11     I, now knowing what the standard is, I

12     could have done a much cheaper production.

13          You know, to have them produce

14     documents in a reasonable usable way -- at

15     this moment, Your Honor, they have

16     essentially -- if I'm left with what

17     they've given me, I don't have any e-mail.

18          THE COURT:  You guys are going to

19     have to do a phone conference with me,

20     like a phone hearing, on the cost, because

21     I have no idea.  I can't say they are

22     going to bear the cost.  Because if the

23     woman says, it's going to cost them five

24     grand, I may not have them incur $5,000.

25          MR. HERSSEIN:  We may not even get

A295

STRIC
KEN



305-374-8868    service@fernandezcr.com
Fernandez & Associates Court Reporters

Page 219

1     there, Your Honor, because Andrea is

2     likely going to tell him the same thing

3     she has told us, the way we gave them the

4     entire database is the only --

5          THE COURT:  I want them to talk

6     because --

7          MR. HERSSEIN:  I'm just saying we may

8     not get there.

9          THE COURT:  People with technical

10     computer knowledge can understand the

11     lingo better than people that don't have

12     that knowledge.

13          MR. HERSSEIN:  I have almost no

14     computer knowledge, but I understand

15     English very well, and Andrea was pretty

16     clear.

17          THE COURT:  They don't speak English.

18     They speak computer technical jargon.

19          So when is that phone call going to

20     take place?  We can't leave anything up to

21     you guys.

22          MR. KESSLER:  I would prefer it to

23     happen within the next two weeks since I'm

24     going out of the country.

25          MS. HERSSEIN:  And we are available.
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1     It's just if she is available.  I just

2     have to find out if she is available or on

3     vacation.

4          THE COURT:  Okay, so in the next two

5     weeks.

6          And if you have any snafus on this,

7     just call my JA and I'll come on the phone

8     and help you with this.  Not with the

9     technical, but with scheduling.

10          So that takes care of this.  This was

11     Number 5 on the notice of hearing.

12          6 we took care of.  That was the

13     joint defense; right?

14          MR. UDELL:  Correct, Judge.

15          THE COURT:  7, I took care of last

16     night.

17          8 is done.

18          MR. GARCIA-LINARES:  8, 9 and 10 are

19     done, Your Honor.

20          Your Honor, I know you have a 1:30.

21          THE COURT:  I know, and I haven't

22     eaten.  I'm starving.

23          8, 9 and 10 --

24          MR. GARCIA-LINARES:  Can we discuss

25     what's going to be heard next week?
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1          THE COURT:  Hold on.  What happened

2     to 11?  We didn't do 11.

3          Did we do 12, the duces tecum?

4          MR. GARCIA-LINARES:  12 is basically

5     the protective order as to all the depos,

6     and I think Your Honor stated that we have

7     to resolve the privilege log before we

8     start taking any depos.

9          THE COURT:  That's what I think.

10          MR. GARCIA-LINARES:  So we are not

11     going to start taking depos until after

12     we've gone through the privilege log.

13          THE COURT:  13 I denied.

14          MR. GARCIA-LINARES:  That's correct.

15          THE COURT:  Can somebody do an order?

16          MR. GARCIA-LINARES:  We did one on

17     that.

18          Your Honor, could we either have an

19     agreement that all the depos that were

20     scheduled are off, or Your Honor granted a

21     motion for protective order to cancel all

22     the depos until the issues of the

23     privilege log are resolved?

24          THE COURT:  That's what I think we

25     should do.
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1          Are you guys okay with that?

2          MR. GARCIA-LINARES:  So all depos

3     will be canceled.

4          THE COURT:  So discovery depositions

5     stayed until the Court rules on the

6     privilege log documents.

7          MR. UDELL:  So the only thing we

8     didn't do was Number 11; right?

9          MR. GARCIA-LINARES:  So we could

10     start with that one on the 9th.

11          THE COURT:  Yes, we can do that on

12     the 9th.  And then on the 9th, I have a

13     notice of hearing.

14          MR. GARCIA-LINARES:  Right.  So Your

15     Honor, since Your Honor has denied the

16     motions to dismiss, other than that one

17     count --

18          THE COURT:  Yeah.

19          MR. GARCIA-LINARES:  -- and the

20     motions for summary judgment, I'm assuming

21     Your Honor is just going to deny all the

22     sanctions motions that relate to each one

23     of those counts; therefore, the parties

24     don't have to prepare for those.

25          THE COURT:  I could deny them or just
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1     defer them.

2          MR. UDELL:  Defer.

3          MR. GARCIA-LINARES:  Your Honor, can

4     we talk about the sanctions motions for a

5     second?

6          THE COURT:  That's what we are

7     talking about.

8          MR. GARCIA-LINARES:  Can I raise an

9     issue with the Court?

10          THE COURT:  Yes.

11          MR. GARCIA-LINARES:  There has been

12     over 50 sanctions motions in this case.

13          THE COURT:  I know.  That's why we

14     are having hearings on Fridays.

15          MR. GARCIA-LINARES:  So can we ask

16     the Court, to save resources, that until

17     Your Honor directs us to respond to a

18     sanctions motion, we don't have to respond

19     to it?  Because as Mr. Kessler has stated,

20     with every motion they filed, they

21     separately file these sanctions motions.

22          It's taking a lot of resources to

23     have to respond to each of these motions,

24     which Your Honor has continued to defer.

25     So we would ask the Court to --
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1          THE COURT:  No.  No.  If they file a

2     motion, you all have to brief it and

3     respond to it.  And I could either rule on

4     it whenever I catch up -- I'm deferring

5     them, not because I don't view them as

6     important, I'm deferring them because I'm

7     trying to rule and address the motions

8     that will move the case forward.

9          MR. GARCIA-LINARES:  Right.  But the

10     ground for the sanctions motion is the

11     same ground that they put in the motion to

12     dismiss that Your Honor denied.

13          THE COURT:  Right.

14          MR. GARCIA-LINARES:  It's the same

15     grounds they put in the summary judgment.

16          THE COURT:  That's why those I'm

17     deferring.  But you are saying future

18     motions for sanctions.  I'm not going to

19     say without looking at the motion that --

20     you know, that I'm going to look at the

21     motion first and then call you and say,

22     let me have a response from your side.

23          This is not my only case.  When I

24     took over this division, I only had a

25     trickle of cases.  I'm at 102 of the most
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1     complicated cases in Miami-Dade County.

2     And this case is taking at least

3     40 percent of my time.

4          MR. GARCIA-LINARES:  There was a case

5     report in the Daily Business Review in the

6     last two weeks where the Court did exactly

7     that, said, you don't have to respond to

8     motions until I've addressed them, because

9     it was the same issue --

10          THE COURT:  In my case?

11          MR. GARCIA-LINARES:  Not one of your

12     cases.

13          THE COURT:  Oh, I was going to say --

14          MR. GARCIA-LINARES:  There was

15     another case that was reported, and we

16     would ask the Court --

17          THE COURT:  No.  No.

18          MR. UDELL:  Judge, CBL, they wanted

19     it.  Those are the rules.

20          MR. GARCIA-LINARES:  Okay.

21          THE COURT:  It helps me.  I may just

22     rule on the papers and not have a hearing.

23          MR. GARCIA-LINARES:  Okay.

24          Can I ask one other question?

25          THE COURT:  Yes, of course.
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1          MR. GARCIA-LINARES:  With regards to

2     the order that Your Honor entered last

3     night, on the motion to dismiss --

4          THE COURT:  Yes.

5          MR. GARCIA-LINARES:  -- where you

6     gave us leave to amend to add to the

7     fraud.

8          THE COURT:  Yes.

9          MR. GARCIA-LINARES:  Can we ask ore

10     tenus now for the Court to allow us to

11     also, in addition to amending fraud, we

12     would like to add a count for negligent

13     misrepresentation.  We would like to do it

14     all at one time.

15          So when we amend the complaint, we

16     would like to not only adhere to the

17     Court's direction on fraud, we would like

18     to add a count for negligent

19     misrepresentation.

20          THE COURT:  Do you have an objection?

21          MR. GARCIA-LINARES:  It will move

22     things quicker, instead of my filing a

23     motion Monday and we have to have a

24     hearing on it.

25          THE COURT:  They are conferring.  Let

A303

STRIC
KEN



305-374-8868    service@fernandezcr.com
Fernandez & Associates Court Reporters

Page 227

1     me give them a chance.

2          You are thinking about not re-filing

3     fraud and go with negligent

4     misrepresentation?

5          MR. GARCIA-LINARES:  Or maybe filing

6     both.  One is a different standard than

7     the other.

8          THE COURT:  Yeah.  Let me tell you

9     what I'm thinking.

10          MR. UDELL:  Sure, Judge.

11          THE COURT:  So of course, you know

12     Florida favors the liberal amendments of

13     pleadings.  And the one issue that we

14     always need to focus on as a Court when

15     faced with a motion to amend is prejudice

16     to the other side.

17          And so at this juncture, we are still

18     sort of at the starting gate, you know.

19     At some point, I do have the authority to

20     close the pleadings.  So I could close the

21     pleadings now, but that would prejudice

22     you as well, because I think you want to

23     add counts.

24          MR. UDELL:  And we've got a lot more

25     people coming in based on you keeping my

A304

STRIC
KEN



305-374-8868    service@fernandezcr.com
Fernandez & Associates Court Reporters

Page 228

1     client in on one of the counts personally

2     -- two of the counts.  But the first one,

3     without a doubt, is problematic.

4          So we are going to bring in every one

5     of the executives involved in this

6     personally.  So it's going to be a lot

7     more people and a lot more lawyers.

8          THE COURT:  Right.

9          MR. UDELL:  So for purposes of

10     letting them amend, that's fine.  As long

11     as we have the same leeway, that's fine.

12          THE COURT:  Yes.

13          So let me just say this.  You have to

14     be very careful when you are going to be

15     suing those people individually because

16     you do have to have the evidence to

17     support it, and I don't know that you have

18     the discovery to do that.  You may have

19     it, but my impression is that you guys

20     don't have discovery, that's why you

21     haven't been taking depositions.

22          MR. UDELL:  Well, they allege my

23     client personally intermitted a tort,

24     malpractice, which is outside the statute

25     of limitations, and the Court disagreed,
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1     which is fine, even though it's a

2     compulsory counterclaim.  We say it's not,

3     but you think it is, even though he's not

4     a party to the original case.  You believe

5     that, that's fine.

6          We believe their people committed

7     torts in the scope of their employment as

8     agents of USAA, so we are --

9          THE COURT:  Which is the only way

10     that you could sue them individually.

11          MR. UDELL:  Correct.

12          THE COURT:  But what I'm saying to

13     you is that you better have a good faith

14     basis at this juncture to do that.

15          MR. UDELL:  I have a good faith

16     basis.  I have testimony from my client,

17     and that's all they have, Judge, so that's

18     all I need.  So they are all coming in.

19     They are all going to get their own

20     lawyers.  We are going to have 50 lawyers

21     in here.

22          MR. GARCIA-LINARES:  Your Honor,

23     based on that, we are ready to go forward

24     next Friday with the case management

25     conference, but if they are going to bring
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1     in -- I don't see how Your Honor can have

2     a case management conference next week and

3     set a trial date when they are going to

4     bring in -- you are going to have 30 other

5     lawyers that you are going to have to

6     clear calendars with.  I think we need to

7     postpone the case management conference,

8     if that's what they are doing.

9          THE COURT:  Well, I'm not going to do

10     anything until -- I'm not going to alter

11     my course until I see things.

12          MR. GARCIA-LINARES:  Okay.

13          MR. UDELL:  So for purposes of his

14     ore tenus motion, it's granted.  He can

15     amend, obviously.  We are going to be

16     amending.

17          THE COURT:  Well, I would like to put

18     some finality and a timetable on these

19     things.

20          MR. UDELL:  I don't think you can,

21     Judge, because they have 15 days from

22     yesterday to file their amended count,

23     okay.  Then I will have, I guess, 10 days

24     plus five after that.  That's 30 days.

25          Then I can bring in whoever I'm going
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1     to bring in after that.  The pleadings are

2     still going to be open.

3          THE COURT:  But there is a point

4     where I can close the pleadings.

5          MR. UDELL:  I think I get a right to

6     plead, but I haven't even answered the

7     counterclaim yet, and then I could bring

8     in my cross-claim or counterclaim and

9     bring in not only these corporate

10     executives, but also Shutts & Bowen, who

11     gave USAA advice, Wadred Hewett, who gave

12     USAA advice, each one of their lawyers who

13     gave USAA advice.  They are all coming in.

14          So it's going to be a big party.  But

15     they want leave to amend, give it to them,

16     Judge.

17          THE COURT:  Okay.  So draft up an

18     order for me allowing you -- granting your

19     ore tenus motion for leave to amend to

20     file -- to add a count of negligent

21     misrepresentation.

22          MR. GARCIA-LINARES:  So for the 9th,

23     Your Honor --

24          THE COURT:  I'm looking at the notice

25     and I'm also thinking about his -- nothing
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1     is lineal here.  Everything is like a tree

2     that branches out.

3          So I was looking at the notice for

4     the 9th, but now I'm thinking about what

5     Mr. Udell just said, in terms of giving

6     him just leave to amend at will.  I don't

7     feel comfortable with doing that.

8          MR. UDELL:  Judge, I haven't answered

9     on behalf of Mr. Herssein yet.

10          THE COURT:  Right.  So why can't I

11     just give them leave to amend and then

12     address your issue?

13          MR. GARCIA-LINARES:  You are going to

14     be bringing as a third party complaint or

15     I guess as a cross --

16          THE COURT:  I would rather you file a

17     motion.

18          MR. GARCIA-LINARES:  Right.

19          MR. UDELL:  I don't think I have to

20     file a motion, Judge.

21          THE COURT:  To do what?

22          MR. UDELL:  You said file a

23     cross-claim or a counterclaim.

24          THE COURT:  That's true.

25          MR. UDELL:  I haven't answered yet.
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1          THE COURT:  That's true.

2          MR. UDELL:  Once Mr. Herssein

3     answers, Mr. Herssein can bring in whoever

4     he wants, via a cross-claim suing USAA --

5          THE COURT:  That's true.

6          MR. UDELL:  -- via a counterclaim

7     bringing in a third party, Shutts & Bowen,

8     everybody down the list, every executive.

9          MR. HERSSEIN:  They are all coming

10     in.  Brad Wallen.  All of them are coming

11     in personally.

12          THE COURT:  You have to be very

13     careful with that.

14          MR. GARCIA-LINARES:  And they want to

15     try the case in December.

16          THE COURT:  Well, obviously that's

17     not going to happen.

18          I don't know what evidence you have,

19     but if anybody on the other side files a

20     57.105 or something on these things, it

21     puts you in a bad position.

22          MR. HERSSEIN:  I would say an e-mail

23     from Brad Wallen to USAA in April of 2015,

24     two and a half months before they fired

25     me, or three months before they fired me,
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1     and a month and a half before they sent me

2     the May 7th contract that pulled the

3     60-day notice, sending out an e-mail

4     saying, going further, do not assign any

5     cases to the Herssein Law Group in any of

6     their offices, okay, I think I have fraud.

7          The Court -- we can all disagree, but

8     I think I've got fraud in the inducement.

9     When an executive at USAA sends out an

10     e-mail a month and a half before they sent

11     me this new contract, that's supposed to

12     be for five years, saying, going further,

13     do not assign any cases to the Herssein

14     Law Group in any of their offices, and

15     Alan Bunge, who signed that contract and

16     is an executive director, was copied on

17     that e-mail, okay, I think I have fraud.

18          So I'm good.  They are all coming in.

19     If I'm personally in this now, they are.

20     Because let's remember that a law firm

21     sued an insurance company for monies owed

22     based on a contract that they signed.

23     That's the genesis of this lawsuit.  Two

24     years later, they counterclaimed and sued

25     me personally.
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1          THE COURT:  Okay.  Enough.  Enough.

2          MR. GILLMAN:  Judge, obviously our

3     silence is -- if Mr. Herssein wants to

4     talk, that's fine.  We will address it at

5     the --

6          MR. UDELL:  Next Friday, Judge --

7          MR. GILLMAN:  -- appropriate time --

8          THE COURT:  All of you, stop it.

9     Stop.

10          I'm looking at the notice of hearing

11     for June 9th.  Item 11 has to go on that

12     list.  And then Item 1 is USAA's motion to

13     strike lost profits and lost goodwill

14     claim from the third amended complaint.

15          MR. GARCIA-LINARES:  Right.  So this

16     is the argument, Your Honor, that we

17     brought up during the motion to dismiss,

18     that he is not entitled under Florida law,

19     as a lawyer, for a special contract.

20          THE COURT:  Yes.

21          MR. GARCIA-LINARES:  He still added

22     it in there, so we are addressing it now

23     on a motion to strike.

24          THE COURT:  Okay.  So that one is on

25     for 6/9.  Plaintiff's memorandum in
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1     support of the objections to produce bank

2     statements.

3          MR. GARCIA-LINARES:  We asked for

4     bank statements.  Your Honor asked us to

5     brief it.  It's now been briefed.  Your

6     Honor could rule on the papers or we can

7     argue it then.

8          THE COURT:  Okay.  So that's

9     something I have to look at.

10          So 3, I already did.

11          MR. UDELL:  I don't have the notice.

12          MR. GARCIA-LINARES:  Neither do I,

13     Your Honor.

14          THE COURT:  That's the motion to

15     dismiss.

16          MR. UDELL:  Yes.

17          MR. GARCIA-LINARES:  Yes, that's been

18     handled today.

19          MR. HERSSEIN:  For June 9th, we also

20     have, Judge, our motion to amend to add

21     punitive damages.

22          THE COURT:  Is that on here?

23          MR. HERSSEIN:  Yes.  Oh, that's

24     June 2nd's hearing.

25          THE COURT:  No, I have June 9th.
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1          MR. HERSSEIN:  It should be on there.

2     It was noticed.  I can give you the filing

3     number.

4          THE COURT:  That's going to be a big

5     hearing.

6          MR. HERSSEIN:  Right.  And we noticed

7     it for June 9th.

8          THE COURT:  Okay 4, 5 and 6 are

9     sanctions.  Let's defer.

10          Right now, we have 11 from today; 1

11     and 2; 7 is sanctions, let's defer; 8,

12     in-camera inspection and determination of

13     ruling on material issue of the March 6th.

14     Was that on today as well?

15          MR. HERSSEIN:  Yes, Judge.

16          MR. GARCIA-LINARES:  So that's done.

17          THE COURT:  So that's done.

18          9, motion to strike pleadings for

19     fraud on the Court as to Count 2.  So I

20     did -- wait a minute.

21          MR. HERSSEIN:  It got moved, Judge.

22          MR. UDELL:  That one was moved to the

23     16th.

24          THE COURT:  Yes, that's set for four

25     hours.  So that's 6/16.
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1          MR. UDELL:  Correct.

2          THE COURT:  Re-set.

3          MR. HERSSEIN:  Well, actually is that

4     the -- is that the one to strike the

5     privilege log?

6          MR. UDELL:  No.

7          THE COURT:  No, sham pleadings.

8     That's the one I said, separate hearing,

9     four hours.  I didn't understand why I had

10     that.

11          10, motion for in-camera inspection

12     and determination and ruling on specific

13     matters of the privilege.  That was --

14          MR. UDELL:  That's done.

15          THE COURT:  That's done.

16          11, third motion to compel, compliant

17     and timely document production.

18          MR. UDELL:  That's finished.  That's

19     what we just had.

20          MR. GARCIA-LINARES:  That, Your Honor

21     just ruled on.

22          THE COURT:  And 12, motion to enforce

23     December 15th and January 5th orders on

24     the depositions of the witnesses.  We are

25     going to stay all discovery.
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1          MR. GARCIA-LINARES:  Correct.

2          THE COURT:  So let's do -- do you

3     want to do an order on that, just

4     staying --

5          MR. GARCIA-LINARES:  Yes.

6          THE COURT:  -- discovery until after

7     the Court --

8          MR. UDELL:  Stay depositions.

9          MR. GARCIA-LINARES:  Stay

10     depositions.

11          THE COURT:  -- rules on the privilege

12     documents.

13          MR. UDELL:  Okay.

14          MR. GARCIA-LINARES:  So we are going

15     to refer to both the motion for protective

16     order and the motion to enforce the court

17     orders.

18          THE COURT:  That's fine.  So for

19     June 9th, let's take the case management

20     conference off calendar.

21          MR. UDELL:  That's fine, Judge.

22          THE COURT:  Tell Deffy that.

23          MR. HERSSEIN:  Your Honor, and should

24     we add the motion to add punitive damages?

25          THE COURT:  I'm thinking we should do
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1     that, then, because we don't have a lot to

2     do.

3          MR. UDELL:  Strike their affirmative

4     defenses, the statements.

5          THE COURT:  And then 11.

6          MR. UDELL:  That's the affirmative

7     defenses.

8          THE COURT:  Number 1 is motion to

9     strike lost profits.

10          MR. UDELL:  Right.

11          THE COURT:  And Number 2 is bank

12     records, bank statements.  And Number 11

13     from today is motion to strike --

14          MR. UDELL:  Their affirmative

15     defenses.

16          THE COURT:  -- affirmative defenses.

17          And then let's do a notice of hearing

18     to include the punitive damages.

19          Are you guys going to do the notice

20     of hearing?

21          MR. UDELL:  We will do it, Judge.

22          THE COURT:  Anything else?

23          MR. KESSLER:  Your Honor, since you

24     just postponed the case management

25     conference -- I was only going to attend
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1     because of the case management conference.

2     Is it okay with Your Honor if I don't call

3     in on the 9th?

4          THE COURT:  Yes, that's fine.

5          MR. KESSLER:  Thank you, Your Honor.

6          MR. GARCIA-LINARES:  So how much

7     time -- because obviously now we don't

8     need the whole day.

9          THE COURT:  No, but we have punitive

10     damages, which will take a good amount of

11     time.

12          MR. GARCIA-LINARES:  Because right

13     now, Your Honor has set aside the whole

14     day.  I don't know if you want to give

15     part of the day to somebody else.

16          THE COURT:  No, because maybe I can

17     leave early.

18          MR. GARCIA-LINARES:  Okay.

19          THE COURT:  Or maybe I can dive into

20     the privilege log.  Will I have the

21     materials by then?

22          MR. GARCIA-LINARES:  No.  The

23     following Monday after that.

24          THE COURT:  Trust me, there will be

25     other things to do.
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1          MR. KESSLER:  Your Honor, one

2     logistical issue may I raise, and then I

3     know you have to run.

4          THE COURT:  I don't have to run.  I'm

5     10 minutes late for my next hearing in

6     this room.

7          MR. KESSLER:  We need to run; I

8     apologize, Your Honor.

9          Under your current case management

10     order, you have the hearings at 3:00 every

11     Friday, and you are going to tell us on

12     Thursday what's going to be up on that

13     Friday.

14          Given that I have to fly in from

15     Philadelphia for the matters that I'm

16     handling, is it possible for you to let me

17     know on Wednesday, so I could make

18     arrangements, or should I just have a

19     standing plane flight to Miami?

20          THE COURT:  What a tangled web we all

21     weave.

22          MR. KESSLER:  Your Honor, I'm happy

23     to do that.

24          THE COURT:  I don't know.  I can't --

25          MR. KESSLER:  We will discuss at
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1     another juncture.

2          THE COURT:  With everything else I

3     have to worry about, I can't worry about

4     that.

5          Why can't you appear by phone?

6          MR. GARCIA-LINARES:  If it's a

7     discovery issue that he has to appear, he

8     will; otherwise, by phone David.  If not,

9     we will be here.  That takes care of the

10     issue.

11          MR. KESSLER:  Thank you, Your Honor.

12          THE COURT:  Can we go off the record?

13          MR. GARCIA-LINARES:  Yes.

14          MR. UDELL:  Thank you, Your Honor.

15          THE COURT:  Thank you, everyone.

16          (Thereupon, the proceedings were

17     concluded at approximately 1:41 p.m.)

18

19

20

21
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23
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1             REPORTER'S CERTIFICATE

2 STATE OF FLORIDA
COUNTY OF MIAMI-DADE

3

4

5       I, Rinele Abramson, certify that I was

6 authorized to and did stenographically report

7 the foregoing proceedings and that the

8 transcript is a true and complete record of my

9 stenographic notes.

10

11          Dated this 6th day of June, 2017.

12

13

14

15
_________________________________

16
Rinele Abramson, Court Reporter

17

18

19

20

21

22

23

24

25
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IN THE CIRCUIT COURT OF THE 11th JUDICIAL CIRCUIT IN AND
              FOR MIAMI-DADE COUNTY, FLORIDA

                 CASE NO. 15-015825 CA 01

 LAW OFFICES OF HERSSEIN AND
 HERSSEIN, P.A., d/b/a HERSSEIN
 LAW GROUP, a Florida
 corporation,

           Plaintiff,

 vs.

 UNITED SERVICES AUTOMOBILE
 ASSOCIATION,

           Defendants.
 ___________________________________/

      DATE TAKEN:        June 9, 2017
      TIME:              10:08 a.m. - 10:25 a.m.
      PLACE:             Miami-Dade County Courthouse
                         73 West Flagler Street
                         Miami, Florida 33130
      BEFORE:            Beatrice Butchko, Circuit Judge

      This cause came on to be heard at the time and
 place aforesaid, when and where the following
 proceedings were stenographically reported by:

             Nicole C. Woods, Court Reporter
          Fernandez & Associates Court Reporters
              444 Brickell Avenue, Suite 718
                   Miami, Florida 33131
                      (305) 347-8868
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1                        APPEARANCES
     On behalf of Herssein Law Group:

2            HERSSEIN LAW GROUP
           1801 Northeast 123rd Street

3            Suite 314
           North Miami, Florida 33181

4            (305) 531-1431
           reuven@hersseinlaw.com

5            By:  REUVEN T. HERSSEIN, ESQUIRE
                         - AND -

6            BEIGHLEY MYRICK & UDELL
           150 West Flagler Street

7            Suite 1800
           Miami, Florida 33130

8            (305) 349-3930
           mudell@bmulaw.com

9            By:  MARUY L. UDELL, ESQUIRE
10       On behalf of USAA:

           RICHMAN GREER, P.A.
11            396 Alhambra Circle

           North Tower - 14th Floor
12            Miami, Florida 33134

           (305) 373-4000
13            mlinares@richmangreer.com

           By:  MANUEL A. GARCIA-LINARES, ESQUIRE
14            and  GEORGIA THOMPSON, ESQUIRE

                          -AND-
15            SHUTTS & BOWEN

           201 South Biscayne Boulevard
16            Suite 1500

           Miami, Florida 33131
17            (305) 415-9052

           faz@shutts.com
18            By:  FRANK ZACHERL, ESQUIRE
19       On behalf of CATINA TOMEI:

           THE REYES LAW FIRM
20            One Alhambra Plaza

           Suite 1130
21            Coral Gables, Florida 33134

           (305) 403-2272
22            ireyes@reyeslawfirmpa.com

           By:  ISRAEL REYES, ESQUIRE
23

 ALSO PRESENT:
24           CATINA TOMEI

          BRUCE PHILLIPS
25           BILL FOSTER
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1            (Thereupon the following proceedings were

2  had:)

3            THE COURT:  Thank you, everyone.  Please be

4       seated.

5            Okay.  Let me read the style of the case.

6       This is the law office of Herssein & Herssein

7       versus United Services Automobile Association.

8            Representing the plaintiff, make your

9       appearances, please.

10            MR. UDELL:  Maury Udell for the plaintiff.

11            MR. HERSSEIN:  Reuven Herssein for the

12       plaintiff.

13            MR. GARCIA-LINARES:  Manny Garcia-Linares for

14       USAA.

15            MR. ZACHERL:  Frank Zacherl for USAA.

16            Judge, I wanted to introduce the clients.

17            THE COURT:  Wait, we have one more for USAA.

18            MS. THOMPSON:  Georgia Thompson for USAA.

19            THE COURT:  We have Catina Tomei.  She is here

20       in court.  You've heard her name before, her

21       counsel.  We also have Bruce Phillips and Bill

22       Foster for USAA from San Antonio.

23            MR. REYES:  Israel Reyes on behalf of Catina

24       Tomei.

25            THE COURT:  Okay.  So we had a few items
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1       docketed for today, and I ruled on the papers on

2       almost everything except the issue on punitive

3       damages, which is what I would like to have an

4       evidentiary hearing on today.

5            My staff should have given you orders on the

6       affirmative defenses, on the order denying the

7       defense' motion to strike plaintiff's claim for

8       lost profits, an order sustaining HLG's objection

9       to bank records, and another matter which I'm not

10       commenting on other than what's already on the

11       record.

12            So on the claim for punitive damages, it's the

13       plaintiff's motion.

14            So are you ready to proceed?

15            MR. UDELL:  Judge, at this time we'd ask the

16       Court to stay the case.

17            THE COURT:  Denied.  Let's go.

18            MR. UDELL:  Just so I am on the record, we are

19       going to seek a writ of prohibition as to the order

20       on the denial of the motion to disqualify.

21            THE COURT:  That's denied.  Let's proceed.

22            MR. UDELL:  Okay.  At this time, we are going

23       to withdraw the motion for punitive damages without

24       prejudice so that we can seek the writ of

25       prohibition.
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1            MR. GARCIA-LINARES:  Your Honor, we would seek

2       fees for our preparation and everything having to

3       do with defending this motion today.  It's been

4       properly noticed --

5            THE COURT:  Well, that's a side issue, really.

6            MR. UDELL:  We are asking for a 20-day stay.

7       We have to file the writ of prohibition.

8            THE COURT:  I denied that.

9            MR. UDELL:  Once the writ of prohibition is

10       filed, the Court can't do anything anyway.

11            THE COURT:  Right, but it's discretionary and

12       I have denied it.

13            MR. UDELL:  Understood, Judge.

14            But once the writ is filed, I don't believe

15       the Court can act on anything once the writ of

16       prohibition is filed.

17            THE COURT:  That's true, but we are scheduled

18       for this hearing for today.  And I am thinking

19       about what you just said so you just need to give

20       me a moment to understand what you have said.

21            MR. UDELL:  Okay.

22            THE COURT:  So you're withdrawing your motion

23       for punitive damages?

24            MR. UDELL:  Without prejudice, Judge.

25            THE COURT:  Well, who determines that issue of
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1       prejudice?

2            MR. UDELL:  I believe I can withdraw the

3       motion at any time, Judge, correct?

4            THE COURT:  But in terms of refiling it,

5       that's another issue.

6            MR. UDELL:  Then we can refile it, Judge.  I

7       believe we can.  There is no trial date, there is

8       no -- the pleading aren't closed, not one

9       deposition in the case has been taken, so there is

10       really no prejudice at all to Defendant.  I am

11       withdrawing it at this time so that we can file our

12       writ of prohibition with the Third DCA.

13            THE COURT:  My stalling is that I worked so

14       hard to be ready for today, and I read your motion

15       and the cases and cases cited and --

16            MR. UDELL:  We appreciate that.

17            THE COURT:  -- I have everything fresh in my

18       mind, and that's where I am just disappointed

19       that --

20            MR. UDELL:  We appreciate that.

21            THE COURT:  -- this delay is going to cause me

22       to do the work again, because it's hard to retain

23       all those details; the deposition that I read, the

24       42-page affidavit of your client, 40-something

25       pages.
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1            Okay.  Give me just a moment.

2            MR. UDELL:  Sure, Judge.

3            (A brief break was taken.)

4            THE COURT:  Mr. Garcia-Linares, you were

5       saying something when Mr. Udell said he was

6       withdrawing the motion.  What were you saying?

7            MR. GARCIA-LINARES:  We have spent the time,

8       like Your Honor has, in preparing for this motion,

9       and we would seek fees for all of our time and

10       preparation for today for a motion that was

11       properly noticed for today.

12            THE COURT:  Okay.  So just file a motion

13       and -- so the issue is entitlement, and then the

14       issue is reasonableness of the fees.  So let me

15       think about it in term of entitlement.  I do agree

16       it appears to be a waste of time, but I have to

17       think about it.

18            MR. HERSSEIN:  Excuse me, Your Honor, we would

19       like to know the basis of the motion for fees.  We

20       withdraw -- we have a good-faith basis to withdraw

21       our motion to amend our complaint to add punitive

22       damages given the motion for disqualification that

23       we filed, the Court denied it.  We informed the

24       Court that we are taking a writ of prohibition.  We

25       asked the Court for a stay, the Court denied the
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1       stay.

2            THE COURT:  I know.  I was here.

3            MR. HERSSEIN:  I am making a record, Your

4       Honor.

5            THE COURT:  This is all on the record.

6            MR. HERSSEIN:  And so we withdraw our motion

7       to amend to have punitive damages.

8            Mr. Garcia-Linares has now asked for his fees.

9       What is the basis for that?

10            THE COURT:  Right, that's why I am --

11            MR. HERSSEIN:  Is this the Court sanctioning

12       us?

13            THE COURT:  No.  Can you just sit down and

14       relax?

15            Listen carefully.  Mr. Garcia-Linares asked

16       for fees, so I articulated that there are two

17       issues.  Number one is entitlement and, number two,

18       is the reasonableness.  And I asked him to put it

19       in writing because I have to think about it.  I

20       have to think about the procedure and whether or

21       not he is entitled to fees based upon where we are.

22            And what I was thinking was whether or not a

23       party has the procedural right to withdraw a motion

24       in order to seek an appellate review or writ on

25       another issue.  So precisely what you articulated
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1       is what I am contemplating.  So it's a good idea to

2       think about it, look at it in writing before I

3       rule.

4            Do you have a problem with that?

5            MR. HERSSEIN:  Judge, not at all.

6            THE COURT:  Okay.  Good.

7            So I don't think there is anything else to

8       discuss today because the only remaining issue has

9       been withdrawn by the plaintiff.

10            And so when is our next hearing?

11            MR. GARCIA-LINARES:  We have a hearing set

12       next Friday.

13            THE COURT:  So depending upon what the

14       plaintiff decides to do and what the appellate

15       court does, that will dictate what happens next

16       Friday, the 16th.

17            We are scheduled at 9:00 for a motion to

18       strike the pleading for fraud on the Court.

19            That's your motion?

20            That's your motion.

21            MR. HERSSEIN:  Your Honor, I would ask -- that

22       is our motion, the motion to strike USAA's

23       pleadings for fraud on the Court concerning Count 2

24       of the counterclaim.

25            THE COURT:  Yes.
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1            MR. HERSSEIN:  We would just ask that the

2       court reschedule next Friday's hearing because, as

3       I stated earlier, we would like to -- we are going

4       to be filing a writ of prohibition.

5            So we can handle it one of two ways.  We

6       can --

7            THE COURT:  What's the time frame on the writ?

8       How much time do you have to do all that?

9            MR. HERSSEIN:  I believe 30 days, but I am not

10       a hundred percent sure.

11            THE COURT:  So I don't know and I don't want

12       to cancel it because you may go back to your office

13       and change your mind.  I mean, I don't know what it

14       is you're going to do or what the Third DCA is

15       going to do.  You may file your writ, and they may

16       turn it around instantly, or they may not.

17            MR. HERSSEIN:  Right.

18            THE COURT:  So that's seven days from now, and

19       a lot can happen in seven days.  So we'll just keep

20       it on.  Obviously, if there is a writ pending, I

21       don't think that I can proceed.

22            MR. UDELL:  Correct, Judge.

23            THE COURT:  And, certainly, if the Third DCA

24       recommends that the Court disqualify herself, then

25       it will have to be reset.  And if not, then we'll
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1       go forward without --

2            MR. UDELL:  Mine was more of a pragmatic

3       matter for your schedule.  You can use that time

4       for somebody else.

5            THE COURT:  Yeah, I have a lot of reading to

6       do so I can always use the free time, that's for

7       sure.  I have a lot -- I have a lot of cases

8       pending.

9            Okay, guys, take care.

10            (The hearing was adjourned at 10:25 a.m.)

11
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1                  CERTIFICATE OF REPORTER

2

3  STATE OF FLORIDA)
 COUNTY OF BROWARD)

4

5

6       I, NICOLE C. WOODS, Court Reporter, do hereby

7  certify that I was authorized to and did

8  stenographically report the foregoing proceedings, and

9  that the foregoing transcript, pages 1 through 11, is a

10  true and correct record of my stenographic notes.

11       I FURTHER CERTIFY that I am not a relative,

12  employee, or attorney, or counsel of any of the parties,

13  nor am I a relative or employee of any of the parties'

14  attorneys or counsel connected with the action, nor am I

15  financially interested in the action.

16       DATED this 12th day of June, 2017, at Fort

17  Lauderdale, Broward County, Florida.

18

19

20

21

22
            __________________________________

23                      NICOLE C. WOODS

24

25
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IN THE CIRCUIT COURT OF TIE
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IN THE DISTRICT COURT OF APPEAL

THIRD DISTRICT OF FLORIDA

CASENO.:3D17-1421

L.T. No.: 2015-015825-CA-43

LAW OFFICES OF HERSSEIN AND

HERSSEIN, P.A. D/B/A/

HERSSEIN LAW GROUP

AND REUVEN T. HERSSEIN

Petitioners,

v.

UNITED SERVICES

AUTOMOBILE ASSOCIATION,

Respondent

NOTICE TO INVOKE DISCRETIONARY JURISDICTION

pursuant

all Articl

the decis

NOTICE IS GIVEN that Petitioners invoke the discretionary jurisdiction of

the Supreme Court to review the decision of this court rendered October 2, 2017,

to Article V, § 3(b)(4), Fla. Const., and Rule 9.030(a)(2)(A)(iii) and (iv).

The deciuion expressly and directly affects a class of constitutional or state officers,

; Vjudges in Florida, and the decision expressly and directly conflicts with

on of another district court of appeal on the same question of law.
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HERSSEIN LAW GROUP

1801 NE 123rd Street, Suite 314

North M ami, Florida 33181

Telephone No: (305) 531-1431
Miamies^rvicefa)hersseinlaw.coiri

Bv: /s/

REUVEN T. HERSSEIN, ESQ.

FBN 0461504

WE

Reuven T. Herssein

BEIGHLEY, MYRICK, UDELL &

LYNNE, P.A.

150 West Flagler Street

Suite 1800

Miami, FL 33130

Telephone No: (305) 349-3930

mudell@bmulaw.com

Bv: /s/ Maurv L. Udell

MAURY L. UDELL, ESQ.

FBN 121673

Attorneysfor Petitioners

CERTIFICATE OF SERVICE

HEREBY CERTIFY that a true and correct copy of the foregoing was

served vja e-mail this 17th day of October 2017 on:

The Honorable Beatrice Butchko ( bbutchko@iudl 1 .flcourts.org)

Miami Dade County Courthouse

73 West Flagler Street

Room 303

Miami, FL 33130

Frank Zacherl, Esq. (fzacherl@shutts.com); gservice@shutts.com;

Patrick G. Brugger, Esq. (pbrugger@shutts.com )

Stephen B. Gillman, Esq., (sgillman@shutts.com)

of Shutts & Bowen, LLP

201 South Biscayne Boulevard.

Suite 4100

Miami, FL 33131

Counsel

Richman

for Respondent, USAA

Manuel (jarcia-Linares, Esquire (mlinares@richmangreer.com)

Greer, P.A.

396 AlhjWbra Circle, North Tower- 14th Floor,

Miami FL 33134

Co-Counselfor Respondent, USAA
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ffnrb Bistrtct Court o(
State of Florida

Opinion filed August 23, 2017.

Not final until disposition of timely filed motion for rehearing.

No. 3D17-1421

Lower Tribunal No. 15-15825

Offices of Herssein and Herssein, P.A., etc., et al.,

Petitioners,

vs.

United Services Automobile Association,

Respondent.

A Case of Original Jurisdiction - Prohibition.

Herssein Law Group, and Reuven Herssein, for petitioners.

Shutts & Bowen LLP, and Frank A. Zacherl and Patrick G. Brugger, for

respondent.

Before FERNANDEZ, LOGUE, and SCALES, JJ.

LOGUE, J.

The Law offices of Herssein and Herssein, P.A. (Herssein Firm) and Reuven

Herssein , petition this court for a writ ofprohibition to disqualify the trial court judge

A337

STRIC
KEN



below. We deny the petition. Although Petitioners raise three grounds, we write only

to address the petitioners' argument that the trial court judge should be disqualified

because the judge is a Facebook "friend" with a lawyer representing a potential

witness and potential party in the pending litigation.

The Herssein Firm sued its former client, United Services Automobile

Association (USAA), for breach of contract and fraud. In the course ofthe litigation,

Herssein accused one ofUSAA's executives of witness tampering and has indicated

that the executive is a potential witness and a potential defendant. In response,

USAA hired Israel Reyes, an ex-circuit court judge, to represent the executive.

On June 8,2017, the Herssein Firm filed a motion to disqualify the trial judge.

The motion is based in part on the fact that Reyes is listed as a "friend" on the trial

judge's personal Facebook page. In support of the motion, Iris J. Herssein and

Reuven Herssein, president and vice president of the Herssein Firm, signed

affidavits in which they swore, "[b]ecause [the trial judge] is Facebook friends with

Reyes, [;he executive's] personal attorney, I have a well-grounded fear of not

receiving a fair and impartial trial. Further, based on [the trial judge] being Facebook

friends With Reyes, I... believe that Reyes, [the executive's] lawyer has influenced

[the tria judge]." The trial court denied the disqualification motion, and the

Herssein Firm filed this petition for writ of prohibition.
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The test for determining the legal sufficiency of a motion for disqualification

is whether "the facts alleged (which must be taken as true) would prompt a

reasonably prudent person to fear that he could not get a fair and impartial

trial." Molina v. Perez, 187 So. 3d 909, 909 (Fla. 3d DCA 2016) (quoting Brofman

v, Fla. Hearing Care Ctr., Inc., 703 So. 2d 1191, 1192 (Fla. 4th DCA 1997)). Our

review of the facts focuses on "the reasonable effect on the party seeking

disqualification, not the subjective intent of the judge." Haas v. Davis, 37 So. 3d

983, 983 (Fla. 3d DCA 2010) (quoting Vivas v. Hartford Fire Ins. Co., 789 So. 2d

1252, 12p3 (Fla. 4th DCA 2001)).

T\\e issue in this case is therefore whether a reasonably prudent person would

fear that he or she could not get a fair and impartial trial because the judge is a

Facebook friend with a lawyer who represents a potential witness and party to the

lawsuit. At the outset, we note as a general matter, that "allegations of mere

friendship' with an attorney or an interested party have been deemed insufficient to

disqualify a judge." Smith v. Santa Rosa Island Auth., 729 So. 2d 944, 946 (Fla. 1st

DCA 1998). Indeed, the Florida Supreme Court has noted:

There are countless factors which may cause some

members of the community to think that a judge would be

biased in favor of a litigant or counsel for a litigant, e.g.,

friendship, member of the same church or religious

congregation, neighbors, former classmates or fraternity

brothers. However, such allegations have been found

legally insufficient when asserted in a motion for

disqualification.
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MacKenzie v. Super Kids Bargain Store, Inc., 565 So. 2d 1332, 1338 (Fla. 1990).

And as Justice Overton explained in denying a request for recusal, "[i]f friendship

alone with a lawyer or member of a firm is a basis for disqualification, then most

judges in rural and semi-rural areas and many in metropolitan areas would be subject

to disqualification in a large number of cases." Hayes v. Rogers, 378 So. 2d 1212,

1220 (Fla. 1979).

Nevertheless, this authority does not foreclose the possibility that a

relationship between ajudge and a lawyer may, under certain circumstances, warrant

disqualification. Indeed, in Domville v. State, 103 So. 3d 184 (Fla. 4th DCA 2012),

the Fourth District held that recusal was required when a judge was a Facebook

'friend'

Judicial

with the prosecutor. The Fourth District based its holding on a 2009

■thics Advisory Committee Opinion. Fla. JEAC Op. 2009-20 (Nov. 17,

2009). In its Opinion, the Committee advised that judges were prohibited from

adding

allowing

wyers who appear before them as "friends" on their Facebook page or from

lawyers who appear before them to add them as "friends" on the lawyers'

Facebook pages. The Committee focused on the fact that a judge on Facebook has

an active role in accepting or rejecting potential "friends" or in inviting another to

accept them as "friends." Id. "It is this selection and communication process," the

Committee advised, "that violates Cannon 2B, because the judge, by so doing,
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conveys

to influence the judge." Id.

A

lawyers

appear

19, 2010)

a judge

although

Fla. JEA

permits others to convey the impression that they are in a special position

minority of the Committee disagreed. The minority believed that "the

listing of lawyers who may appear before the judge as 'friends' on a judge's social

networking page does not reasonably convey to others the impression that these

lawyers are in a special position to influence the judge." IcL They reasoned "the term

'friend' pn social networking sites merely conveys the message that a person so

identified is a contact or acquaintance; and that such an identification does not

convey tyat a person is a 'friend' in the traditional sense, i.e., a person attached to

another person by feelings of affection or personal regard." Id.

In 2010, the Committee advised that candidates for judicial office may add

"friends" on a social networking site even if those lawyers would later

before them should the candidate be elected. Fla. JEAC Op. 2010-05 (March

It also reaffirmed, however, the advice in its 2009 advisory opinion that

may not be Facebook "friends" with a lawyer who appears before her,

a minority believed the committee should recede from its 2009 opinion. See

2 Op. 2010-06 (March 26, 2010).

More recently, the Fifth District signaled disagreement with the Fourth

Domville decision. In Chace v. LoiseL 170 So. 3d 802, 803-04 (Fla. 5thDistrict'

DCA 2014), the Fifth District held that, in a dissolution of marriage case, a judge
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who sent

rejected,

so ruling

the court

'term of

the wife a Facebook friend request during the proceedings, which the wife

made an ex-parte communication and was required to recuse himself. In

, however, the Fifth District noted, "[w]e have serious reservations about

's rationale in Domville." Id. Defining the word "friend" on Facebook as a

art," the Fifth District explained:

A number of words or phrases could more aptly describe the concept,

including acquaintance and, sometimes, virtual stranger. A Facebook

friendship does not necessarily signify the existence of a close

relationship. Other than the public nature of the internet, there is no

diiference between a Facebook "friend" and any other friendship a

judge might have. Domville's logic would require disqualification in

cases involving an acquaintance of a judge. Particularly in smaller

counties, where everyone in the legal community knows each other, this

requirement is unworkable and unnecessary. Requiring disqualification

in such cases does not reflect the true nature of a Facebook friendship

and casts a large net in an effort to catch a minnow.

Id.

z agree with the Fifth District that "[a] Facebook friendship does not

necessarily signify the existence of a close relationship." We do so for three reasons.

First, as the Kentucky Supreme Court noted, "some people have thousands of

Facebooi 'friends.' " Sluss v. Commonwealth, 381 S.W.3d 215, 222 (Ky. 2012).

In Sluss,

"friend"

to

had near

the Kentucky Supreme Court held the fact that a juror who was a Facebook

with a family member ofa victim, standing alone, was not enough evidence

bias sufficient to require a new trial. In Sluss, the juror in question

y two thousand Facebook "friends." Id. at 223. Another recent out-of-state

presurie juror

A342

STRIC
KEN



case involved a trial judge with over fifteen hundred Facebook "friends" who was

allegedl)

coach, who himself had more than forty-nine hundred Facebook "friends." State v.

Madden,

1 See, e.

2014CIV,

than 5,

490677,

friends"

a Facebook friend with a potential witness, a local university basketball

No. M2012-02473-CCA-R3-CD, 2014 WL 931031, at *l-2 (Tenn. Crim.

App. Mar. 11, 2014) (holding trial judge did not abuse his discretion under

Tennessee law in refusing to recuse himself because he was allegedly Facebook

'friends' with potential witness).1

Second, Facebook members often cannot recall every person they have

accepted as "friends" or who have accepted them as "friends." In a recent case, a

student, who had over one thousand Facebook "friends," did not know he was a

Faceboolc "friend" with another student he was accused of assaulting. Furev v.

Temple Univ., 884 F. Supp. 2d 223, 241 (E.D. Pa. 2012). In another case, a juror did

not recognize a victim's name even though a member ofthe victim's family was one

of her over-a-thousand Facebook "friends." Slavbaugh v. State, 47 N.E.3d 607, 608

(Ind. 2016) (affirming trial court's denial of mistrial when "juror testified she was a

realtor, nad more than 1000 'friends' on Facebook—most of whom she had

g.. Mocombe v. Russell Life Skills & Reading Found., Inc., No. 12-60659-

WL 11531914, at *1 (S.D. Fla. Oct. 31,2014) (noting "Plaintiff had more

0t)0 Facebook friends."); Banken v. Banken, No. Al 1-2156, 2013 WL

at *9 (Minn. Ct. App. Feb. 11, 2013) (noting a party had "more than 1000

Facebook).

7
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'friended' for networking purposes—but she had not recognized the victim's name

during voir

the victiih

ir dire, did not recognize the victim when she testified, and did not know

n or her family").2

Third, many Facebook "friends" are selected based upon Facebook's data-

mining

member;

compute

network:

informat

2 Because

have ace

Bar

friendships

her list

Electron:

echnology rather than personal interactions. Facebook data-mines its

' current list of "friends," uploaded contact lists from smart phones and

•s, emails, names tagged in uploaded photographs, internet groups,

such as schools and employers, and other publicly or privately available

on. This information is analyzed by proprietary algorithms that predict

associations. Facebook then suggests these "People You May Know" as potential

"friends.

Facebook members sometimes cannot be expected to know everyone they

epted as "friends" or who have accepted them as "friends," the American

Association, when advising judges that they should disclose Facebook

when appropriate, expressly advised that a judge need not review his or

"friends" when doing so. American Bar Association, Judge's Use of

c Social Networking Media, Formal Opinion 462 (Feb. 21, 2013)

of

("[NJothing requires a judge to search all of the judge's ESM [electronic social

media] connections if a judge does not have specific knowledge of an ESM

connection that rises to the level of an actual or perceived problematic relationship

with any individual.").

Faceb 3ok, Where do People You May Know suggestions come from?

https://www.facebook.com/help/163810437015615?helpref=search&sr=l&query-

how%20does%20facebook%20come%20up%20with%20friend%20suggestions

(visited August 2, 2017).

8
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The use of data mining and networking algorithms, which are also

revolutionizing modern marketing and national security systems, reflects an

astounding development in applied mathematics; it constitutes a powerful tool to

build personal and professional networks; and it has nothing to do with close or

intimate friendships of the sort that would require recusal. This common method of

selecting Facebook "friends" undermines the rationale of Domville and the 2009

Ethics Opinion that a judge's selection of Facebook "friends" necessarily "conveys

or permits others to convey the impression that they are in a special position to

influence the judge."

Tc be sure, some of a member's Facebook "friends" are undoubtedly friends

in the classic sense of person for whom the member feels particular affection and

loyalty. The point is, however, many are not. A random name drawn from a list of

Facebook "friends" probably belongs to casual friend; an acquaintance; an old

classmate; a person with whom the member shares a common hobby; a "friend of a

friend;" or even a local celebrity like a coach. An assumption that all Facebook

"friends' rise to the level of a close relationship that warrants disqualification simply

does not reflect the current nature of this type of electronic social networking.

In fairness to the Fourth District's decision in Domville and the Judicial Ethics

Advisory Committee's 2009 opinion, electronic social media is evolving at an

exponential rate. Acceptance as a Facebook "friend" may well once have given the
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impression of close friendship and affiliation. Currently, however, the degree of

intimacy

'friend'

among Facebook "friends" varies greatly. The designation of a person as a

on Facebook does not differentiate between a close friend and a distant

acquaintance. Because a "friend" on a social networking website is not necessarily

a friend in the traditional sense of the word, we hold that the mere fact that a judge

is a Facepook "friend" with a lawyer for a potential party or witness, without more,

does not provide a basis for a well-grounded fear that the judge cannot be impartial

or that the judge is under the influence of the Facebook "friend." On this point we

espectfully acknowledge we are in conflict with the opinion of our sister court

in Domv lie.

Petition denied.

10
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LAW OFFICES OF HERSSEIN AND

HERSSEIN, P.A., etc., et al.,

Appellar)t(s)/Petitioner(s),

vs.

UNITEEJ SERVICES AUTOMOBILE
ASSOCIATION

Appellee

is herebv

recused.

cc:

la

IN THE DISTRICT COURT OF APPEAL

OF FLORIDA

THIRD DISTRICT

OCTOBER 02, 2017

CASE NO.: 3D17-1421

L.T.NO.: 15-15825

(s)/Respondent(s),

Upon consideration, petitioners' motion for rehearing and certification

denied. FERNANDEZ, LOGE and SCALES, JJ., concur.

Petitioner's motion for rehearing en bane is denied. LINDSEY, J.,

Manuel A. Garcia-Linares

Patrick G. Brugger

Maury L. Udell

Reuven T. Herssein

Frank A. Zacherl

Hon. Beatrice Butchko
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frank a. shepherd

Chief Judge

linda annwells

richard j suarez

leslie b rothenberg

barbara lagoa

vance e. salter

kevin emas

ivan f. fernandez

thomas logue

edwin a. scales iii

judges

Re: Law

v.

Unit

DISTRICT COURT OF APPEAL

THIRD DISTRICT

2001 S.W. 117 AVENUE

MIAMI, FLORIDA 33175-1716

TELEPHONE (305) 229-3200

October 17,2017

Offices of Herssein and Herssein, P.A. etc., et al.,

id Services Automobile Association

mary cay blanks

Clerk

veronica antonoff

Marshal

DEBBIE MCCURDY

Chief Deputy Clerk

frank valles.jr

Deputy Marshal

Appeal No.: 3D17-1421

Tria Court No.: 15-15825

Trial Court Judge:

Dear Mr. Tomasino:

Attached is a certified copy of the Notice invoking the discretionary

jurisdictioi of the Supreme Court pursuant to Rule 9.120, Florida Rules of

Appellate Procedure. Attached also is this Court's opinion or decision relevant to

this case.

The filing fee prescribed by Section 25.241(3), Florida Statutes, was received by

this Court and is also attached.

The filing fee prescribed by Section 25.241(3), Florida Statutes, was not received

by this Court.

Petitioner/Appellant has previously been determined insolvent by the circuit

court or our court in the underlying case.

Petitioner/Appellant has already filed, and this court has granted,

petitioner/appellant's motion to proceed without payment of costs in this case.

X

No filing fee is required because:

Summary Appeal (Rule 9.141)

Unemployment Appeal Commission

Habeas Corpus

Juvenile Case

Other:
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If there are any questions regarding this matter, please do not hesitate to

contact this Office.

Sincerely,

MARY CAY BLANKS

Clerk, Third District Court of Appeal

By:
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M     A     N     D     A     T     E
from

DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
THIRD DISTRICT

This cause having been brought to the Court by appeal, and after due 
consideration the Court having issued its opinion;

YOU ARE HEREBY COMMANDED that such further proceedings be had in said 
cause as may be in accordance with the opinion of this Court, and with the rules of 
procedure and laws of the State of Florida.

WITNESS the Honorable Leslie B. Rothenberg, Chief Judge of the District Court 
of Appeal of the State of Florida, Third District, and seal of the said Court at Miami, 
Florida on this day.

DATE: October 18, 2017

CASE NO.: 17-1421
COUNTY OF ORIGIN: Dade
T.C. CASE NO.:  15-15825

STYLE: LAW OFFICES OF 
HERSSEIN AND 
HERSSEIN, P.A., etc., et 
al.,

v.    UNITED SERVICES AUTOMOBILE 
ASSOCIATION,

ORIGINAL TO: Miami-Dade Clerk

cc:  Frank A. Zacherl Patrick G. Brugger Reuven T. Herssein

la
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