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CLAIM I 

THE CIRCUIT COURT ABUSED ITS DISCRETION 

IN SUSTAINING THE STATE’S OBJECTIONS TO 

DISCLOSURE OF PUBLIC RECORDS. 

 

When adopting the January 4, 2017 lethal injection protocol, just as in every 

protocol revision since 2007, the Secretary of DOC represented that: 

[t]he procedure has been reviewed and is compatible with 

the evolving standards of decency that mark the progress 

of a maturing society, the concepts of the dignity of man, 

and advances in science, research, pharmacology, and 

technology. The process will not involve unnecessary 

lingering or the unnecessary or wanton infliction of pain 

and suffering. The foremost objective of the lethal 

injection process is a humane and dignified death. 

Additional guiding principles of the lethal injection 

process are that it should not be of long duration, and that 

while the entire process of execution should be 

transparent, the concerns and emotions of all those 

involved must be addressed. 

 

(PC-R4. 483)(emphasis added). The call for transparency rings hollow. While the 

Secretary’s certification itself touts transparency, DOC and the process by which it 

carries out lethal injection is anything but transparent. DOC’s relentless objections 

to public records disclosure remains the primary and most substantial roadblock to 

transparency.  

 The State complains in its answer that Mr. Hannon did not raise a claim that 

he is being subjected to a substantial risk of harm because the State intends to use 
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expired etomidate.  Mr. Hannon argued in his initial brief and in his public records 

demands below that information related to the source, storage, and expiration date 

of execution drugs is critical to an assessment of whether a particular drug will 

present a substantial risk of harm. Improper manufacture, storage, or expiration may 

all reduce the effectiveness of the drugs. The State does not refute this. He further 

alleged that he was in possession of records showing that the etomidate in DOC’s 

possession had expired, as well as additional records indicating DOC was asked to 

return its supply of etomidate and instructed that its manufacturer/ distributer would 

not be selling etomidate to DOC in the future.  Yet, Mr. Hannon could not raise a 

claim because the State objected to disclosing the very records which would support 

his claim.  Without support for such a claim the State would no doubt cry 

speculation.  The State’s entire argument is circular where the State is the party in 

possession of the information Mr. Hannon needs to develop the claim. As the U.S. 

Supreme Court noted in Banks v. Dretke: “A rule thus declaring ‘prosecutor may 

hide, defendant must seek,’ is not tenable in a system constitutionally bound to 

accord defendants due process.” 540 U.S. 668, 696 (2004). 

 The State also mistakenly argues that Mr. Hannon failed to present any 

documentation that DOC’s supply of etomidate was expired.  A review of Mr. 

Hannon’s public records demand shows that he cited to the federal litigation in which 

those records were disclosed specifically First Amendment Coalition, et al. v. 
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Charles L. Ryan, et al., U.S. Northern District- Tallahassee – Case #4:16-mc-0025-

RH-CAS.  Is the State suggesting that DOC did not know what records it had 

disclosed in that proceeding?  The DOC certainly was aware of what those records 

indicated. For the purpose of establishing that he had a colorable claim for relief, 

Mr. Hannon had a legitimate concern of a substantial risk of pain such that he met 

the pleading requirements attendant to Rule 3.852. Mr. Hannon argued as much in 

his demand:  

Whether the DOC has used or intends to use expired 

etomidate or other drugs to carry out Mr. Hannon’s 

execution by lethal injection is grounds to show that the 

method creates a demonstrated risk of severe pain and that 

the risk is substantial when compared to the known and 

available alternatives.  Mr. Hannon is entitled to know 

how much etomidate, rocuronium bromide and potassium 

acetate remains, as well as information about the source, 

storage, and expiration dates of the new drugs. 

 

(PC-R4. 117). 

 

 The lower court’s ruling is not in accord with this Court’s precedent.  

The State argues that the records sought by Mr. Hannon in this case far exceed the 

disclosures required in Valle and Muhammed.  However, Valle and Muhammad 

stand for the proposition that at a very minimum a defendant is entitled to what was 

disclosed there.   Disclosure as to whether DOC has procured additional supply of 

the etomidate and from where, along with correspondence and documents that it has 

received from any new manufacturer of etomidate, including those materials 
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addressing any safety and efficacy issues, are necessary and in keeping with this 

Court’s precedent. 

 Contrary to the State’s assertion, Mr. Hannon did argue how his requests with 

respect to lethal injection were relevant to a colorable claim. Mr. Hannon has sought 

the logs and reports of the previous eight executions in order to document the 

inconsistencies in DOC’s consciousness assessments and has been foreclosed. 

Specifically, Mr. Hannon sought public records including the logs and notes that are 

required to be kept during an execution from both DOC and the Florida Department 

of Law Enforcement. (PC-R4 121, 130). Mr. Hannon’s argument of a colorable 

claim was premised upon the pattern of inconsistency demonstrated in the affidavits 

and media accounts he attached to his 3.851 motion (T. 10/10/17 p. 57-59). Further, 

Mr. Hannon requested public records that would indicate any personnel changes that 

have occurred since the litigation in Lightbourne in 2007. He argued the relevance 

of personnel changes to his claim that the consciousness assessment is being applied 

inconsistently, specifically because the method of conducting the assessment is not 

written in the protocol. (T. 10/10/17 p. 65).  The State and DOC cannot withhold the 

evidence to support Mr. Hannon’s claim, then criticize his claim as speculative and 

criticize the reports he does have available to him as unreliable. 

 As Mr. Hannon has argued, the DOC and FDLE have refused to disclose any 

records regarding the newest procedure, the change in drugs, how or from where the 
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drugs came, the availability and attempts to procure any reasonable alternatives, 

information from the previous eight executions, one of which it has been attested to 

that there was no consciousness check conducted, and unwritten procedures which 

only serve to mask any subtle signs of consciousness. This refusal to disclose 

information, and the courts’ acquiescence, has prevented Mr. Hannon from being 

able to more fully plead his claims. 

CLAIM II 

FLORIDA’S LETHAL INJECTION PROCEDURE 

VIOLATES THE EIGHTH AMENDMENT TO THE 

U.S. CONSTITUTION  

 

 The State mischaracterizes Mr. Hannon’s argument with respect to his 

challenge to the lethal injection procedures. In doing so, the State is injecting claims 

into his argument that Mr. Hannon simply did not make.  Mr. Hannon’s argument 

focuses on the failure of DOC to consistently administer the required consciousness 

assessment and DOC has made substantial undocumented changes, which only serve 

to obscure the subtle signs of consciousness.  The DOC’s continued efforts to thwart 

transparency and openness only compounds these deficiencies. 

 Mr. Hannon recognized that this Court addressed the three new drugs which 

became part of DOC’s procedures in January 2017 in Asay. The Court’s opinion 

focused only on the efficacy of the three drugs utilized in the procedures. Mr. 
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Hannon’s argument is however that the evaluation of the efficacy of the drugs cannot 

be done in a vacuum.  By this Court’s own dictates:  

It is important to review these claims in conjunction with 

each other since the chemicals used, the training and 

certification, and the assessment of consciousness all 

affect each other … If the inmate's consciousness is 

appropriately assessed and monitored after the dosage of 

sodium pentothal is administered, he or she will not suffer 

any pain from the injection of the remaining drugs. 

 

Lightbourne v. McCollum, 969 So. 2d 326, 350–51 (Fla. 2007)(emphasis added). 

The risk of harm must be evaluated in conjunction with the safeguards. See Glossip 

v. Gross, 135 S. Ct. 2726, 2737 (2015). The State fails to address this requirement. 

 Mr. Hannon further recognized that if the first drug, here etomidate, renders 

the inmate unconscious then the inmate will not feel the extremely painful second 

and third drugs, rocuronium bromide and potassium acetate.  What the State fails to 

understand is that critical to that process is the determination that the inmate is in 

fact unconscious.  As this Court has repeatedly found, “[i]n the lethal injection 

context, ‘the condemned inmate's lack of consciousness is the focus of the 

constitutional inquiry.’” Howell v. State, 133 So. 3d 511, 517 (Fla. 2014)(citing Valle 

v. State, 70 So. 3d 530, 539–40 (Fla. 2011).  It is the consciousness check which 

ensures that the inmate is unconscious and unable to perceive noxious stimuli.   

 The State asserts that this Court approved the trapezius pinch as a means to 

sufficiently establish that an inmate is unconscious in Howell v. State, 133 So. 3d 
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511 (Fla. 2014)1.  This is not entirely accurate as the Court did not validate the use 

of the trapezius pinch alone as sufficient.  This Court relied on the consciousness 

check testified to by the DOC employee responsible for such checks and found by 

the postconviction court. Howell v. State, 133 So. 3d at 522 (Fla. 2014). In its order 

denying Howell’s claim, the circuit court concluded “‘Florida's three-part graded 

consciousness check will identify those condemned inmates who are not 

unconscious’” Id. at 521 (emphasis added).  This Court went on to state: “In addition, 

the State presented evidence that DOC added an additional test to ensure 

unconsciousness, where the person undertaking the consciousness check added a 

painful pinch test of the trapezius muscle.” Id. at 522 (emphasis added).  The State 

agrees that it is a “tiered consciousness check” (Answer Brief at 39), i.e. one 

involving multiple steps. Therefore, during every execution, DOC must conduct an 

eyelash brush, shake the inmate’s shoulders, call the inmate’s name and conduct a 

trapezius pinch.  

The affidavits presented by Mr. Hannon show this assessment is not occurring 

with any consistency.  However, adherence to the procedures is critical:  

Dr. Heath agreed that the dosage of midazolam 

hydrochloride called for in the protocol, if properly 

                                                 
1 Contrary to the lower court’s finding and the State’s assertion here, Howell did not 

raise “a nearly identical” claim as Mr. Hannon. (Answer Brief at 37) Mr. Hannon’s 

challenge is not to the sufficiency of the consciousness assessment as testified to, 

but based on DOC not applying what was testified to and inconsistently conducting 

the assessment.  
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administered together with adherence to the procedures 

for determining consciousness, will result in an 

individual who is deeply unconscious and who would feel 

no pain when the remaining drugs are administered. 

 

Muhammad v. State, 132 So. 3d 176, 195 (Fla. 2013). The affidavits and media 

reports relied on by Mr. Hannon and attached to his postconviction motion show a 

pattern of inconsistency and failure to adhere to the procedures for assessing 

consciousness.   

 The State faults Mr. Hannon for his reliance on affidavits which are more than 

one year old. While the Kiley affidavit is more than a year old as the State points 

out, the State is missing the relevance of the affidavit in establishing a pattern on 

behalf of DOC of using varied methods of assessing consciousness and in at least 

one instance reported, not conducting the consciousness check at all.  Had Mr. 

Hannon challenged DOC’s failure in one incident it no doubt would have been 

considered an “isolated mishap” and not sufficient to pierce the presumption that 

DOC follows its procedures.  Taken as a whole, there is a pattern of inconsistency, 

a pattern which has developed over time.  

During the execution of Darius Kimbrough, Mr. Kiley observed a man lift 

Kimbrough’s eyelid twice and slightly lift his shoulders and let him fall back.  

However, in the execution of Eddie Davis, Mr. Kiley reported that at no time did the 

warden conduct a consciousness check.  Mr. Kiley merely observed the warden lean 

over Davis at one point, but he was certain the warden never touched Davis. 
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According to reports regarding William Happ's execution, "the official overseeing 

the execution tugged at Happ's eyelids and grasped his shoulder to check for a 

response."2 Of course during the execution of Asay a different assessment was 

conducted.  A reporter observed that the warden only slightly leaned over Asay, 

grabbed him by the shoulder and shook him for 3 seconds.  Again, a different 

procedure was followed during the execution of Cary Michael Lambrix. As Mr. 

Hannon asserted below and to this Court, Mr. Dupree attested to observing the 

warden brush Lambrix’s left eye, grab his shoulders and shake him repeatedly. 

Contrary to the State’s assertion, neither Mr. Dupree, during the Lambrix execution, 

nor the reporter observing the Asay execution, describe a trapezius pinch. 

The State does not address these inconsistencies and notably does not address 

the report that during the Davis execution no consciousness check was observed.  

Instead, the State declares that the consciousness check is completed fairly quickly 

and could easily be performed in in a single motion.  This is pure conjecture and 

problematic in and of itself.  The State further attempts to explain away the reporter’s 

observations of the Asay execution with sheer speculation, hypothesizing the many 

explanations why the eyelash brush was not included in his article. The State asserts 

simply because the reporter did not mention the eyelash touch, does not mean it was 

                                                 
2 Fla. Executes man for Illinois woman's 1986 murder, Brendan Fanington, Miami 

Herald (October 15, 2013). 
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not done. Equally true, nothing establishes that it was done. This speculation by the 

State does not amount to Mr. Hannon’s claim being conclusively refuted by the 

record. Rather, it underscores the need for evidentiary development. 

The State finds it noteworthy that the article pertaining to the Asay execution 

was written for public consumption and argues that it includes details that would not 

ordinarily be included in official reports documenting such events.  Mr. Hannon is 

unsure why this is noteworthy other than to highlight DOC’s lack of transparency. 

The State is criticizing the manner in which the article was written in an attempt to 

lessen its reliability as compared to “official reports.” Yet, Mr. Hannon has sought 

“official reports” of the previous eight executions in order to document the 

inconsistencies in DOC’s consciousness assessments and has been foreclosed. 

Specifically, Mr. Hannon sought public records including the logs and notes that are 

required to be kept during an execution from both DOC and the Florida Department 

of Law Enforcement. (PC-R4 121, 130). Both agencies objected. Despite Mr. 

Hannon’s argument of a colorable claim premised upon the pattern of inconsistency 

demonstrated in the affidavits and media accounts (T. 10/10/17 p. 57-59), the lower 

court sustained the objections. Further, Mr. Hannon requested public records that 

would indicate any personnel changes that have occurred since the litigation in 

Lightbourne in 2007. He argued the relevance of personnel changes to his claim that 

the consciousness assessment is being applied inconsistently, specifically because 
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the method of conducting the assessment is not written in the protocol. (T. 10/10/17 

p. 65).  This request was also denied as not related to a colorable claim. (T. 10/10/17 

p. 67).  The State and DOC cannot withhold the evidence to support Mr. Hannon’s 

claim and then criticize as unreliable the reports he has available to him. If the logs 

and notes of the independent FDLE observers and those of DOC personnel 

participating in the execution were disclosed, Mr. Hannon would not have to rely 

solely on media accounts. 

Adding to the inconsistency in administration of a consciousness assessment 

is the DOC’s concealment of the inmate’s hands and feet.  The State either ignores 

this allegation entirely or dismisses it, couching it as DOC’s discretion to “clothe” 

the inmate how it chooses. Binding or wrapping an inmate’s hands in a fist, or 

covering the inmate’s hands so that it looks glove like is not clothing. The State 

asserts that similar challenges were reviewed and rejected In Valle v. State, 70 So. 

3d 530, 546 (Fla. 2011) A review of that opinion indicates that Valle was challenging 

how the drugs are administered, the manner in which consciousness is assessed and 

monitored, inadequate qualifications, certification, training, and experience of 

execution team members, inadequate monitoring of the IV lines, and the DOC's 

failure to conduct a meaningful review and certification of its process Valle v. State, 

70 So. 3d 530, 545 (Fla. 2011). This Court simply held:  “The remaining aspects of 

the protocol to which Valle currently takes issue were rejected on the merits in 
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Lightbourne, 969 So.2d at 350–53, and in subsequent cases.” Id. (citing to Baze v. 

Rees, 553 U.S. 35, 53-61 (2008) which rejected claims regarding the inadequate 

administration of the lethal injection protocol, the risk that the procedures will not 

be properly followed, the absence of additional monitoring by trained personnel, 

inadequate training, issues with the placement and monitoring of IV lines, the lack 

of professional medical experience, and the need for a significant consciousness 

test).  While Mr. Hannon has asserted that changes have been made which obscure 

the inmate and conceal the process from witness observation,3 the most troubling 

change was not addressed in Valle, because to the best of Mr. Hannon’s knowledge 

it was not instituted until later. 

DOC began concealing the condemned inmate’s hands and feet during 

executions with no justifiable reason. Inmates’ hands have been reported to have 

“gloves” over them. (PC-R4. 528-531).  One witness described the inmate’s hands 

as ACE bandaged in a fist. (PC-R4. 523-527). Another has described it as looking 

like white mittens, all the way up wrist. (PC-R4. 519-522). Additionally, the 

inmate’s feet are covered by a sheet and entirely obstructed from view. “The signs 

that someone is not insensate can be very subtle” and these subtle signs are often 

                                                 
3 Changes include the physical location of the gurney and therefore the physical 

location of the inmate such that most of the inmate is difficult to view, the inmate’s 

face is further from the witness room and obstructed by the inmates feet, the IV 

tubing is entirely obstructed from view because of this positioning.   
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seen as movement in the feet or hands. Tightly bandaging the inmate’s hands and 

covering the inmate’s feet with a sheet “would prevent the observation of the subtle 

fine motor movements one would see if a person is either not unconscious or has 

awakened during the execution.” (PC-R4. 532-544). 

Again, Mr. Hannon sought records regarding any formal or informal changes 

to the unwritten "procedures" or customary practices that were testified to during the 

litigation in Lightbourne  in 2007.  (PC-R4. 121). Despite the fact that witnesses 

have identified “gloves,” “mittens” or “bandages” as obscuring an inmate’s hands 

during an execution and that records documenting or supporting this change would 

relate to Mr. Hannon’s claim that was before the lower court and this Court, Mr. 

Hannon’s request was denied.  

 The affidavits provided by Mr. Hannon and media reports show a pattern on 

the part of DOC of inherent deficiencies sufficient to pierce any presumption owed 

DOC. These are deficiencies that rise to an Eighth Amendment violation. It is 

undisputed that condemned inmates must demonstrate that “the conditions 

presenting the risk must be sure or very likely to cause serious illness and needless 

suffering, and give rise to sufficiently imminent dangers.” Baze v. Rees, 553 U.S. 

35, 49–50, 128 S.Ct. 1520 (plurality opinion). “There must be a substantial risk of 

serious harm, an objectively intolerable risk of harm that prevents prison officials 

from pleading that they were subjectively blameless for purposes of the Eighth 
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Amendment.” Baze, 553 U.S. at 50, 128 S.Ct. 1520. Here where, Mr. Hannon asserts 

a pattern on behalf of DOC of inconsistently assessing consciousness, at times 

forgoing this critical step or portions of this critical step, he is entitled to an 

evidentiary hearing where nothing in the record refutes the witness accounts he has 

included in his claim. 

CLAIM IV 

MR. HANNON’S SENTENCE VIOLATES FURMAN 

v. GEORGIA BECAUSE IT IS 

DISPROPORTIONATE, DISPARATE AND 

INVALID IN COMPARISON TO HIS CO-

DEFENDANTS SENTENCES CONTRARY TO ART 

I, SEC. 9 OF THE FLORIDA CONSTITUTION AND 

THE SIXTH, EIGHTH AND FOURTEENTH 

AMENDMENTS TO THE UNITED STATES 

CONSTITUTION. 

 

‘We pride ourselves in a system of justice that requires 

equality before the law. Defendants should not be treated 

differently upon the same or similar facts.’ 

 

Shere v. Moore, 830 So. 2d 56, 64 (Fla. 2002)(Anstead, J., concurring in part, 

dissenting in part)(citing Slater v. State, 316 So. 2d 539 (Fla. 1975)(emphasis 

added).  Equality before the law is routed in the Eighth Amendment’s prohibition of 

cruel and unusual punishment. The Eighth Amendment prohibition of cruel and 

unusual punishment guarantees individuals the right not to be subjected to excessive 

sanctions. See Atkins v. Virginia, 536 U.S. 304 (2002); see also Roper v. 

Simmons, 543 U.S. 551, 560 (2005). That right to be free from excessive sanctions 
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“flows from the basic ‘precept of justice that punishment for crime should be 

graduated and proportioned’ ” to both the offender and the offense. Atkins, 536 U.S. 

at 311; (quoting Weems v. United States, 217 U.S. 349, 367 (1910)); see also Miller 

v. Alabama, 567 U.S. 460, 469–70 (2012). This “concept of proportionality is central 

to the Eighth Amendment.” Graham v. Florida, 560 U.S. 48, 59 (2010); citing 

Weems, 217 U.S. at 367. Moreover, as the United States Supreme Court recognized 

in Griffith v. Kentucky, 479 U.S. 314 (1987), due process principles of fairness and 

the administration of justice with an even hand require treating similarly situated 

defendants the same. 

There is no question that the uniqueness and finality of death compels this 

Court’s proportionality review in every capital case. Over time, courts have viewed 

the concept of proportionality less through a historical prism than according to “the 

evolving standards of decency that mark the progress of a maturing society.” Estelle 

v. Gamble, 429 U.S. 97, 102, 97 S.Ct. 285, 50 L.Ed.2d 251 (1976) (quoting Trop v. 

Dulles, 356 U.S. 86, 101, 78 S.Ct. 590, 2 L.Ed.2d 630 (1958) (plurality opinion)). In 

Roper v. Simmons the United States Supreme Court noted:  

The prohibition against “cruel and unusual punishments,” 

like other expansive language in the Constitution, must be 

interpreted according to its text, by considering history, 

tradition, and precedent, and with due regard for its 

purpose and function in the constitutional design. To 

implement this framework we have established the 

propriety and affirmed the necessity of referring to “the 

evolving standards of decency that mark the progress of a 
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maturing society” to determine which punishments are so 

disproportionate as to be cruel and unusual. Trop v. 

Dulles, 356 U.S. 86, 100–101, 78 S.Ct. 590, 2 L.Ed.2d 630 

(1958) (plurality opinion). 

 

543 U.S. 551, 560–61 (2005). 

 

As the Court explained in Atkins and Roper, whether the Eighth Amendment's 

protection against excessive or cruel and unusual punishments and the requirement 

that any punishment is properly graduated and proportioned to the offense has been 

fulfilled is determined not by the standards that prevailed when 

the Eighth Amendment was adopted, but by the norms that “currently 

prevail.” Atkins, supra, at 311, 122 S. Ct. 2242. This is because “[t]he standard of 

extreme cruelty is not merely descriptive, but necessarily embodies a moral 

judgment. The standard itself remains the same, but its applicability must change as 

the basic mores of society change.” Kennedy v. Louisiana, 554 U.S. 407, 419, 

(2008); citing Furman v. Georgia, 408 U.S. 238, 382 (1972) (Burger, C. J., 

dissenting). As such, for purposes of imposing the death penalty, Mr. Hannon’s 

culpability must be tailored to his personal responsibility and prevailing norms. See 

Atkins, 536 U.S. at 312-13.  

The State attempts to argue that Mr. Hannon’s proportionality claim is 

procedurally barred where it has been previously raised and rejected on direct appeal 
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and in postconviction.4 (Answer at 51-52). However, it is this Court’s decision in 

McCloud v. State, 208 So. 3d 668 (2016), codefendant James Acker’s life sentence 

and his sentence for second degree murder to a term of 22 years which compel a 

proportionality analysis that comports with the Eighth Amendment. Following 

McCloud, the proportionality of Mr. Hannon’s sentence in comparison to his 

codefendants must be evaluated under the Eighth Amendment and in light of this 

Court’s holding rejecting the “principle of law” “prohibiting a relative culpability 

analysis when a codefendant is convicted or pleads guilty to a different degree of 

murder than the primary defendant.” McCloud, 208 So. 3d at 687. Based upon this 

Court’s precedent, this Court would not have conducted a full proportionality 

                                                 
4 This Court has addressed proportionality on direct appeal and in postconviction.  

Based on the direct appeal briefs, counsel argued that Acker’s 1992 life sentences 

were disproportionate to Mr. Hannon’s death sentences.  Again, the claim was raised 

in Mr. Hannon’s initial postconviction motion, although, at that time Acker had not 

yet received a retrial and therefore his 2001 sentences were unknown. The claim was 

summarily denied. On appeal to this Court, Mr. Hannon preserved the issue despite 

Acker being convicted of a lesser degree of crime on one count.  The Court’s review 

of that claim only references Acker’s “life sentence” and relies on its proportionality 

findings from direct appeal. It did not consider his conviction and sentence for 

second degree murder, as would have been this Court’s rule of law at the time. 

Further, this Court has never conducted a complete review of the record and the 

totality of the circumstances of the codefendants roles in these homicides. Its 

findings on direct appeal were flawed and suggest that a complete review of the 

record was not conducted. Parker v. Dugger, 498 U.S. 308, 321 (1991)finding that 

the Florida Supreme Court did not conduct an independent review and “a sense in 

which the court did not review Parker’s sentence at all”). Of course, this Court did 

not have the benefit of any circuit court findings with respect to relative culpability 

because Acker was not charged with the homicides until Mr. Hannon was already 

convicted and Acker was not sentenced until well after Mr. Hannon was sentenced. 
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review, including relative culpability, because this Court held fast to the rule that 

“relative culpability of a codefendant is implicated ‘only when the codefendant has 

been found guilty of the same degree of murder’” Id. Contrary to the State’s 

argument, the principle announced in McCloud is a new rule of law which broadened 

the parameters of this Court’s relative culpability proportionality review. Until this 

Court recognized in McCloud that the acceptance of a plea or conviction of a lesser 

offense “does not automatically mean that the codefendant was less culpable” and 

refused to be hamstrung in its ability to conduct a full proportionality review, id. at 

688, relative culpability was not addressed for an entire class of defendants.  The 

Eighth Amendment and evolving standards of decency command this Court to 

conduct a proper proportionality review in light of McCloud and the totality of 

circumstances surrounding Mr. Hannon’s, Mr. Acker’s and Mr. Richardson’s 

convictions and sentences. 

The State further contends that Mr. Hannon is incapable of pointing to 

anything in the record from Acker’s 2001 retrial that would lead to the conclusion 

that he is equally or less culpable than Acker or Richardson.5 (Answer at 56-58). In 

                                                 
5 To the extent that the State has raised the argument that Mr. Hannon is 

procedurally barred from raising this claim due to a lack of diligence in obtaining 

the record on appeal of Acker’s 2001 retrial, that argument is unavailing. Mr. 

Hannon maintains that his claim for relief based upon proportionality first arose 

upon this Court’s issuance of McCloud v. State, 208 So. 3d 668 (Fla. 2016). It was 

not until the issuance of McCloud that Mr. Hannon had a cognizable claim to present 

in postconviction based on Acker’s lesser sentences and the totality of the 
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circumstances of Mr. Hannon’s record and the record of Acker’s 2001 retrial. 

Notwithstanding Mr. Hannon’s reliance on McCloud, the State’s argument also 

ignores that its failure to disclose the record of Acker’s 2001 retrial on its own 

volition was a violation of its continuing obligation in postconviction to disclose 

information under Brady. See Banks v. Dretke, 540 U.S. 668 (2004); see also Roberts 

v. Butterworth, 668 So. 2d 580, 582 (Fla. 1996)(Attorney General's obligation to 

disclose any Brady material is not diminished in postconviction); Johnson v. 

Butterworth, 713 So. 2d 985, 987 (Fla. 1998) (the State is under a continuing 

obligation to disclose any exculpatory evidence). 

Mr. Hannon first raised the issue of proportionality in his direct appeal based 

on the life sentences Acker received as the result of his trial for two counts of first 

degree murder in 1992.  Thereafter, in April of 2000 Mr. Hannon again raised the 

issue of proportionality in his initial motion for postconviction relief alleging that 

Acker’s lesser sentences were newly discovered evidence cognizable in 

postconviction. Mr. Hannon was again denied. Following Mr. Hannon’s attempts to 

raise the issue of proportionality on two separate occasions, the State was aware and 

on notice that the issue of Acker’s sentences was relevant to Mr. Hannon’s claims 

in postconviction. Upon learning in 2001 that the Second District Court of Appeal 

had granted Acker a retrial, the State had an obligation to ensure Mr. Hannon be 

provided with records relevant to supporting his claim of proportionality. Because 

the State was the party in possession of the information, it had an obligation to 

disclose it to Mr. Hannon. See Banks v. Dretke, 540 U.S. 668, 696 (2004) (“A rule 

thus declaring ‘prosecutor may hide, defendant must seek,’ is not tenable in a system 

constitutionally bound to accord defendant’s due process.”); Cf. Tompkins v. State, 

994 So. 2d 1072, 1091 (Fla. 2008)(the State fulfilled its Brady obligation when it 

promptly disclosed a sworn statement of one of the key witnesses taken on October 

28, 2008 which resulted in a defense motion to relinquish on November 3, 2008 for 

consideration of a newly discovered evidence claim). Moreover, the fact that 

Acker’s 2001 retrial ultimately resulted in the imposition of reduced sentences of 

life and 22 years only further underscores the State’s knowledge of their relevance 

to Mr. Hannon’s claim in postconviction. Of interest, Mr. Hannon’s postconviction 

proceedings were ongoing in the circuit court during the pendency of Acker’s retrial.  

The prosecutors trying Acker were the same prosecutors that were prosecuting Mr. 

Hannon’s postconviction proceedings, James Hellickson and Robert Lewis. That the 

State was on notice and required to disclose that information where it factored 

heavily into Mr. Hannon’s claims raised in postconviction dealing with 

proportionality, yet failed to do so in violation of its continuing obligation under 

Brady, discounts any argument the State may now attempt to raise as to procedural 

bar and Mr. Hannon’s lack of diligence. 



20 

 

doing so, the State ignores the factual record from both Mr. Hannon and Acker’s 

2001 trials and ignores the most basic notion that defendants should not be treated 

differently upon the same or similar facts.  The record from both trials demonstrates 

they were convicted on the same or similar facts and the State’s theory as to their 

roles was the same or similar. The prosecutor’s arguments at both trials shows the 

State’s theory was they were equally culpable.  Therefore, Mr. Hannon’s death 

sentences are disproportionate in light of Richardson’s plea and Acker’s convictions 

and sentences to life and a term of years.  

The State’s rendition of Richardson’s testimony at the two trials is as selective 

and self-serving as Richardson’s testimony itself. Comparison of the testimony from 

both trials does not reveal that Mr. Hannon is the more culpable of the codefendants. 

(Answer at 60). The discrepancies in Richardson’s testimony and the accounts of the 

events provided at both trials are not insignificant. Richardson provided extensive 

testimony at Acker’s trial in 2001 regarding the events leading up to the crime, 

specifically the background and motivation behind the decision go to the apartment 

complex. Richardson testified that it was Acker’s idea to go over to the apartments, 

why Acker wanted to, that Acker suggested how they should travel there, and that it 

was Acker who motivated the threesome to carry out the plan. (State of Florida v. 
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Acker, Case No. 91-10304; Vol 6. P. 449, 452-453, 449-50, 454, 452-54). None of 

that information was mentioned at Mr. Hannon’s trial. Outside of mentioning that 

Acker was upset with Snider for the incident at Acker’s mother’s house in Indiana, 

Richardson did not testify about anything additional regarding the planning of the 

crime, the principal motivation, or the instigator responsible for setting the events in 

motion. Interestingly, the State makes no mention of the greater detail which was 

brought out at Acker’s trial to paint him as the instigator and the only one “in the 

world” with the motive. (State of Florida v. Acker, Case No. 91-10304; Vol 9. P. 

894). Richardson’s testimony at Acker’s trial in 2001 went far beyond just the 

impetus behind the crimes, it provided detail and context into the motivation behind 

the crime, the planning, and the fact that Acker was the instigator of the entire series 

of events. The State’s argument that the omission of this information regarding the 

motivation behind the crimes is of little significance because it was noted by this 

Court on direct appeal (Answer at 59), acknowledges that there is no dispute with 

respect to Acker having the motive and instigating the events.  Acker was the 

“ringleader.” McCloud v. State, 208 So. 3d 668, 689 (Fla. 2016). 

 Equally selective and inaccurate is the State’s rendition of Richardson’s 

testimony describing the events that took place once the three arrived at the 

apartment complex. The State begins its account of Richardson’s testimony at the 

2001 trial by stating that Richardson testified “the threesome arrived at Snider’s 



22 

 

apartment and Mr. Hannon knocked on the door.” (Answer at 62). No mention is 

made that Richardson testified at the 2001 trial that as the three approached the 

apartment it was Acker who was directing the trio, and it was Acker who instructed 

Mr. Hannon to knock on the door while Acker stood to the side of the doorway so 

as to avoid detection. (State of Florida v. Acker, Case No. 91-10304; Vol 6. P. 464). 

The State fails to address that it was Acker, not Mr. Hannon, who was responsible 

for how the events unfolded when they arrived at the apartment complex. Most 

notably, the State glosses over the fact that Richardson’s testimony at both trials was 

consistent in that upon entering the apartment it was Acker, not Mr.  Hannon, who 

repeatedly, viciously, and lethally stabbed Snider, with one of the stab wounds 

ripping open Snider’s stomach and causing him to yell for someone to call 9-1-1 

because his “guts were falling out.” (R. 1180; State of Florida v. Acker, Case No. 

91-10304; Vol 6. P. 465-66).  Again, Acker was the ringleader. 

The State further contends that Richardson testified consistently at both trials 

that Mr. Hannon was responsible for cutting Snider’s throat, thus supporting the 

conclusion Mr. Hannon was more culpable in Snider’s death. (Answer at 60). That 

argument, however, inaccurately reflects the record from both trials. The State’s 

argument ignores that the medical examiner, Dr. Diggs, testified at both trials that 

any of the multiple stab wounds inflicted by Acker were lethal. Dr. Diggs explained 

that each stab wound was lethal at a “pretty rapid rate” and also testified that the 
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cause of death was attributed to multiple stabbing and cutting wounds to the body 

(R. 497, 501)(State of Florida v. Acker, Case No. 91-10304; Vol 8. P. 741-42) 

(emphasis added). That theory was likewise advanced by the State at both trials with 

the prosecutor arguing to the jury that “just about any of the stab wounds would have 

killed” Snider and that following Acker’s attack he was a “walking dead man.” (State 

of Florida v. Acker, Case No. 91-10304; Vol 4. P. 206-7)( R. 218-19).  Significantly, 

all of those wounds, not exclusively the injury to Snider’s throat, were attributable 

to Snider’s cause of death. That evidence bears significantly on the relative 

culpability of both Acker and Mr. Hannon yet it is overlooked by the State and was 

overlooked by this Court in its proportionality analysis on direct appeal.  

At no time in either trial was the cutting of Snider’s throat singled out as the 

“fatal blow” to Snider. Hannon v. State, 638 So. 2d 39, 44 (Fla. 1994). Moreover, 

the State’s assertion that Snider may or may not have survived the stab wounds to 

his body, but it was Hannon who made sure Snider would never have the opportunity 

for survival,” (Answer Brief at 65)  is conjecture and the State is being incredulous. 

At no time was there any testimony that Snider may have survived the attack absent 

the wound to the neck. The State ignores that the cause of death was multiple 

stabbing and cutting wounds. According Dr. Diggs, “[e]ach one of them were 

potentially lethal. In other words, each one of them, in and of themselves, could have 

caused the death of this particular individual.” (R. 501). Dr. Diggs agreed that Snider 
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could have survived for a certain period of time after each one of the wounds, even 

the wound on the neck to some extent, but he clarified “most of these kinds of 

wounds are generally lethal at a pretty rapid rate.” (R. 501)(emphasis added).  

Richardson’s testimony and the evidence at both trials was likewise 

inconsistent and failed to establish Mr. Hannon’s greater culpability in Carter’s 

death. Richardson’s testimony at both trials was consistent that he saw Acker charge 

up the stairwell after Carter first. (R. 1182; State of Florida v. Acker, Case No. 91-

10304; Vol 6. P. 469). Richardson also testified consistently that he saw Mr. Hannon 

follow up the stairway, but Richardson did not follow. (R. 1184; State of Florida v. 

Acker, Case No. 91-10304; Vol 6. P. 469). However, Richardson testified he never 

saw who shot Carter. (R. 1191).  

The State relies upon the fact that Richardson testified at both trials that Mr. 

Hannon was responsible for bringing the gun to the apartment and that it was Mr. 

Hannon who Richardson saw last carrying the weapon up the stairs of the apartment. 

(R. 1177, 1185; State of Florida v. Acker, Case No. 91-10304; Vol 6 P. 459; 469). 

That testimony is not conclusive in refuting that Mr. Hannon and Acker are equally 

culpable in Carter’s death.  

Evaluating Richardson’s credibility is essential to a proper analysis of relative 

culpability.  It was only at the eleventh hour of Mr. Hannon’s trial that Richardson 

decided to change his story and testify for the State in exchange for the lesser charge 
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of accessory after the fact.  Additionally, Richardson’s memory differed depending 

upon in which case he was giving testimony.  For example, at Acker’s trial he 

remembered Acker telling him that he “wanted to see the son of a bitch suffer.” 

(State of Florida v. Acker, Case No. 91-10304; Vol. 6 P. 477). At Hannon’s trial, he 

said Mr. Hannon had told Richardson that he shot Carter.6 (R. 1191-92). At Acker’s 

trail he testified that he loaded the gun before leaving his house (State of Florida v. 

Acker, Case No. 91-10304; Vol. 6, P. 458), but at Mr. Hannon’s trial Richardson 

testified that it was Hannon who loaded the gun. (R. 1177) It is also important to 

note that witness Robin Eckert testified at Mr. Hannon’s trial that she heard 

Richardson say “we murdered ‘em” (R. 811-812). Eckert also testified that 

Richardson threatened to murder her son if she did not keep her mouth shut. (R. 

813). 

Significantly, the State fails to address its theory at both Mr. Hannon and Mr. 

Acker’s trials. Like Mr.Hannon, Mr. Acker was charged with two counts of first 

degree murder. The State conveniently ignores that the argument presented by the 

State at both trials was that the murder of Carter was a joint endeavor by both Acker 

and Mr. Hannon. Both had an equal hand in Carter’s demise. (R. 221; State of 

Florida v. Acker, Case No. 91-10304; Vol 4. P. 211; Vol 9, P. 901). The State argued 

                                                 
6 Despite Richardson’s testimony in this regard and Hannon’s conviction and death 

sentence for the death of Carter, the State pursued a first degree murder charge on 

Acker. 
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that Acker was an active participant, lifting the bed and even holding Acker’s feet 

while Hannon shot him. The prosecutor argued that Acker, having charged up the 

stairs first, pushed the bedroom door open leaving blood on the door. The prosecutor 

then pointed to blood on Carter’s feet as indicative that Acker grabbed him while the 

other assailant shot him. (State of Florida v. Acker, Case No. 91-10304; Vol 4. P. 

211; Vol 9, P. 901). It is disingenuous for the State to now claim Mr. Hannon and 

Acker are not equally culpable when equal culpability has been its theory from the 

beginning. 

The disparate treatment of Mr. Hannon and his co-defendants renders his 

punishment disproportionate under the Eighth Amendment. Mr. Hannon is entitled 

to life sentences or at a minimum an evidentiary hearing in which he can present 

evidence of his lesser or equal culpability. 

CONCLUSION 

In light of the foregoing arguments, Mr. Hannon submits he is entitled to 

relief. Mr. Hannon submits that this Court should grant the relief requested in Mr. 

Hannon’s briefing to this Court, or in the alternative, requests this Court enter an 

order reversing the lower court’s summary denial and remand his case to the circuit 

court for a full evidentiary hearing on his claims. Based on his claims for relief, Mr. 

Hannon is entitled to a new sentencing proceeding and/or life sentences. 

Respectfully submitted, 
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