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PRELIMINARY STATEMENT 

Citations to the record in this brief will be designated as 

follows: The record on direct appeal will be referred to as “R” 

followed by the appropriate volume and page number. The record 

from Hannon’s 1999 postconviction proceedings will be referenced 

as “PCR” followed by the appropriate volume and page number. The 

record from the instant successive 3.851 proceedings will be 

referenced as “PCR4” followed by the appropriate page number. 

References to James Acker’s 2001 retrial will be referred to as 

“Acker, Case No. 91-10304” followed by “TT” representing the trial 

transcript page number. 

 

STATEMENT REGARDING ORAL ARGUMENT 

The State respectfully submits that oral argument is not 

necessary on the appeal from the summary denial of Hannon’s 

successive motion to vacate. The claims raised in this successive 

motion for postconviction relief were summarily denied because 

they were procedurally barred or meritless as a matter of 

established Florida law. Accordingly, argument will not materially 

aid the decisional process. 
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STATEMENT OF THE CASE AND FACTS 

 On March 27, 1991, Patrick Hannon and Ronald Richardson were 

charged by superseding indictment with the premeditated murder of 

Brandon Snider (Count One) and Robert Carter (Count Two). Due to 

their differing speedy trial expiration dates and Richardson’s 

request for a continuance, their cases were ultimately severed for 

trial. 

 Hannon’s jury trial began on July 15, 1991 and concluded on 

July 24, 1991. During Hannon’s trial, Richardson agreed to enter 

a guilty plea to accessory after the fact (with a five-year 

sentence) and he testified as a State witness. On July 23, 1991, 

the jury returned guilty verdicts on both counts of murder in the 

first degree. 

 On direct appeal, the Florida Supreme Court set forth the 

pertinent facts as follows: 

 Around Christmas 1990, Brandon Snider, a resident 

of Tampa, went to Indiana to visit relatives. While 

there, he went to the home of Toni Acker, a former 

girlfriend, and vandalized her bedroom. On January 9, 

1991, Snider returned to Tampa. 

 

 On January 10, 1991, Hannon, Ron Richardson, and 

Jim Acker went to the apartment where Snider and Robert 

Carter lived. Snider opened the door and was immediately 

attacked by Acker, who is Toni Acker’s brother. Acker 

stabbed Snider multiple times. When Acker was finished, 

Hannon cut Snider’s throat. During the attack, Snider’s 

screams drew the attention of his neighbors. They also 

drew the attention of Carter, who was upstairs. Hearing 

the screams, Carter came downstairs and saw what was 
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happening. He then went back upstairs and hid under his 

bed. Hannon and Acker followed Carter upstairs. Then 

Hannon shot Carter six times, killing him. 

 

Hannon v. State, 638 So. 2d 39, 41 (Fla. 1994). 

 

 Following penalty phase, on July 24, 1991, the jury 

unanimously recommended a sentence of death on both counts. On 

August 5, 1991, the trial court sentenced Hannon to death and 

found: 

. . . the following aggravating circumstances applicable 

to both murders: (1) previous conviction of a violent 

felony (the contemporaneous killings); (2) the murders 

were committed during the commission of a burglary; and 

(3) the murders were heinous, atrocious, or cruel. Sec. 

921.141(5)(a), (d), and (h), Fla. Stat. (1991). As to 

Carter, the court found the additional aggravating 

factor that the murder was committed to avoid or prevent 

a lawful arrest. Sec. 921.141(5)(e), Fla. Stat. (1991). 

In mitigation, the court considered testimony from 

Hannon’s mother and father that Hannon was not a violent 

person. Also, the court considered the fact that 

Hannon’s original co-defendant, Richardson, was no 

longer facing the death penalty. The trial court found 

that the aggravating factors outweighed the mitigating 

factors and followed the jury’s recommendation, imposing 

separate death sentences on Hannon for the murders of 

Snider and Carter. 

 

Hannon, 638 So. 2d at 41 (footnotes omitted). 

 

On direct appeal following his convictions and death 

sentences, Hannon raised ten issues. The Florida Supreme Court 

affirmed the convictions and sentences on June 2, 1994. Rehearing 

was denied on September 8, 1994, and the mandate issued October 

10, 1994. Hannon v. State, 638 So. 2d 39 (Fla. 1994). 
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Regarding Hannon’s proportionality argument, this Court 

reviewed the record and determined “the record reflects that Hannon 

murdered both victims. Hannon delivered the fatal blow to Snider, 

slashing Snider's throat after Acker had stopped stabbing him. 

Also, it was Hannon who shot Carter. Clearly, Hannon is the most 

culpable of the three accomplices in this case, and the two death 

sentences are justified.” Hannon, 638 So. 2d at 44. Additionally, 

the court noted “Brandon Snider was brutally stabbed numerous times 

by Hannon and Jim Acker. At one point during the attack, Snider 

called to his roommate, ‘Call 911-my guts are hanging out.’ At 

that point, Hannon grabbed Snider from behind and slit his throat.” 

Id. at 43 (emphasis added). 

Hannon filed a Petition for Writ of Certiorari on December 

12, 1994 in the United States Supreme Court. The Court denied 

certiorari review on February 21, 1995. Hannon v. Florida, 513 

U.S. 1158 (1995). 

Initial Postconviction and Habeas Corpus Proceedings 

 

 Hannon filed a “shell” motion to vacate judgment and sentences 

in the circuit court on March 21, 1997. His First Amended Motion 

to Vacate was filed on April 10, 2000, and presented twenty-one 

claims. A hearing was held pursuant to Huff v. State, 622 So. 2d 

982 (Fla. 1993) on July 10, 2000. On October 26, 2001, Hannon filed 

a Motion to Prohibit DNA Testing and the State responded. A hearing 
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was held and the circuit court entered its order denying same as 

moot. 

 Hannon filed an interlocutory appeal to the Florida Supreme 

Court regarding the circuit court’s denial of his motion on DNA 

testing. On April 17, 2002, the Florida Supreme Court dismissed 

the case in Hannon v. State, 817 So. 2d 847 (Fla. 2002), citing 

Trepal v. State, 754 So. 2d 702 (Fla. 2000). 

 As to Hannon’s first Amended Motion to Vacate, a bifurcated 

evidentiary hearing was held in circuit court on February 18, 2002 

and June 21, 2002 and the circuit court denied postconviction 

relief in its order dated February 3, 2003. 

 On May 9, 2003, Hannon appealed the denial of postconviction 

relief to the Florida Supreme Court setting forth eight issues, 

many with several sub-issues. Hannon filed his petition for state 

habeas corpus on August 23, 2004. Following briefing and oral 

argument, on August 31, 2006, the Florida Supreme Court entered an 

opinion affirming the denial of postconviction relief and denying 

the petition for writ of habeas corpus. Hannon v. State, 941 So. 

2d 1109 (Fla. 2006). Rehearing was denied on October 27, 2006 and 

the Mandate issued November 13, 2006. 

Federal Habeas Corpus Proceedings 
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 On November 24, 2006, Hannon filed a petition for writ of 

habeas corpus in the United States District Court-Middle District, 

and an amended petition followed on December 20, 2006. 

Hannon raised seventeen (17) grounds for federal habeas review.  

 The District Court entered its order denying the petition on 

October 23, 2007 and Judgment was entered on October 24, 2007. 

Hannon’s Motion to Alter or Amend the Judgment was denied on 

November 21, 2007. The court declined to issue a Certificate of 

Appealability in its order dated January 3, 2008. 

 Hannon appealed to the United States Court of Appeals for the 

Eleventh Circuit and that court denied a COA on February 20, 2008. 

On April 9, 2008, the court granted Hannon’s motion for 

reconsideration and granted a COA only as to the issue of 

ineffective assistance of counsel at penalty phase for failure to 

investigate and present mental health mitigation. Following 

briefing and oral argument, the court affirmed the district court’s 

denial of habeas relief on March 19, 2009. Hannon v. Sec’y, Dept. 

of Corrections, 562 F.3d 1146 (11th Cir. 2009). 

 On August 11, 2009, Hannon filed his petition for writ of 

certiorari to the United States Supreme Court. The Court denied 

certiorari on November 2, 2009. Hannon v. McNeil, 558 U.S. 997 

(2009). 

First Successive (Second) Postconviction Proceedings (Porter) 
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 On November 29, 2010, Hannon filed a first successive (second) 

3.851 motion to vacate pursuant to Porter v. McCollum, 130 S. Ct. 

447 (2009). On March 23, 2011, the circuit court entered its order 

summarily denying Hannon’s motion as untimely, successive and 

procedurally barred. 

 Hannon appealed the denial of postconviction relief under 

Porter to the Florida Supreme Court on April 29, 2011. Following 

briefing, the case was submitted to the court without oral argument 

and on April 26, 2012, the court affirmed the denial of 

postconviction relief. Hannon v. State, 94 So. 3d 502 (2012). 

Rehearing was denied July 24, 2012 and the Mandate issued August 

9, 2012. 

Second Successive (Third) Postconviction Proceedings (FBI) 

 

 On August 18, 2015, Hannon filed a second successive (third) 

postconviction motion based upon newly discovered evidence; the 

United States Department of Justice (DOJ) letter which 

specifically referenced FBI Lab Analyst Michael Malone’s 

involvement in Mr. Hannon’s criminal prosecution. Following the 

State’s response, public records litigation and argument by 

counsel, the circuit court entered its order denying 

postconviction relief on November 16, 2015. 

 On December 23, 2015, Hannon appealed the denial of 

postconviction relief of his third postconviction motion to the 
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Florida Supreme Court raising the identical issue as that raised 

below. The parties briefed the FBI issue and the court accepted 

the matter without oral argument. On June 16, 2016, the court 

entered its opinion affirming the denial of relief. Hannon v. 

State, 2016 WL 3352780 (Fla. 2016). 

Third Successive (Fourth) Postconviction Proceedings (Hurst) 

 

 On February 12, 2016, during the pendency of the appeal of 

the denial of postconviction relief on the FBI matter, Hannon filed 

a motion to relinquish jurisdiction in the Florida Supreme Court 

in order to file a Rule 3.851 motion based on Hurst v. Florida, 

136 S. Ct. 616 (2016) in the circuit court. Simultaneous to 

Hannon’s filing of the motion to relinquish, Hannon filed his third 

successive (fourth) 3.851 motion to vacate based on Hurst v. 

Florida in circuit court. The case was held in abeyance by the 

circuit court pending the resolution of Hannon’s then-pending 

3.851 appeal (case number SC15-2363) in the Florida Supreme Court. 

With the filing of the Florida Supreme Court’s June 16, 2016 

affirmance, jurisdiction was returned to the circuit court to hear 

Hannon’s 3.851 motion pursuant to Hurst. At an August 4, 2016 

status hearing, the circuit court entered an agreed-upon order to 

stay proceedings pending decisions by the Florida Supreme Court as 

to the retroactivity of Hurst v. Florida. 
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 On March 10, 2017, Hannon filed a Memorandum of Law and 

Argument in Support of Successive Motion for Postconviction Relief 

with an Amended Memorandum following on April 28, 2017. The State 

filed its responses on March 29, 2017 and May 17, 2017, 

respectively, and a case management conference was held on May 24, 

2017. The court summarily denied postconviction relief in its order 

dated July 31, 2017. 

 Hannon appealed the denial of postconviction relief of his 

third successive motion to vacate to the Florida Supreme Court on 

September 1, 2017. The court stayed the appeal pending disposition 

of Hitchcock v. State, Case No. SC17-445, 2017 WL 3431500 (Fla. 

Aug. 10, 2017). With the signing of Hannon’s death warrant, the 

court issued an order on October 9, 2017, expediting the 

proceedings. Hannon was directed to show cause by October 12, 2017 

why the circuit court’s order denying relief should not be affirmed 

in light of Hitchcock. Hannon’s response to the order to show cause 

was filed timely. The State’s reply was filed as directed on 

October 16, 2017, and Hannon filed a reply on October 18, 2017. 

The case remains pending before this court. 

 On October 6, 2017, Governor Rick Scott signed Hannon’s death 

warrant. Execution is scheduled for November 8, 2017 at 6:00 p.m. 

The following day, this Court issued a scheduling Order directing 

that “[t]he proceedings pending in the trial court, if any, shall 
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be completed and orders entered by 3:00 p.m., Friday, October 13, 

2017.” In compliance with this Court’s scheduling order, on October 

13, 2017, the trial court entered a final order denying Hannon’s 

pending successive motion for postconviction relief. Hannon’s 

Initial brief was filed on October 16, 2017. This Answer brief 

follows. 

Fourth Successive Postconviction Motion 

Hannon filed his Fourth Successive Postconviction motion, 

which is the subject of this appeal, on October 10, 2017. In it 

Hannon raised three issues. First, Hannon asserted that Florida’s 

lethal injection statute and the existing procedures are 

unconstitutional. Second, Hannon claimed that the “arbitrary and 

standardless power given to Florida’s governor to sign death 

warrants renders the Florida capital sentencing scheme 

unconstitutional.” Finally, Hannon alleged his death sentence is 

unconstitutional because it is disproportionate as compared to his 

codefendants’ sentences. 

The postconviction court denied all of Hannon’s claims in an 

order dated October 13, 2017. As to Issue I, the court found that  

. . . as to the use of etomidate as the first drug in 

the protocol or Florida’s continued use of a three-drug 

protocol . . . have been addressed in Asay. In rejecting 

Asay’s challenge to the use of etomidate, the court found 

Asay failed to demonstrate he was at substantial risk of 

serious harm. The court further rejected Asay’s 

allegation that the three-drug protocol – as opposed to 
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a single-drug protocol – constituted ‘cruel and unusual 

punishment in light of evolving standards of decency’ 

and cited to its previous decision in Muhammed . . . . 

As the state notes in its response, Defendant has failed 

to raise any new allegations or facts establishing that 

the use of etomidate in the current drug protocol 

presents ‘substantial and imminent risk that is sure or 

very likely to cause serious illness and needless 

suffering.’ Moreover Defendant’s allegation that 

‘[p]entobarbital is feasible and available to DOC’ is 

conclusory and has been previously rejected. 

 

(PCR4, pp. 866-67). 

Additionally, the court found no merit in Hannon’s 

allegations that the Department of Corrections’ “veil of secrecy, 

apparent attempts to conceal the prisoner and the execution 

process, and failure to consistently adhere to its protocol” 

entitled him to relief. The court noted that “it is presumed that 

DOC will act in accordance with its protocol. Additionally, the 

Florida Supreme Court has rejected claims similar to those alleged 

by Defendant regarding the consciousness check. See Valle v. State, 

70 So. 3d 530, 545 (2011).” (PCR4, p. 867). 

The court denied Issue II stating, “the Florida Supreme Court 

has repeatedly rejected claims alleging the Governor’s absolute 

‘unfettered’ discretion in the issuance of a death warrant renders 

Florida’s death penalty scheme unconstitutional.” (PCR4, p. 870). 

Finally, the court found that Hannon’s claim his death 

sentence is disproportionate is untimely and procedurally barred 

and did not satisfy any of the exceptions to Rule 3.851’s one-year 
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time limitations. The court noted that James Acker’s retrial was 

in 2001 and this Court’s decision in McCloud v. State, 208 So. 3d 

668 (Fla. 2016) did not provide a basis for filing his motion 

outside the time limit of the rule. (PCR4, p. 872). 
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SUMMARY OF THE ARGUMENT 

I: The postconviction court did not abuse its discretion in 

sustaining the objections to Hannon’s public records requests 

because Hannon was unable to show that his requests were relevant, 

not overly broad or that the information sought would likely to 

lead to discoverable evidence. 

II: Hannon’s challenge to Florida’s lethal injection protocol was 

properly rejected. His etomidate claim was previously rejected by 

this Court, and Eighth Amendment challenges relating to the 

remaining two drugs lacked merit in light of this Court’s 

determination in Asay v. State, 224 So. 3d 695 (Fla. 2017), that 

etomidate effectively renders a condemned inmate insensate to pain 

once properly administered. Hannon’s implementation challenge was 

properly rejected for several reasons- aside from being 

procedurally barred as untimely, his speculative and unsupported 

assertions failed to overcome Florida’s presumption that DOC 

officials follow the protocol. His claim that the protocol is not 

being consistently implemented was rejected for similar reasons. 

III: It is well-settled that the signing of a death warrant is a 

decision that belongs exclusively to the Governor as set forth in 

Florida Statutes, § 922.052. As this Court has repeatedly noted, 

it is not the judiciary’s prerogative to second-guess the 

application of this executive function. 
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IV: Hannon raised the issue of the proportionality of his sentence 

on direct appeal; therefore, this issue is procedurally barred. 

Additionally, the proportionality claim is meritless. Moreover, 

Hannon raised issues with regard to FBI Analyst Malone as one of 

ineffective assistance of counsel and newly discovered evidence 

claims in two different postconviction motions. Both of which were 

affirmed on appeal. Likewise, Hannon raised an ineffective 

assistance of counsel claim related to blood-spatter expert 

Bunker, which was also affirmed on appeal. Hannon, 941 So. 2d 1109. 
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ARGUMENT 

CLAIM I 

THE POSTCONVICTION COURT DID NOT ABUSE ITS DISCRETION IN 

RULING ON HANNON’S PUBLIC RECORDS REQUESTS. 

Hannon initially challenges the trial court's denial of his 

post-warrant requests for public records. Rulings with regard to 

public records requests under Florida Rule of Criminal Procedure 

3.852 are reviewed for an abuse of discretion. Valle v. State, 70 

So. 3d 530, 549 (Fla. 2011). As this Court has long emphasized, 

public records requests made after a death warrant has been signed 

are supposed to be used to receive updates of previously discovered 

information and not to conduct eleventh-hour fishing expeditions. 

Sims v. State, 753 So. 2d 66 (Fla. 2000). Moreover, this Court has 

held that a defendant who believes he may have a basis to raise a 

claim in a successive motion need not await the signing of a death 

warrant to seek records. Tompkins v. State, 872 So. 2d 230, 243-

44 (Fla. 2003). In fact, this Court has long recognized that claims 

that are based on the production of public records that could have 

been requested earlier are barred. Zeigler v. State, 632 So. 2d 

48, 50 (Fla. 1993). 

Hannon filed expansive requests for public records in the 

court below, seeking, inter alia, records pertaining to eight prior 

executions in Florida; records and correspondence with federal 

agencies; and the identification, background, criminal and medical 
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history, disciplinary records and training of medical and non-

medical personnel relating to the procedures and drugs used for 

lethal injection. Pursuant to Rule 3.852(i), a defendant must 

establish that “the additional public records are either relevant 

to the subject matter of the postconviction proceeding or are 

reasonably calculated to lead to the discovery of admissible 

evidence.” As Hannon has failed to establish the existence of a 

colorable claim, the court below properly denied these records. 

 In this case, Hannon did not explain how his requests were 

relevant to a colorable claim for postconviction relief. According 

to the demands, the records would be related to his desire to 

“challenge the State’s method of execution by identifying a ‘known 

and available alternative’ that is ‘feasible, readily implemented, 

and in fact significantly reduce[s] a substantial risk of pain,’” 

based on rulings by the United States Supreme Court in Glossip and 

Baze. Hannon further asserted that the records were necessary 

because he possessed information that DOC’s present supply of 

etomidate was expired. (PCR4, p. 117). After the demands were 

filed, Hannon filed a successive motion for postconviction relief 

that contained no argument related to any mental health status, 

medical, or competency concerns (PCR4, pp. 429-68). His 

postconviction claim relating to etomidate merely referenced a 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005173&cite=FLSTRCRPR3.852&originatingDoc=I41a4dc30cf4a11e4a807ad48145ed9f1&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.RelatedInfo)
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federal suit but failed to present any specific documentation to 

support his assertion that DOC’s supply was expired. 

In Pardo v. State, 108 So. 3d 558, 565 (Fla. 2012), this Court 

stated that before a court can order additional public records 

disclosed, the following requirements must be met: 

Pursuant to Florida Rule of Criminal Procedure 

3.852(i)(2), Pardo must demonstrate the following 

requirements before a circuit court can order that 

additional public records be disclosed: 

 

(A) collateral counsel has made a timely and 

diligent search of the records repository; 

 

(B) collateral counsel’s affidavit identifies with 

specificity those additional public records that are 

not at the records repository; 

 

(C) the additional public records sought are either 

relevant to the subject matter of a proceeding under 

rule 3.851 or appear reasonably calculated to lead 

to the discovery of admissible evidence; and 

 

(D) the additional records request is not overly 

broad or unduly burdensome. 

 

Fla. R. Crim. P. 3.852(i)(2). 

 

Florida Rule of Criminal Procedure 3.852(i) makes it clear 

that it is the defendant’s burden to establish his request is not 

unduly burdensome or overbroad, and, that it would relate to either 

a pending claim or relate to a colorable postconviction claim 

before a court may order the records disclosed. The defendant’s 

burden is not met by a theoretical exercise of positing unlikely 

scenarios where the records could possibly or conceivably be 



 

18 

relevant to a postconviction claim. Since the records requests 

made by Hannon were so tenuous in their possible relation to an 

Eighth Amendment claim, the lower court did not abuse its 

discretion in denying those requests. 

To the extent Hannon urges a general due process argument on 

the limitations placed on his access to records in this case (IB 

p. 18), such an argument is without merit. This Court has expressly 

upheld the validity of this rule. Wyatt v. State, 71 So. 3d 86, 

110-11 (Fla. 2011) (rejecting constitutional challenge to Rule 

3.852). As noted in Wyatt, reasonable restrictions on the access 

to public records do not offend the constitution. Id. The rule was 

promulgated to provide a remedy to the inordinate delay occasioned 

by securing public records for purposes of capital postconviction 

litigation, and is reasonably tailored to accomplish its purposes. 

Moreover, this Court has repeatedly held that where a defendant 

makes public records requests that could have been, but were not 

made until after the death warrant has been signed, he must show 

good cause explaining why the request was not made earlier. See, 

e.g., Asay v. State, 224 So. 3d 695, 700 (Fla 2017) and cases cited 

therein. All of the records Hannon sought to obtain below, with 

the possible exception of those relating to the protocol changes 

occurring in 2017, could have been requested prior to the signing 

of the present warrant, and Hannon has not made the slightest 
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effort to explain why he waited until the last minute to seek 

records that obviously have been in existence for years. The lower 

court therefore did not abuse its discretion in rejecting such 

requests, and any claim that the rule unreasonably restricts the 

availability of information after a death warrant has been signed 

is without merit. 

A) The DOC and FDLE 

Hannon first challenges the lower court’s denial of public 

records requests he served on October 8, 2017 to DOC under both 

3.852(h) as an update to previously requested records, and 

3.852(i), seeking information relating to lethal injection. The 

(h) request, sought all public records relating to DOC’s “control 

or treatment of” not only as to himself, but also as to a completely 

different inmate, Charles Acker. (PCR4, pp. 911-912). The (i) 

request referenced DOC’s recent adoption of etomidate and sought 

records relating not only to the supplier of that drug but also 

all drugs used in the protocol (PCR4, p. 120-21). 

Hannon's repeated references to a so-called “veil of secrecy” 

surrounding lethal injection is inaccurate and unavailing. Florida 

publishes a detailed lethal injection protocol which specifies the 

specific drugs used, the amounts, and that personnel involved in 

the execution check the expiration dates of any drugs used. The 

question of the efficacy of the first and most critical drug in 
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the protocol, etomidate, has been answered in Asay. The requested 

records of the DOC and FDLE in this case represent little more 

than a fishing expedition with little chance of yielding any useful 

information for a legitimate Eighth Amendment challenge. 

Hannon requested records from eight executions without so 

much as a nod to their potential relevance to the instant protocol; 

moreover, a portion of his demands involved inmates executed using 

an entirely different protocol in which midazolam was used. Seeking 

such a broad swath of records simply to find out what they might 

contain is clearly a fishing expedition and is not the least bit 

narrowly tailored.1 

While his records request mentioned etomidate, the request 

was clearly overly broad and burdensome. Moreover, at no point did 

Hannon explain how the logs and notes from the previous executions 

under previous protocols and different anesthetics would be 

relevant to any colorable Eighth Amendment claim in this case. See 

Valle, 70 So. 3d at 549 (affirming trial court’s denial of records 

requests “on the DOC’s administration of executions for the last 

five inmates executed” noting that there is a presumption that 

                     
1 Moreover, the State observes that Hannon’s Rule 3.852(h) requests 

in general were broad, requesting anything and everything with his 

name on it. This Court has held that requests that ask for “[a]ll 

notes, memoranda, letters, electronic mail, and/or files, drafts, 

charts, reports, and/or other files” are not proper under this 

rule. See Mills v. State, 786 So. 2d 547, 551-52 (Fla. 2001). 
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members of the executive branch will follow the execution 

protocol). In rejecting this request, the trial court recognized 

that most of the executions were carried out using a different 

anesthetic under previous protocols.2 The court did not err in 

finding the requested records were not related to a colorable claim 

in this case. See Rolling v. State, 944 So. 2d 176, 180-81 (Fla. 

2006) (rejecting request that serological samples be preserved for 

testing and for public records related to lethal injection because, 

inter alia, the records would not relate to a colorable claim since 

lethal injection is constitutional). 

Hannon’s overbroad demand also sought records relating to 

DOC’s possible efforts to secure or compound pentobarbital. This 

Court’s decisions in Valle v. State, 70 So. 3d 525 (Fla. 2011) and 

Muhammad v. State, 132 So. 3d 176 (Fla. 2013), disposing of records 

requests under two recent death warrants support the trial court’s 

ruling in this case. In both Valle and Muhammad, the defendant 

made numerous requests relating to lethal injection and associated 

records from the Department of Corrections and other agencies. 

However, in each case this Court affirmed the denial of the records 

requests, with the exception of documents from the manufacturer 

                     
2 As previously noted, Hannon does not explain why he waited until 

his warrant was signed to seek the records from executions which 

occurred years ago. 
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relating to the efficacy of either pentobarbital [Valle] or 

midazolam [Muhammad].3 The records sought by Hannon in this case 

far exceed the records disclosures this Court deemed appropriate 

in Valle and Muhammad. Since the trial court’s ruling is in accord 

with this Court’s precedent, it cannot be said the court abused 

its discretion in denying Hannon’s records requests in this case. 

Hannon’s request for records from DOC and FDLE was even more 

far removed from any potential postconviction claim than those 

made by the defendants in Valle and Muhammad wherein the defendants 

sought to address the effectiveness or efficacy of a substituted 

anesthetic in the lethal injection protocol. In this case, the 

trial court had the benefit of this Court’s ruling in Muhammad 

which, in addition to addressing overbreadth, also comprehensively 

rejected challenges to midazolam in the September 2013 protocol. 

Since the present protocol no longer employs midazolam, it is clear 

                     
3 On November 18, 2013, this Court entered an order staying 

Defendant Muhammad’s execution and relinquishing jurisdiction to 

the lower court. Muhammad v. State, Case No. SC13-2105, 132 So. 3d 

176 (Fla. Nov. 18, 2013). This Court’s order relinquishing 

jurisdiction stated that the relinquishment was “for the narrow 

purpose of holding an evidentiary hearing solely on [Defendant’s] 

claim regarding the efficacy of midazolam hydrochloride as an 

anesthetic in the amount prescribed by Florida’s protocol.” It 

further stated that DOC was to produce “correspondence and 

documents it has received from the manufacturer of midazolam 

concerning the drug’s use in executions or otherwise, including 

those addressing any safety and efficacy issues.” Id. It further 

mandated that Defendant “shall not be permitted to relitigate or 

raise any other claims.” Id. 
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that none of the records requesting documents generated under the 

midazolam protocol would lead to a colorable Eighth Amendment 

claim. 

In Walton v. State, 3 So. 3d 1000, 1013-14 (Fla. 2009), this 

Court explained that records regarding lethal injection do not 

lead to a colorable claim once “the challenge to the 

constitutionality of lethal injection as currently administered in 

Florida has been fully considered and rejected by the Court.” See 

also Tompkins v. State, 994 So. 2d 1072, 1081 (Fla. 2008) (“This 

Court has repeatedly rejected appeals from summary denials of 

Eighth Amendment challenges to Florida’s August 2007 lethal 

injection protocol since the issuance of Lightbourne v. McCollum, 

969 So. 2d 326 (Fla. 2007).”) (string cites omitted); accord 

Darling v. State, 45 So. 3d 444, 447 (Fla. 2010). Here, challenges 

to the 2017 lethal injection protocol have been fully considered 

and rejected by this Court. Asay, at 700. As such, the trial 

court’s ruling below should be affirmed. 

Hannon next challenges the lower court’s ruling with regard 

to his public records request to the Office of the Attorney General 

which sought public records related to Patrick Charles Hannon, 

James Charles Acker, and Ronald I. Richardson “in the custody 

and/or control of the Attorney General’s Office (regardless of 

division, unit, branch, task force and/or other section in which 
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records are house) including notes, memoranda, letters, electronic 

mail and/or files, drafts, charts, reports, and/or other files 

generated by all attorneys, law enforcement officers, 

investigators, lab personnel, crime scene analysts, interviewers, 

and/or others including those records maintained by person, 

organizations, agencies, associations, corporations, hospitals 

and/or others which were either retained by your department and/or 

worked in conjunction with your efforts when prosecuting and/or 

investigating any matter involving PATRICK CHARLES HANNON.” 

(emphasis added) (PCR4, p. 68). 

The Office of the Attorney General responded to Hannon’s 

public records request arguing that all “notes, memoranda, 

letters, electronic mail and/or other files generated by all 

attorneys, law enforcement officers, investigators, lab personnel, 

crime scene analysts, interviewers and/or others” is an overbroad 

request, of questionable relevance, and unlikely to lead to 

discoverable evidence. See Mills v. State, 786 So. 2d 547, 551-52 

(Fla. 2001); Diaz v. State, 945 So. 2d 1136, 1148-50 (Fla. 2006); 

Rodriguez v. State, 919 So. 2d 1252, 1273 n.11 (Fla. 2005). 

Further, the response stated: 

Hannon has failed to show that the requested public 

records are either relevant to the subject matter of the 

instant successive postconviction proceeding or are 

reasonably calculated to lead to the discovery of 

admissible evidence. Rule 3.852(k) states in pertinent 
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part that “unless otherwise limited, the scope of 

production under any part of this rule shall be that the 

public records sought are . . . either relevant to the 

subject matter of the proceeding under rule 3.851 or are 

reasonably calculated to lead to the discovery of 

admissible evidence.” Hannon has not shown that its 

request of this agency is related to, or, would relate 

to a colorable postconviction claim. 

 

Furthermore, the Attorney General’s Office role in this 

case is not that of an original prosecuting or 

investigative agency and most of the records in its 

possession consist of records already available to 

defense counsel in the records of the prior appeals or 

consist of attorney work product. 

 

(PCR4, pp. 601-03). 

 

The postconviction court, acting within its discretion, and 

after providing Hannon’s counsel an opportunity to establish the 

information was relevant to a colorable claim, sustained the Office 

of the Attorney General’s objection to Hannon’s overbroad request. 

 At the case management conference, Hannon’s counsel argued 

Hannon was unable to fully litigate Hannon’s proportionality claim 

because counsel was not able to obtain the transcript of Acker’s 

2001 retrial through Acker’s defense counsel, the circuit court, 

or the district court of appeal. (PCR4, pp. 1048-50). Counsel 

further states . . . “and again, I’m going to put on the record 

what we’ve done to try and do that. We first went to the circuit 

court and it was very incomplete, very much a mess, and it was 

difficult to get.” (PCR4, pp. 1048-50). 
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The court asked when counsel first went to the clerk to 

attempt to obtain a copy of the 2001 trial transcript and counsel 

responded, “It was within the last two or three years I would say.” 

(PCR4, p. 1048). Counsel further asserted that an investigator 

also sought the records from the District Court of Appeal and was 

unsuccessful in obtaining them. (PCR4, p. 1050). According to the 

Second District Court of Appeal’s online docket, the records of 

Acker’s 2001 trial were returned on March 31, 2003, and the 

district court’s case records were destroyed on November 18, 2004. 

http://www.2dca.org. Case No. 2D01-5623. 

Based on counsel’s representation of being unable to obtain 

a complete transcript of Acker’s 2001 trial from the circuit court, 

the district court, or Acker’s defense counsel, and although not 

ordered to do so, the Office of the Attorney General searched the 

criminal appeals archives to determine if a complete copy of 

Acker’s 2001 trial transcript could be found. Despite the passage 

of almost 16 years, a copy of what appeared to be the entire 2001 

trial transcript was in the criminal appeals archives. The Office 

of the Attorney General voluntarily provided the transcript to 

Hannon’s counsel. 

Hannon now asserts that he has been stonewalled and his due 

process rights have been violated by the Office of the Attorney 

General voluntarily providing information that it was not ordered 

http://www.2dca.org/
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to provide, that he was unable to successfully show is related to 

a colorable postconviction claim, and that is not even responsive 

to Hannon’s overbroad request for any and all information regarding 

“prosecuting and/or investigating any matter involving PATRICK 

CHARLES HANNON.” As noted in its response, the Attorney General’s 

Office is not an original prosecuting or investigative agency. 

(PCR4, pp. 602-03). Further, the transcript of a separate 

defendant’s retrial conducted almost ten years after Hannon’s 

convictions and sentence is not related to prosecuting or 

investigating Hannon. 

Regardless, as will be discussed in more detail in the 

argument related to Claim IV any argument arising from Acker’s 

2001 trial is untimely and procedurally barred and this Court’s 

decision in McCloud v. State does not require a new proportionality 

review. Furthermore, Hannon’s claim that his sentence is 

disproportionate was and still is meritless. 

CLAIM II 

FLORIDA’S LETHAL INJECTION PROTOCOL 

Next, Hannon contends that the lower court improperly 

rejected his challenge to Florida’s execution protocol. His 

challenge below was essentially threefold- first, the protocol now 

employs a different combination of drugs which, in Hannon’s view, 

has never been sufficiently examined by this Court; second, because 
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the three-drug protocol is new, it must be assessed in combination 

with the adequacy of the State’s assessment of consciousness, and 

finally, because the State has allegedly incorporated inconsistent 

and/or undocumented changes with regard to how consciousness is 

assessed and has deliberately interposed a veil of secrecy to 

prevent those inconsistencies from being detected, the process as 

a whole violates the Eighth Amendment. The lower court properly 

rejected these claims, however, and should be affirmed. 

Hannon’s first claim is that Florida’s three-drug protocol 

subjects him to an unreasonable risk of substantial pain. The 

United States Supreme Court has held, however, that in advancing 

such a challenge, Hannon must demonstrate not only that the present 

protocol is “sure or very likely to cause serious illness and 

needless suffering and give rise to sufficiently imminent 

dangers,” Baze v. Rees, 553 U.S. 35, 50 (2008), but also that a 

reasonable alternative exists that addresses the alleged harm. 

There is no question that the United States Supreme Court 

explicitly requires prisoners to identify a known and available 

alternative method of execution that entails a lesser of pain as 

part of any viable constitutional challenge. In Baze, the Court 

held that, “a condemned prisoner cannot successfully challenge a 

State’s method of execution merely by showing a slightly or 

marginally safer alternative.” Baze, 553 U.S. at 51, 61; Glossip 
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v. Gross, 135 S. Ct. 2726, 2731 (2015). Moreover, in Glossip, the 

Court observed that pentobarbital “became unavailable” for use in 

judicial executions, which required States to turn to midazolam. 

Glossip at 2733-34. Hannon has utterly failed to meet either prong 

as the implementation of Florida’s execution protocol is wholly 

consistent with the dictates of the Eighth Amendment, and even if 

it were not, Hannon has not established the availability to Florida 

of a reasonable, viable alternative.4 

Hannon’s claim, however, is not limited to etomidate, but 

also incorporates a challenge suggesting that effective appellate 

review of changes made in the two remaining drugs has never 

occurred. Florida’s present execution protocol requires 

administration of etomidate to induce anesthesia, followed by a 

paralytic (rocuronium bromide), after which the inmate is given 

potassium acetate which induces cardiac arrest, effectively 

completing the execution process. (Att. A, PCR4, pp. 470-483). 

Interestingly, Hannon does not dispute that if properly 

administered, the initial injection of etomidate will render him 

insensate. Hannon advances no claim that the protocol itself is 

infirm with regard to etomidate, other than his unsupported 

                     
4 See Also Correll v. State, 184 So. 3d 478, 490 (Fla. 2015), cert. 
denied, 193 L. Ed. 2d 307 (2015) (rejecting defendant's claims 

that Florida can obtain pentobarbital from other states or that it 

could license a compounding pharmacy to make it). 
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assertion that its effects are temporary and might not render him 

insensate long enough to complete administration of the subsequent 

drugs. As will be demonstrated presently, the record before this 

Court affirmatively refutes any claim regarding the efficacy of 

etomidate in terms of whether it will render Hannon unconscious 

long enough to complete the execution procedure. 

Insofar as he challenges the use of etomidate itself, this 

claim was thoroughly litigated in Asay v. State, 224 So. 3d 695 

(Fla. 2017). Accordingly, Hannon’s argument in this regard should 

be rejected. Asay squarely and comprehensively addressed the 

safety and efficacy of etomidate in the January 4, 2017 protocol. 

It was not a close question. In the substantial amount prescribed 

in the protocol, the evidence established that etomidate will 

reliably and quickly render a defendant unconscious. The potential 

for pain or discomfort is minimal and any discomfort will be 

necessarily temporary as it very quickly renders the inmate 

unconscious and insensate. Hannon has presented no compelling 

reason for this Court to revisit its decision in Asay. 

Hannon’s second claim suggesting that this Court must conduct 

a vaguely synergistic examination of all three drugs presents 

nothing new to the question already resolved in Asay. To the 

contrary, his argument is mere speculation and conjecture. The 

State recognizes that the final two drugs were changed in the 2017 
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execution protocol. Even if this Court were inclined to conduct 

the type of analysis suggested by Hannon, there are quite literally 

no new facts available to consider. It is significant that Hannon 

made no effort at all in the lower court to advance any factual 

support for this claim; no new expert opinions were offered, and 

Hannon sought relief based almost entirely on his bare assertion 

that the last two drugs are painful. Not surprisingly, the lower 

court entered summary denial as to this claim. As this Court has 

acknowledged, a postconviction claim may be summarily denied where 

it fails to allege facts that are sufficient to raise a legal 

claim. See Ragsdale v. State, 720 So. 2d 203, 207 (Fla. 1998). 

Moreover, as both the United States Supreme Court and this 

Court have held, a defendant must show that a lethal injection 

protocol creates a “substantial risk of serious harm” that is “sure 

or very likely to cause serious illness and needless suffering” to 

state a valid challenge to a lethal injection protocol. Baze v. 

Rees, 553 U.S. 35, 49-50 (2008); Valle v. State, 70 So. 3d 530, 

539 (Fla. 2011). Here, Hannon made no attempt to show that a change 

in the second and third drugs caused such a risk. Indeed, this 

Court rejected a similar challenge to the State’s use of vecuronium 

bromide, holding that no relief is warranted where the defendant’s 

claim amounts to nothing more than speculation and conjecture. 

Pardo v. State, 108 So. 3d 558 (Fla. 2012). 
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Similarly, the Eleventh Circuit in Ferguson v. Warden, 

Florida State Prison, 493 Fed. Appx 22 (11th Cir. 2012) rejected 

a nearly identical challenge where the State decided to use 

vecuronium bromide instead of the previous paralytic, pancuronium 

bromide. The Ferguson court held that the defendant failed to 

demonstrate that use of the new drug would subject him to a 

substantial risk of serious harm, which is the Baze standard. The 

court noted that the substitution of one drug for a similar one, 

both bromide paralytics, did not amount to a substantial change. 

Ferguson, 24-25. Hannon has not made the slightest attempt to 

demonstrate that the change to a third bromide paralytic 

(rocuronium, in the present protocol) mandates a different 

outcome. It is noteworthy that the United States Supreme Court in 

Glossip v. Gross, 135 S. Ct. 2726, 2735 (2015) assumed as part of 

its analysis that all three of the bromide paralytics discussed 

here are functionally equivalent; there was no dispute amongst the 

parties as to this fact. 

A similar argument applies to his challenge to the third drug, 

potassium acetate. The parties agree that the purpose of the third 

drug is to effect cardiac arrest, but there is quite literally no 

evidence to suggest that its use would violate the Baze standard. 

As Hannon acknowledges, the condemned inmate's lack of 

consciousness is the focus of the constitutional inquiry. Valle, 
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70 So. 3d at 539, Ventura v. State, 2 So. 3d 194, 200 (Fla. 2009). 

Accordingly, even if the second and third drugs are painful, it 

makes no difference from an Eighth Amendment standpoint because, 

as this Court determined in Asay, the initial drug properly renders 

the defendant unconscious and insensate to noxious stimuli. 

Perhaps recognizing the weakness of his first challenge, 

Hannon’s third argument focuses on his assumption that Florida 

will fail to comply with its own protocol and that the first drug, 

etomidate, will be improperly administered. The State has never 

disputed the necessity that the first drug must render a condemned 

inmate unconscious, as it is generally acknowledged that 

administration of the remaining two drugs would be painful. See 

Schwab v. State, 995 So. 2d 922, 929-30 (Fla. 2008) (noting that 

the “critical point in the lethal injection process comes 

immediately prior to the injection of the second drug” and if the 

inmate has been rendered unconscious by the first drug, “then any 

meaningful risk of pain has been eliminated”) (citing Baze v. Rees, 

553 U.S. 35 (2008)). 

Hannon wisely does not assert that etomidate will fail to 

render him insensate, choosing instead to assert that because the 

drug’s effect is only temporary, it is possible that he might 

regain consciousness before the final two drugs are administered. 

Moreover, because (in Hannon’s view) Florida has a long history of 
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“botched” executions and (again, according to Hannon) inconsistent 

application of its protocol, he asserts that carrying out his 

execution will violate the Eighth Amendment. His claims in this 

regard, however, are not only speculative but affirmatively 

disproved by the record. 

This Court has held that the Florida Department of Corrections 

is entitled to the presumption that it will follow its execution 

protocol. Lightbourne v. McCollum, 969 So. 2d 326 (Fla. 2007), 

Provenzano v. State, 761 So. 2d 1097 (Fla. 2000). In support of 

his lethal injection challenge, Hannon contends that previous 

alleged failures by the Florida Department of Corrections to comply 

with its protocol demonstrate a substantial likelihood that a 

similar failure will occur in his case. He asserts, for example, 

that witnesses have observed inmates moving after the 

consciousness check. His claims in this regard all arise out of 

executions conducted using a different protocol and different 

drugs, however, and may be rejected on that basis alone. Moreover, 

even if we disregard the one-year procedural bar that prohibits 

Hannon from advancing claims arising out of executions conducted 

more than a year ago, his claim lacks merit because it is based on 

nothing more than sheer speculation.5 

                     
5 The State maintains, however, that these claims are in fact time 

barred. 
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Intravenous administration of anesthetic is a common surgical 

practice. Hannon nevertheless contends that previous alleged 

violations of protocol during executions conducted by the State 

(including some employing the electric chair, clearly inapposite 

here) demonstrate that Florida is incapable of following its own 

protocol. Hannon specifically directs the court’s attention to the 

apparent difficulties attendant on the execution of Angel Diaz, 

whose execution occurred in December of 2006. Hannon conveniently 

omits any discussion of the aftermath of that event, however, and 

fails to recognize that the State conducted an intensive review of 

its procedures and made substantial revisions following Diaz’ 

execution. Indeed, both the State’s implementation of its 

protocol, as well as the changes that were subsequently 

implemented, were reviewed and affirmed by the Florida Supreme 

Court. Lightbourne v. McCollum, id. And, in the thirty executions 

conducted since Angel Diaz, there has been no legitimate challenge 

to Florida’s protocol with regard to either the use of the initial 

drug to induce unconsciousness, or the procedures used to assess 

consciousness. Florida’s successful record of effective, 

constitutional executions demonstrates the efficacy of the State’s 

revisions. Even in the absence of the procedural bar, the facts 

underlying Diaz fail to establish that Hannon’s execution will 

violate either the Florida Constitution or the Eighth Amendment. 
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Hannon nevertheless contends that Florida’s application of 

its protocol is constitutionally infirm because it fails to conduct 

an effective assessment that the inmate is unconscious. In support 

of this claim, he includes statements from various witnesses who 

describe some of the methods used. This claim, however, is entirely 

based on observations made more than a year ago and is therefore 

procedurally barred under the rule. Specifically, the affidavits 

of Dr. Lubarsky (produced in September of 2014) as well as Richard 

Kiley (also 2014) are old news, as noted by the court below. 

The only new information (meaning developed within the past 

year) relates to the executions of Mark James Asay and Cary Michael 

Lambrix. Observations recorded in Asay’s execution were apparently 

made by Greg Angel, a newspaper reporter. (Att. G, PCR4, pp. 529-

31). Those made with regard to Lambrix are included in an affidavit 

prepared by defense attorney Neal Dupree. (Att. E, PCR4, pp. 520-

22). The parties are in agreement that Florida uses three tests to 

check the condemned inmate’s consciousness, including touching or 

brushing the condemned inmate’s eye, grasping him by the shoulders 

and shaking him, and pinching the trapezius muscle. This Court has 

denied relief in previous cases where the methods employed by DOC 

to assess consciousness involved similar methods, including a 

pinch of the trapezius muscle. In Howell v. State, 133 So. 3d 511 

(Fla. 2014), the court noted with approval that use of the 
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trapezius pinch sufficiently establishes the objectives announced 

in the protocol- that the condemned inmate is indeed unconscious 

and not responsive to noxious stimuli. Id at 522. 

Hannon contends, however, that he is entitled to relief 

because the State fails to employ the same tests consistently. The 

lower court rejected this argument for several reasons - first, 

because it lacked factual support; second, a nearly identical 

complaint was previously rejected by this Court in Howell, and 

finally, even if true, the lower court found that the alleged 

deficiencies in the current protocol fail to rise to the level of 

an Eighth Amendment violation. The lower court’s resolution of 

this weak claim should be affirmed. 

The record, in fact, flatly contradicts Hannon’s claim 

regarding the efficacy of the consciousness check. Statements by 

Mr. Angel as well as Mr. Dupree appear to accurately describe the 

procedures employed to assess consciousness - both witnesses 

describe observing a DOC official grasping the condemned inmate by 

the shoulders and shaking. Because the trapezius muscle is in the 

shoulder area, anyone observing the consciousness check would 

likely observe exactly what these witnesses described; pinching 

the trapezius and shaking the inmate could easily be performed 

simultaneously. Angel’s failure to report on the touching of the 

eye as part of the consciousness check during the Asay execution 
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does not establish that it was omitted. The State does not dispute 

that the consciousness check is typically completed fairly 

quickly, and the graded noxious stimulus test described above could 

easily be performed in a single motion - brushing the inmate’s eye 

while moving to pinch the trapezius muscle followed by the vigorous 

shake. There are many explanations for why this particular detail 

is not included in his newspaper article - Mr. Angel could have 

been writing notes at the time, his particular vantage point might 

have obscured his view, or he might have seen it but not understood 

the significance. It is noteworthy that Mr. Angel’s report was 

written from the standpoint of someone who had never observed an 

execution, and was clearly intended for popular consumption. The 

State notes with interest the author’s description of the weather, 

including a loud crack of thunder followed by a rainstorm that 

apparently occurred contemporaneously with Asay’s execution; this 

detail would typically be omitted from official reports 

documenting such events, but is relatively common in literature 

written for popular consumption.6 In short, the fact that Mr. 

Angel’s report makes no mention of anyone touching the inmate’s 

eye as part of the consciousness check by no means establishes 

that it was not done. 

                     
6 See, e.g., Edward George Bulwer-Lytton, Paul Clifford 1 (Colburn 

and Bentley 1830). 
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The affidavit prepared by attorney Neal Dupree documents all 

three consciousness checks in Lambrix’s execution. He describes 

the DOC official brushing a hand against the inmate’s eye, followed 

by grasping the shoulder, then vigorous shaking. Hannon candidly 

admits that Mr. Dupree’s description is consistent with this 

Court’s conclusions in Lightbourne,7 but persists in his claim that 

there is an absence of consistency demonstrated by observations 

made in previous executions. Aside from the fact that Hannon faces 

a procedural bar under Rule 3.851 which forbids him from advancing 

a claim based on facts that were known to counsel more than a year 

ago, Hannon also is required to overcome the presumption that DOC 

officials will properly perform their duties in carrying out an 

execution. Lightbourne at 343. The only new affidavit before the 

lower court, as we have seen, affirmatively refutes the claim. 

Moreover, it is well-established that no lethal chemicals are 

injected until the defendant is unconscious as confirmed by the 

tiered consciousness check employed by Florida, which includes a 

test to establish that the condemned inmate is insensate to pain. 

See Howell, 133 So. 3d at 522 (noting that Florida’s consciousness 

checks which include a painful pinch of the trapezius “will ensure 

that Howell is unable to perceive any noxious stimuli...”). The 

                     
7 Lightbourne v. McCollum, 969 So. 2d 326 (Fla. 2007). 
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possibility of an inmate passing such a test and remaining 

conscious during injection of the second and third drugs is so 

very remote, it cannot possibly meet the Baze standard. See also 

Schwab v. State, 995 So. 2d 922, 930 (Fla. 2008) (detailing the 

steps of the consciousness check, which included a shake and shout 

and eyeball tap); Valle v. Singer, 655 F.3d 1223, 1233 (11th Cir. 

2011) (noting that under Florida’s protocol, a consciousness check 

is required and “the execution cannot proceed until the individual 

is rendered unconscious.”). 

It is significant that the Florida Supreme Court has said 

that the courts will not “micromanage” DOC’s implementation of its 

protocol, and nothing in the record before this Court establishes 

that the methods presently used amount to a constitutional 

violation. Hannon bears a heavy burden of establishing that 

Florida’s lethal injection procedures violate the Eighth 

Amendment. Valle v. State 70 So. 3d 530 (Fla. 2011). His argument 

that alleged problems from other executions demonstrates Florida’s 

inability to follow its own protocol has already been rejected by 

United States Supreme Court - “an isolated mishap alone does not 

give rise to an Eighth Amendment violation, precisely because such 

an event, while regrettable, does not suggest cruelty, or that the 

procedure at issue gives rise to a ‘substantial risk of serious 

harm.’” Baze, 553 U.S. at 50. Hannon’s claim that the consciousness 
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check will not be conducted effectively in his case is not only 

speculative, but is completely lacking in substance because there 

have been no legitimate claims relating to an inmate’s alleged 

lack of consciousness during any of the thirty executions since 

Angel Diaz. 

More to the point, with regard to the protocol that applies 

to him, there is no evidence that either of the two executions 

conducted using etomidate was constitutionally infirm because the 

condemned inmate was conscious following administration of the 

first drug. Hannon’s best argument here is that anesthesia induced 

using etomidate might be of such short duration that it might not 

remain effective during the administration of the remaining two 

drugs. The State recognizes that in a clinical setting, etomidate 

does not induce a state of permanent unconsciousness. Hannon’s 

assertions in this regard, however, are not only conclusory, but 

affirmatively refuted by the record before this Court. It is 

noteworthy that since introduction of etomidate into Florida’s 

execution protocol, both procedures were completed within an 

extremely short period of time following the consciousness check. 

According to Mr. Dupree’s affidavit, Cary Michael Lambrix was 

pronounced dead less than fifteen minutes after the execution 

process commenced. There is no reason to believe that Hannon’s 

execution will be any different. 
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Hannon also claims that Florida has deliberately cloaked 

itself in a veil of secrecy to prevent him and other defense 

advocates from more effectively identifying and challenging the 

alleged deficiencies in how the execution protocol is implemented. 

This argument has been addressed with regard to Hannon’s challenge 

to the lower court’s order denying his request for public records, 

and the State maintains the same position here; what Hannon 

contends is a deliberate act of obstruction by State actors is 

instead a lawful objection to overbroad, privileged, and 

irrelevant records. This Court, of course, will review the 

propriety of the lower court’s rulings in this regard but the State 

is confident that no relief is warranted. 

Moreover, Hannon must recognize that an execution is not a 

public event, and cannot be made more transparent than it already 

is. To the extent that he complains that the execution itself is 

not made more visible, DOC has a solemn obligation to ensure the 

privacy and security of its staff as well as the effective and 

constitutional application of its execution protocol. His 

complaint that the defense is prohibited from taking a cell phone 

into the viewing room while an execution is ongoing fails to 

recognize a simple fact of modern technology - DOC’s ban on cell 

phones has nothing to do with prohibiting counsel from 

communicating with anyone. Florida law absolutely protects the 
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identity of those involved in executing a condemned prisoner, 

Florida Statutes, § 945.10,, and permitting cell phones in the 

viewing chamber would also permit photography and video recordings 

of the process. Hannon’s claim that the ban was not equally applied 

to a “DOC witness” lacks specificity. 

With regard to Hannon’s claims challenging how the condemned 

inmate is clothed, where he is placed relative to the viewing area, 

as well as how and when the IV lines are inserted, are no different 

from similar challenges reviewed and rejected in Valle v. State, 

70 So. 3d 530, 546 (Fla. 2011). The Department of Corrections 

retains certain discretion to act in its implementation of the 

execution protocol, and even when considered as a whole, Hannon 

has not established anything substantial or any reason for this 

Court to find that his Eighth Amendment rights have been violated. 

This Court should therefore affirm. 

CLAIM III 

THE GOVERNOR’S DISCRETION TO SIGN A DEATH WARRANT AFTER 

A DEATH-ROW INMATE HAS COMPLETED HIS DIRECT APPEAL, 

INITIAL POSTCONVICTION PROCEEDINGS, AND FEDERAL HABEAS 

REVIEW, IF ANY, IS NOT A VIOLATION OF THE EIGHTH 

AMENDMENT OR ANY OTHER PROVISION OF THE UNITED STATES OR 

FLORIDA CONSTITUTIONS. 

On October 6, 2017, Governor Rick Scott signed a death warrant 

in the instant case. Hannon thereafter raised a claim in his 

amended successive postconviction motion challenging the 
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Governor’s discretion in signing a death warrant. As the lower 

court properly ruled when summarily denying the claim, Hannon’s 

claim is procedurally barred and without merit. Because Hannon’s 

claim was summarily denied, review is de novo. Walton v. State, 3 

So. 3d 1000, 1005 (Fla. 2009). 

As a preliminary matter, this Court recently noted that 

“Florida Rule of Criminal Procedure 3.851 provides collateral 

relief from a death sentence or conviction . . .”  and “does not 

grant death-sentenced inmates a right to challenge the issuance of 

a warrant.” Asay v. State, 224 So. 3d 695, 702 (Fla. 2017), citing 

Henry v. State, 134 So. 3d 938, 945 (Fla. 2014). Further, this 

Court has previously considered and rejected arguments related to 

the constitutionality of § 922.06, Fla. Stat.; Id.; See also Abdool 

v. Bondi, 141 So. 3d 529 (Fla. 2014); Muhammad v. State, 132 So. 

3d 176 at 197. This Court had also previously considered a 

challenge to the timing of a warrant and concluded that the 

Governor is required to follow the timing of the statute. Tompkins 

v. State, 994 So. 2d 1072 (Fla. 2008). 

Furthermore, pursuant to Florida Rule of Criminal Procedure 

3.851(d)(2), a claim raised in a successive motion is untimely and 

subject to summary denial unless the defendant can establish one 

of two exceptions - newly discovered evidence or a fundamental 

constitutional right that has been held to be retroactive. To be 
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considered timely filed as newly discovered evidence, the motion 

must be filed within one year of the date upon which the claim 

became discoverable through due diligence. Jimenez v. State, 997 

So. 2d 1056, 1064 (Fla. 2008). Furthermore, claims which either 

were or could have been raised on appeal or in prior postconviction 

proceedings are not properly raised in a successive motion. See 

King v. State, 597 So. 2d 780, 782 (Fla. 1992) (holding that claims 

were barred because they could have been, should have been, or 

were raised in a prior proceeding). 

Hannon alleged that his “warrant selection” claim was timely 

because the triggering event was the Governor’s decision to sign 

a death warrant in his case. However, if Hannon believed that the 

procedure surrounding the Governor’s issuance of a death warrant 

was unconstitutional because it vested considerable discretion in 

the Governor’s selection process, he could have raised this claim 

on direct appeal, or in a prior motion for postconviction relief. 

See Reaves v. State, 826 So. 2d 932, 936 (Fla. 2002) (noting that 

challenges to the constitutionality of Florida’s capital 

sentencing statute are procedurally barred from review in a motion 

for postconviction relief where they were either raised on direct 

appeal or should have been raised on direct appeal). Florida 

Statutes, § 922 has always provided the Governor exclusive 

discretion in signing death warrants. See Goode v. Wainwright, 448 
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So. 2d 999, 1001 (Fla. 1984) (“When the death warrant is issued by 

the governor, the execution of the death sentence can be stayed 

only by the governor or ‘incident to an appeal.’”) (citing § 

922.06, Fla. Stat. (1983)). Hannon’s instant claim has certainly 

been filed well beyond the one-year time period for motions for 

postconviction relief provided for by Rule 3.851. See Mann v. 

State, 112 So. 3d 1158, 1162-63 (Fla. 2013) (affirming trial 

court’s decision summarily denying defendant’s claim challenging 

the Governor’s death warrant selection process as untimely). 

Hannon asserts that the decisions in Hurst v. Florida, 136 S. 

Ct. 616 (2016) and Hurst v. State, 202 So. 3d (Fla. 2016) provide 

support for the argument that the governor’s discretion in signing 

a warrant violated the Eighth Amendment. Notably, the actual 

opinions in Hurst v. Florida and Hurst v. State regarding the 

necessity of jury findings regarding the factors necessary to 

sentence an individual to death do not apply to Hannon’s case, 

which has been final since 1995. Even so, Hannon argues that 

because the governor’s signature is a necessary step in 

implementing a legally and constitutionally imposed sentence that 

the governor’s discretion in signing a warrant is also subject to 

the Eighth Amendment. According to Hannon, there must be some 

principled way to discern why the Governor signs a particular 

death-row inmate’s warrant. This Court has already rejected 
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similar Eighth Amendment claims and Hurst, which is a decision 

dealing with who, the jury or the judge, makes factual 

determinations regarding the existence of aggravating factors, 

adds nothing to the analysis. 

It is well-settled in Florida that the signing of a death 

warrant is a decision which belongs exclusively to the Governor as 

set forth in Florida Statutes, § 922.052. As this Court has 

repeatedly noted, it is not the judiciary’s prerogative to second-

guess the application of this executive function. See Abdool v. 

Bondi, 141 So. 3d 529 (Fla. 2014) (rejecting numerous 

constitutional challenges to Florida Statute, § 922.052 governing 

the issuance of death warrants and finding that the statute does 

not unconstitutionally infringe on the Governor’s clemency power 

and unfettered discretion in issuing death warrants following a 

defendant’s completion of his direct appeal and initial 

postconviction proceedings in state court, and habeas corpus 

proceeding and appeal therefrom in federal court); Muhammad v. 

State, 132 So. 3d 176, 199-200 (Fla. 2013) (rejecting 

constitutional challenge to Governor’s sole authority to issue 

death warrants and noting “it is not this Court’s prerogative to 

inquire into the basis on which the Governor signed any individual 

death warrant, we cannot presume that signing Muhammad’s death 

warrant was prompted by the [Timely Justice] Act or by the letter 
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sent by the Supreme Court Clerk to the Governor, which contained 

a list of many names other than Muhammad’s”); Marek v. State, 14 

So. 3d 985, 998 (Fla. 2009) (rejecting claim that the Governor’s 

authority to sign death warrants is unconstitutional because it 

does not provide sufficient due process to the condemned inmate); 

Gore v. State, 91 So. 3d 769, 780 (Fla. 2012) (“As recently as 

last year, we rejected claims that because of the Governor’s 

absolute discretion to sign death warrants, thereby deciding who 

lives and who dies, the death penalty structure of Florida violates 

the United States Constitution.”) (citations omitted); Carroll v. 

State, 114 So. 3d 883, 887-88 (Fla. 2013) (rejecting defendant’s 

constitutional challenge that the Governor’s power to select which 

death row prisoner for whom he will sign a death warrant is 

arbitrary and without standards); Mann v. State, 112 So. 3d 1158, 

1162-63 (Fla. 2013); Ferguson v. State, 101 So. 3d 362, 366 (Fla. 

2012). 

This Court reaffirmed the considerable discretion of the 

executive branch in signing death warrants in Valle v. State, 70 

So. 3d 530, 551-52 (Fla. 2011) (citing Marek, 8 So. 3d at 1129–

30), cert. denied, ––– U.S. ––––, 130 S. Ct. 40, 174 L. Ed. 2d 625 

(2009) (internal citations omitted)): 

Next, Valle asserts that Florida’s death penalty 

structure violates the Eighth and Fourteenth Amendments 

because by being able to sign a death warrant, the 
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Governor has the absolute discretion to decide who lives 

and who dies. This, Valle contends, is contrary to the 

Eighth Amendment requirement that there be a principled 

way to distinguish between who is executed and who is 

not. In Marek v. State, 8 So. 3d 1123, 1129–30 (Fla. 

2009), we rejected a similar constitutional challenge to 

Florida’s clemency process and declined to “second-

guess” the application of the exclusive executive 

function of clemency. While our decision in Marek was 

pending, Marek filed another successive postconviction 

motion, specifically contending that the manner in which 

the Governor determined that a death warrant should be 

signed was arbitrary and capricious. This Court affirmed 

the denial of relief, explaining in more detail: 

 

Marek argues that Florida’s clemency process, 

particularly the Governor’s authority to sign 

warrants, is unconstitutional because it does not 

provide sufficient due process to the condemned 

inmate. He asserts that public records documenting 

that the Governor reviewed Marek’s case in 

September 2008 without input from Marek demonstrate 

that he was denied due process. Marek contends that 

because he did not obtain the public records until 

April 27, 2009, he could not have raised this claim 

in a prior proceeding. However, Marek did raise 

this claim in his second successive postconviction 

proceeding. In that proceeding, Marek analogized 

the Governor’s decision to sign his death warrant 

to a lottery and contended that Florida’s clemency 

process was one-sided, arbitrary, and standardless. 

This Court rejected Marek’s challenges as 

meritless. The current claim raises the same legal 

challenge this Court previously considered. 

 

In essence, Valle raises a claim similar to Marek’s and 

is asking this Court to second-guess the Governor’s 

decision in determining when to sign Valle’s death 

warrant because other inmates were also eligible for a 

death warrant. However, this Court has always proceeded 

very carefully in addressing such a claim since it 

triggers separation of powers concerns. See, e.g., 

Johnston, 27 So. 3d at 26 (“[W]e decline to depart from 

the Court’s precedent, based on the doctrine of 

separation of powers, in which we have held that it is 
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not our prerogative to second-guess the executive on 

matters of clemency in capital cases.”); In re Advisory 

Opinion of the Governor, 334 So. 2d 561, 562–63 (Fla. 

1976) (“This Court has always viewed the pardon powers 

expressed in the Constitution as being peculiarly within 

the domain of the executive branch of government.”). 

Here, Valle has not provided any reason for this Court 

to depart from its precedents, and we therefore affirm 

the circuit court’s denial of relief. 

 

As the foregoing illustrates, Hannon’s claim challenging the 

constitutionality of the Governor’s discretion in signing death 

warrants is without merit as a matter of well-established law. The 

summary denial of this claim should be affirmed. 

CLAIM IV 

THIS CLAIM IS UNTIMELY AND PROCEDURALLY BARRED AND, EVEN 

IF IT WERE NOT BARRED, HANNON’S DEATH SENTENCE DOES NOT 

VIOLATE FURMAN V. GEORGIA AND IS NOT DISPROPORTIONATE 

BECAUSE HANNON IS THE MOST CULPABLE OF THE PARTICIPANTS 

IN THE MURDERS OF SNIDER AND CARTER. 

The postconviction court correctly found that this claim was 

untimely and procedurally barred. Claims which either were or could 

have been raised on appeal or in prior postconviction proceedings 

are not properly raised in a successive motion. See King v. State, 

597 So. 2d 780, 782 (Fla. 1992). Hannon raised the issue of the 

proportionality of his sentence on direct appeal. Hannon v. State, 

638 So. 2d 39 (Fla. 1994). Moreover, Hannon raised issues with 

regard to FBI Analyst Malone as one of ineffective assistance of 

counsel and newly discovered evidence claims in two different 

postconviction motions. Both of which were affirmed on appeal. See 
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Hannon v. State, 941 So. 2d 1109 (Fla. 2006); Hannon v. State, 

2016 WL 3352780 (Fla. 2016). Likewise, Hannon raised an ineffective 

assistance of counsel claim related to blood-spatter expert 

Bunker, which was also affirmed on appeal. Hannon, 941 So. 2d 1109. 

Proportionality claims that are rejected on direct appeal are 

procedurally barred in postconviction. Farina v. State, 937 So. 2d 

612, 618 (Fla. 2006) citing Turner v. Dugger, 614 So.b2d 1075, 

1078 (Fla. 1993) (barring claims for postconviction relief 

“because they, or variations thereof, were raised on direct 

appeal”) See also McKenzie v. State, 153 So. 3d 867, 884 (Fla. 

2014) (denying a new proportionality review in postconviction for 

evidence the defendant chose not to present during the penalty 

phase); Lukehart v. State, 70 So. 3d 503, 524-25 (Fla. 2011) 

(denying a new proportionality review in a petition for habeas 

corpus); Green v. State, 975 So. 2d 1090, 1115 (Fla. 2008) (denying 

a new proportionality review due to a lack of new evidence). 

Hannon raised a proportionality claim on direct appeal 

arguing his death sentence was disproportionate as compared to 

Richardson’s and Acker’s sentences. This Court reviewed the record 

and determined “the record reflects that Hannon murdered both 

victims. Hannon delivered the fatal blow to Snider, slashing 

Snider's throat after Acker had stopped stabbing him. Also, it was 

Hannon who shot Carter. Clearly, Hannon is the most culpable of 
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the three accomplices in this case, and the two death sentences 

are justified.” Hannon, 638 So. 2d at 44. Additionally, the court 

noted “Brandon Snider was brutally stabbed numerous times by Hannon 

and Jim Acker. At one point during the attack, Snider called to 

his roommate, ‘Call 911-my guts are hanging out.’ At that point, 

Hannon grabbed Snider from behind and slit his throat.” Id. at 43 

(emphasis added). 

Additionally, in his first postconviction motion Hannon 

raised his codefendant Acker’s initial convictions and sentences 

as newly discovered evidence requiring this Court to conduct a new 

proportionality analysis. (Acker was arrested, tried, convicted 

and sentenced after Hannon’s trial). This Court rejected that 

argument stating: 

To obtain postconviction relief based on newly 

discovered evidence, Hannon must demonstrate 

 

first, that the newly discovered evidence was 

unknown to the defendant or defendant's counsel at 

the time of trial and could not have been discovered 

through due diligence and, second, that the evidence 

is of such a character that it would probably produce 

an acquittal on retrial. 

 

Mills v. State, 786 So. 2d 547, 549 (Fla. 2001). Hannon 

asserts that codefendant Jim Acker's subsequent life 

sentence constitutes newly discovered evidence and that, 

had trial counsel known what was revealed at Acker's 

trial, it is more than likely that trial counsel would 

have been able to prove that Hannon's role in the crime 

was that of the least culpable codefendant. Hannon 

directs our attention to Scott v. Dugger, 604 So. 2d 465 

(Fla. 1992), to support this claim. In Scott, this Court 
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addressed whether “a codefendant's subsequent life 

sentence constitutes newly discovered evidence which 

would permit collateral relief.” Id. at 468. This Court 

held that “in a death case involving equally culpable 

codefendants the death sentence of one codefendant is 

subject to collateral review under rule 3.850 when 

another codefendant subsequently receives a life 

sentence.” Id. at 469. 

 

Unlike Scott, which involved equally culpable 

codefendants, this Court on direct appeal determined 

Hannon to be the most culpable defendant in this case: 

 

In the instant case, the record reflects that Hannon 

murdered both victims. Hannon delivered the fatal 

blow to Snider, slashing Snider's throat after Acker 

had stopped stabbing him. Also, it was Hannon who 

shot Carter. Clearly, Hannon is the most culpable of 

the three accomplices in this case, and the two death 

sentences are justified. 

 

Hannon, 638 So. 2d at 44. Contrary to Hannon's assertion, 

this Court's decision in Scott is not persuasive because 

the instant case does not involve equally culpable 

codefendants. Therefore, we conclude that the trial 

court properly denied this claim. 

 

Hannon v. State, 941 So. 2d 1109, 1144–45 (Fla. 2006). 

 

Acker was retried in 2001 after he successfully appealed the 

denial of his postconviction motion alleging ineffective 

assistance of trial counsel. Acker v. State, 787 So. 2d 77 (Fla. 

2d DCA 2001). Acker was convicted of one count of first-degree 

murder and one count of second-degree murder and his convictions 

and sentences were affirmed on appeal. Acker v. State, 837 So. 2d 

972 (Fla. 2d DCA 2002) (table). The district court of appeal issued 
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its mandate on January 13, 2003. http://www.2dca.org. Case No. 

2D01-5623. 

 Hannon is correct when he asserts that this Court did not 

have before it Acker’s 2001 trial transcript when it conducted its 

proportionality analysis in his direct appeal. Hannon fails to 

explain, however, why Acker’s 2001 trial, convictions, and 

sentences were not raised in any of Hannon’s subsequent 

postconviction motions or at any time earlier than weeks before 

his scheduled execution date. This is especially curious since 

Hannon did raise Acker’s original 1992 convictions and sentences 

in his 1997 postconviction motion as a newly discovered evidence 

claim. There, Hannon claimed that Acker’s subsequent life 

sentences constituted newly discovered evidence pursuant to this 

Court’s decision in Scott v. Dugger, 604 So. 2d 465 (Fla. 1992), 

which stated “in a death case involving equally culpable 

codefendants the death sentence of one codefendant is subject to 

collateral review under rule 3.850 when another codefendant 

subsequently receives a life sentence” Scott, 604 So. 2d at 469. 

This Court rejected Hannon’s claims stating: 

Unlike Scott, which involved equally culpable 

codefendants, this Court on direct appeal determined 

Hannon to be the most culpable defendant in this case: 

 

In the instant case, the record reflects that Hannon 

murdered both victims. Hannon delivered the fatal 

blow to Snider, slashing Snider's throat after Acker 

http://www.2dca.org/
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had stopped stabbing him. Also, it was Hannon who 

shot Carter. Clearly, Hannon is the most culpable of 

the three accomplices in this case, and the two death 

sentences are justified. 

 

Hannon, 638 So. 2d at 44. Contrary to Hannon's assertion, 

this Court's decision in Scott is not persuasive because 

the instant case does not involve equally culpable 

codefendants. Therefore, we conclude that the trial 

court properly denied this claim. 

 

Hannon v. State, 941 So. 2d 1109, 1145 (Fla. 2006). 

In his most recent postconviction motion, Hannon did not and 

cannot raise Acker’s 2001 trial, convictions, and sentences as 

newly discovered evidence because Hannon, nor his counsel, can 

validly claim that they did not know about Acker’s 2001 retrial 

until years after it occurred. Furthermore, counsel cannot show 

any diligence let alone due diligence in trying to obtain the 

transcript of that trial. Fla. R. Crim. P. 3.851(d)(2)(A) (“No 

motion shall be filed or considered pursuant to this rule if filed 

beyond the time limitation provided in subdivision (d)(1) unless 

it alleges . . . the facts on which the claim is predicated were 

unknown to the movant or the movant's attorney and could not have 

been ascertained by the exercise of due diligence . . .”) 

Attempting to obtain a complete transcript of a defendant’s trial 

at least a decade after the convictions and sentences from that 

trial were rendered and became final does not constitute diligence 

of any sort. http://www.2dca.org. Case No. 2D01-5623. 

http://www.2dca.org/
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Knowing he could not establish due diligence with regard to 

Acker’s 2001 trial, and in order to escape Rule 3.851’s time bar, 

Hannon asserted that his proportionality claim was not ripe until 

this Court’s decision in McCloud v. State, 208 So. 3d 668 (Fla. 

2016). This argument fails for at least two reasons. First, McCloud 

did not announce a new rule of law. It merely observed that this 

Court’s proportionality analysis should not be “hamstrung” by the 

fact that codefendants were found guilty of different degrees of 

offenses when explicit factual findings show that the codefendant 

was the more culpable participant. In McCloud, this Court noted: 

. . . the acceptance of a plea agreement does not 

automatically mean that the codefendant was less 

culpable. We reject any principle of law that hamstrings 

this Court's ability to conduct a full proportionality 

review, including a relative culpability analysis, 

simply because the State allowed a codefendant to enter 

a plea to murder that resulted in a life sentence. Here, 

the relative culpability of the defendant as compared 

with the codefendant is so clear under the unique 

circumstances of this case that his death sentence must 

be reduced to a life sentence. Where factual findings 

clearly establish that the less culpable defendant is 

the only defendant receiving a death sentence, that 

error must be rectified. 

 

In this case, the jury explicitly determined by special 

interrogatory that McCloud was not the shooter. We have 

long recognized “that the less culpable, non-triggerman 

defendant cannot receive a death sentence when the more 

culpable, triggerman defendant receives” a lesser 

sentence. Hazen v. State, 700 So. 2d 1207, 1214 (Fla. 

1997) (citing Slater v. State, 316 So. 2d 539, 542 (Fla. 

1975)). 

 

McCloud v. State, 208 So. 3d 668, 688 (Fla. 2016) (emphasis added). 
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In the instant case, Acker did not accept a plea agreement 

with the state in 1992 or 2001. Additionally, there are no special 

interrogatories or other factual findings that could lead to the 

conclusion that Hannon is not the most culpable of the participants 

in these murders. During Hannon’s direct appeal, this Court did 

not limit itself to the question of whether or not Acker was found 

guilty of or pleaded to a lesser offense or received a lesser 

sentence. Instead, this Court conducted a thorough review of the 

record and determined that Hannon’s sentence was proportionate and 

appropriate. As this Court noted, Hannon slit Snider’s throat after 

Acker stopped his attack on Snider. Further, it was Hannon who 

shot Carter. Hannon v. State, 638 So. 2d 39, 41 (Fla. 1994). 

Furthermore, this Court’s decision in McCloud does not 

provide Hannon an escape from the time bar on his newly-asserted 

proportionality claim. Rule 3.851(D)(2)(b) allows for out-of-time 

filings of postconviction motions where “the fundamental 

constitutional right asserted was not established within the 

period provided for in subdivision (d)(1) and has been held to 

apply retroactively . . . “(emphasis added). The constitutional 

right asserted here – the proportionality and appropriateness of 

the death sentence – is not new. Fitzpatrick v. State, 527 So. 2d 

809, 811 (Fla. 1988) citing Furman v. Georgia, 408 U.S. 238 (1972) 

(“A high degree of certainty in procedural fairness as well as 
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substantive proportionality must be maintained in order to ensure 

that the death penalty is administered evenhandedly.”) Further, 

even if McCloud had announced a new law, it does not rise to the 

level of a new “fundamental constitutional right” not established 

within one year of Hannon’s sentence becoming final; and it never 

has been held to be retroactive to cases on collateral review. 

Jackson v. State, 849 So. 2d 321, 322 (Fla. 2d DCA 2003) citing 

Witt v. State, 387 So. 2d 922, 925 (Fla. 1980) (“A retroactive 

change in the law must be announced by the Florida Supreme Court 

or the United States Supreme Court to warrant post-conviction 

relief . . .”). 

Despite Hannon’s attempts to argue to the contrary, Acker’s 

2001 retrial and sentences has no impact on Hannon’s culpability.  

Without waiving the procedural bar, the State would point out that 

even though Hannon is now in possession of a complete transcript 

of Acker’s 2001 trial, he is unable to point to any evidence or 

factual findings that would lead to the conclusion that Hannon is 

either equally or less culpable than Acker or Richardson. 

 In support of his argument that Acker’s 2001 trial establishes 

that Acker is, at a minimum, an equally culpable participant, 

Hannon argues that it was Acker who had issues with Snider because 

of Snider’s tumultuous and sometimes violent relationship with 

Acker’s sister, Toni. Therefore, it was Acker who had a motive to 
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attack Snider. (IB pp. 69-70). None of this is new. In this Court’s 

opinion on direct appeal this Court recognized Acker’s motivation 

to confront Snider: “Around Christmas 1990, Brandon Snider, a 

resident of Tampa, went to Indiana to visit relatives. While there, 

he went to the home of Toni Acker, a former girlfriend, and 

vandalized her bedroom. On January 9, 1991, Snider returned to 

Tampa. On January 10, 1991, Hannon, Ron Richardson, and Jim Acker 

went to the apartment where Snider and Robert Carter lived. Snider 

opened the door and was immediately attacked by Acker, who is Toni 

Acker's brother.” Hannon v. State, 638 So. 2d 39, 41 (Fla. 1994). 

Hannon also argues that the 2001 trial transcript “newly” 

reveals that it was Acker’s idea to drive a vehicle other than his 

own, specifically Ron’s brother Mike Richardson’s, to Snider’s 

apartment; that it was Acker who drove to Snider’s apartment; that 

it was Acker who had Hannon knock on Snider’s apartment door. (IB 

p. 70). This is merely further evidence of what was already 

recognized by this Court in Hannon’s direct appeal - that the 

impetus for this crime was Snider’s acts of vandalism against 

Acker’s sister, Toni. 

Additionally, it is not “new.” During Acker’s 2001 trial, 

defense counsel attempted to impeach Richardson’s testimony with 

Richardson’s testimony “in another proceeding on May 14, 1992.” 

(Acker, Case No. 91-10304/TT506). Acker’s counsel asked Richardson 
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about this previous testimony in an attempt to attack the timeline 

of events and who was present when Acker talked about Snider’s 

activities at the house in Indiana. (Acker, Case No. 91-

10304/TT506). Counsel also attempted to impeach Richardson with 

his 1992 testimony that Mike Richardson would not have allowed 

Acker to borrow his truck. (Acker, Case No. 91-10304/TT508). 

Even if this information could be considered “new” it does 

not establish that Acker was more or equally culpable for the 

deaths of Snider and Carter. Acker was prosecuted and punished for 

his role in the murders. Nonetheless, he was not the person who 

slit Snider’s throat “all the way back to the . . . cervical 

spine.” (RV4/T505). He is also not the person who brought the gun 

to the apartment and used it to shoot Carter six times at close 

range. 

A comparison of the relevant testimony from Hannon’s 1991 

trial and Acker’s 2001 retrial confirm that Hannon is the more 

culpable of the participants. Richardson’s testimony in both 

trials is consistent that Hannon was the person who slit Snider’s 

throat after Acker stopped his attack, and that Hannon was the 

person who, with gun in hand, chased Carter up the stairs. 

Richardson’s Testimony at Hannon’s Trial: 

At Hannon’s trial, Richardson testified that Hannon knocked 

on Snider’s apartment door while Acker stood to the side. When 
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Snider opened the door, Hannon entered followed by Richardson. 

Snider started walking toward the couch. At that point, Acker came 

into the apartment and started attacking Snider. (RV10/T1179-80). 

After Acker stopped his attack on Snider he (Acker) walked to the 

kitchen and started to wash his hands. (RV10/T1181). 

Snider stated something along the lines of “Call 911, my guts 

are hanging out.” Snider’s throat was not cut when he said this. 

(RV10/T1183). Richardson testified at that point Hannon when over 

to Snider and put his arms around his neck. (RV10/T1181). 

Richardson then became distracted by Carter, who was standing on 

the stairs saying, “Jim, let me get out of here.” (RV10/T1181). 

When Richardson turned his attention back to Snider, Hannon had 

released him and Snider was on the floor. Snider was not moving, 

but Richardson heard a “hasping” noise and noticed that Snider’s 

throat had been cut. (RV10/T1182, 1185). The only person near 

Snider after Acker began washing his hands in the kitchen was 

Hannon. (RV10/T1183-84). After Hannon released Snider, he followed 

Carter and Acker upstairs. Richardson testified that Hannon had 

the gun that he (Hannon) had brought to the scene in his hand as 

he chased Carter up the stairs. (RV10/T1185). Richardson heard 

hollering and then gunshots. (RV10/T1185). 

Richardson’s Testimony at Acker’s 2001 Retrial: 
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During Acker’s 2001 retrial, Richardson testified that the 

threesome arrived at Snider’s apartment and Hannon knocked on the 

door. (Acker, Case No. 91-10304/TT464). Snider answered and began 

walking toward the couch. (Acker, Case No. 91-10304/TT466). Hannon 

entered, followed by Richardson. Acker came in last and began 

attacking Snider. Richardson testified that he thought Acker was 

punching Snider. (Acker, Case No. 91-10304/TT465). When Acker 

stopped his attack, Richardson saw that Snider had been stabbed. 

(Acker, Case No. 91-10304/TT466). Richardson saw Snider “grab his 

guts.” (Acker, Case No. 91-10304/TT466). Acker walked away from 

Snider and toward the kitchen. (Acker, Case No. 91-10304/TT467). 

Snider called out, “Call 911. My guts are hanging out.” (Acker, 

Case No. 91-10304/TT467). At that point, Richardson saw Hannon 

“grab (Snider) around the neck and . . . thought (Hannon) was 

choking” Snider. (Acker, Case No. 91-10304/TT467) Richardson was 

distracted by Carter stating, “Jim, let me get out of here.” 

(Acker, Case No. 91-10304/TT467). Acker began chasing Carter up 

the stairs followed by Hannon who had a gun in his hand. (Acker, 

Case No. 91-10304/TT467). Richardson then heard “hasping” sounds 

and turned and saw Snider on the floor with his throat cut. (Acker, 

Case No. 91-10304/TT467). Richardson started to leave the 

apartment and heard gunshots. (Acker, Case No. 91-10304/TT467). 
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Additionally, the medical examiner’s testimony at both trials 

was consistent regarding the nature and severity of the wounds to 

both victims. 

Dr. Diggs’ Testimony at Hannon’s 1991 Trial: 

At Hannon’s trial, Dr. Diggs testified that Snider suffered 

multiple stab wounds to his chest, abdomen, and back. (RV4/T497). 

Snider also had a deep cutting wound to his neck, which was a 

large, open horizontal wound extending from one side of the neck 

to the other. (RV4/T497). The wound to his neck severed Snider’s 

respiratory airway, or windpipe, and several blood vessels 

responsible for supplying blood to and draining blood from the 

head. The neck wound penetrated all the way to Snider’s cervical 

spine and lacerated all of the tissue located in front of the 

cervical spine. The wound was “certainly a lethal wound” according 

to Dr. Diggs. (RV4/T97). 

The wounds found on Snider’s abdomen, chest, and neck were 

all “potentially lethal wounds” according to Dr. Diggs’ 1991 

testimony. (RV4/T497). But, Snider could have survived for a period 

of time after infliction of the wounds on the body, and “to a 

certain extent, the wound on the neck.” (RV4/T501) Dr. Diggs 

testified, “the wound on the neck was certainly a lethal wound and 

generally some people will tend to drop almost suddenly, and then 

other people will tend to thrash about.” (RV4/T501). Once Snider’s 
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throat had been cut he would have lived for only about 17 to 24 

seconds, according to Dr. Diggs, because that is how long the 

pumping action of the heart takes to complete one cycle of blood 

circulation. (RV4/519). 

Dr. Diggs’ Testimony at Acker’s 2001 Retrial: 

During Acker’s 2001 retrial, Dr. Diggs described Snider’s 

neck wound as extending from one side of the neck to the other. 

The wound severed the large vessels that supply blood to the brain, 

including the carotid arteries and the jugular vessels. (Acker, 

Case No. 91-10304/TT735). Dr. Diggs explained that the neck wound 

was lethal because two major blood vessels on either side of the 

neck were severed, which would cause blood loss, shock, and then 

death. (Acker, Case No. 91-10304/TT739). Dr. Diggs testified that 

Snider would have survived the wounds on his body for some time 

had the neck wound not been inflicted. (Acker, Case No. 91-

10304/TT748) Dr. Diggs explained: 

. . . he certainly could have been alive for a period of 

time. You see, you’re not talking about wounds that – 

you’re not talking about wounds that’s – that’s going to 

kill you immediately because you have to have a time 

whereby you get a bleeding process. In other words, you 

have to lose part of – you have to lose blood in order 

to produce the shock and that’s going to take a little 

bit of time. 

 

Now, on the other hand, you see, now the wound in the 

neck, that’s a different story because what you’re 

cutting are your large vessels in your neck. We’re 

talking specifically about the carotid arteries and the 
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– and the jugular vessels, you see. Now, these vessels 

are very large and they bleed out rapidly. So when you 

cut those vessels, you see, then the individual will 

almost immediately just go right into shock and die. 

 

(Acker, Case No. 91-10304/TT748-49). 

 

Dr. Diggs also testified that absent the neck wound, a person 

who had received the multiple stab wounds to the body as had Snider 

would be able to move around for a period of time and would be 

able to speak. (Acker, Case No. 91-10304/TT749). Once the neck 

wound was inflicted, though, the person would not be able to speak 

at all and would likely immediately collapse. (Acker, Case No. 91-

10304/TT749). 

Hannon’s assertion in his brief to this Court that the “record 

demonstrates that it was not the lacerations to the throat that 

was the cause of death” is simply wrong. (IB p. 73). Snider may or 

may not have survived the stab wounds to his body, but it was 

Hannon who made sure Snider would never have the opportunity for 

survival. 

Evidence Regarding Carter’s Murder: 

The evidence with regard to Carter’s murder is likewise 

consistent and establishes that Hannon was the person who took the 

gun to the apartment and who had the gun in his hand as he ran up 

the stairs after Carter. During the 2001 retrial of Acker, 

Richardson testified “Pat went in my bedroom and got my gun.” 
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(Acker, Case No. 91-10304/TT455, 459). Hannon concealed the gun by 

putting it down the front of his pant. (Acker, Case No. 91-

10304/TT459). Hannon had the gun in his hand as he ran up the 

stairs after Carter. (Acker, Case No. 91-10304/TT469). 

During Hannon’s trial, Richardson testified that “Pat” 

retrieved the gun from Richardson’s bedroom dresser drawer. 

(RV10/T1177). Hannon placed the gun inside the front of his 

(Hannon’s) pants. (RV10/T1177). After Hannon released Snider, he 

started up the stairs after Carter with the gun in his hand. 

(RV10/T1185). 

Hannon is correct that Richardson testified during Hannon’s 

trial that Hannon admitted to shooting Carter. Hannon faults the 

prosecution for not eliciting inadmissible hearsay from Richardson 

during Acker’s 2001 trial by asking Richardson if Hannon admitted 

to shooting Carter. (IB p. 73). This does not change the fact that 

during Hannon’s trial Richardson testified that Hannon admitted to 

shooting Carter and to slashing Snider’s throat – an action Hannon 

described as “just like taking a pig’s head off.” (RV10/T1191-92). 

Hannon has never raised Acker’s 2001 convictions and 

sentences as an issue until weeks before his scheduled execution 

date – therefore, any claim related to Acker’s 2001 trial is 

untimely and procedurally barred. Further, there are no “new facts” 

supporting the argument that Hannon’s death sentence is 
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disproportionate. Hannon was and is the most culpable of the 

participants in the murders of Snider and Carter. The 

postconviction court’s summary denial of this claim should be 

affirmed. 

Postconviction Evidence: 

This claim is procedurally barred. Claims which either were 

or could have been raised on appeal or in prior postconviction 

proceedings are not properly raised in a successive motion. See 

King, 597 So. 2d 780 at 782. Hannon raised issues with regard to 

FBI Analyst Malone as one of ineffective assistance of counsel and 

newly discovered evidence claims in two different postconviction 

motions. Both of which were affirmed on appeal to the Florida 

Supreme Court. See Hannon v. State, 941 So. 2d 1109 (Fla. 2006); 

Hannon v. State, 2016 WL 3352780 (Fla. 2016). Likewise, Hannon 

raised an ineffective assistance of counsel claim related to blood-

spatter expert Bunker, which was also affirmed on appeal. Hannon, 

941 So. 2d 1109. See also Turner v. Dugger, 614 So. 2d 1075, 1078 

(Fla. 1993) (barring claims for postconviction relief “because 

they, or variations thereof, were raised on direct appeal.”). 

The postconviction court properly found these claims to be 

procedurally barred and this Court should affirm the denial of 

postconviction relief on this claim. 

Blood Spatter Expert Judith Bunker: 
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 This Court has addressed and rejected this and/or a variation 

of this claim in affirming Hannon’s initial postconviction motion. 

This Court held: 

Hannon asserts that his trial counsel acted deficiently 

in failing to investigate the credentials of the State's 

blood spatter expert, Judith Bunker, as well as failing 

to question her credentials and challenge her testimony 

at trial. To satisfy the deficiency prong of Strickland, 

Hannon must demonstrate that trial counsel's 

representation “fell below an objective standard of 

reasonableness.” Strickland, 466 U.S. at 688, 104 S. Ct. 

2052. 

 

At the evidentiary hearing, trial counsel testified that 

he was aware that Bunker had been hired as the State's 

expert but decided not to conduct an investigation into 

Bunker's credentials because her testimony regarding the 

blood spatter at the crime scene was totally irrelevant 

to Hannon's alibi defense that he was not at the crime 

scene on the night of the murders, a factor not 

considered by the dissent. Trial counsel stated that he 

did not obtain Bunker's personnel file, was not aware 

whether Bunker ever completed high school or attended 

college, and had not seen a group of letters indicating 

that Bunker had not worked at various places or lectured 

at certain places as represented on her resume. Trial 

counsel stated at the postconviction evidentiary hearing 

that he most likely would not have used this information 

regarding Bunker to impeach her at trial. Although 

confronting this witness with this type of information 

would have made him look sharp, it would not have 

advanced Hannon's defense in any way and would have only 

left the jury wondering why counsel was even taking the 

time to question Bunker if she truly had nothing to do 

with Hannon's defense. The dissent provides no 

explanation for this gap. Trial counsel further 

testified that he chose not to question Bunker's 

credentials at trial to avoid giving the jury the 

impression that he was attempting to present an 

inconsistent defense. Trial counsel testified that 

Bunker's testimony did not adversely impact Hannon's 

defense because Bunker was never able to confirm any of 
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the victims' blood on Hannon. He did object to the 

introduction of crime scene photographs because he 

believed the photographs were being admitted simply to 

emphasize the goriness of the crime but decided not to 

cross-examine Bunker with regard to these photographs. 

The defense strategy was to continue with the theory 

that Hannon was not at the crime scene and, therefore, 

cross-examining this witness would only confuse the jury 

with regard to why he was attacking a witness that was 

not at all relevant to Hannon's case. 

 

Based on trial counsel's testimony at the postconviction 

evidentiary hearing, Hannon has failed to demonstrate 

that trial counsel acted deficiently when he made these 

strategic decisions with regard to witness Bunker. Trial 

counsel's performance did not fall below a standard of 

reasonableness in failing to challenge the credentials 

of a witness who was not at all relevant to any aspect 

of Hannon's defense that he did not commit the murders 

and was not present at the victims' apartment at the 

time of the murders. These reasonable strategic 

decisions were made in an attempt to avoid confusing the 

jury by attacking a witness that was not relevant to the 

defense case. Again, current counsel disagrees with the 

strategy and would have made the decision to challenge 

Bunker's credentials, but the evidence does not support 

the conclusion that trial counsel's performance was 

deficient. See Strickland, 466 U.S. at 689, 104 S. Ct. 

2052. Moreover, trial counsel's tactical decision not to 

challenge or impeach Bunker's blood spatter testimony 

was reasonable because Bunker's testimony did not 

implicate Hannon in the murders, nor was it even an 

element in the State's case against Hannon. 

 

Hannon has also failed to demonstrate prejudice with 

regard to these strategic decisions. This Court on 

direct appeal determined that Bunker's testimony 

relating to the blood spatter evidence was properly 

admitted at Hannon's trial only to assist the jury in 

understanding the facts. See Hannon, 638 So. 2d at 43. 

Furthermore, this Court has previously determined in 

other cases that the presentation of Bunker's allegedly 

exaggerated credentials to a jury has little effect on 

the outcome, given that she has been recognized as a 

blood spatter expert in numerous other cases. See 



 

70 

Correll v. State, 698 So. 2d 522, 523–24 (Fla. 1997); 

see also Gorby v. State, 819 So. 2d 664, 677 (Fla. 2002). 

In Correll, this Court stated: 

 

[T]he discrepancies between the level of education, 

training, and experience Bunker testified to at 

trial and the asserted level of education, training, 

and experience she actually had were not so great as 

to make any difference in the outcome of the case. 

Moreover, Bunker's vita, which among other things, 

falsely set forth that Bunker had a high school 

diploma, was never seen by the jury. Thus, any 

misrepresentations contained in the vita are 

irrelevant to Correll's claim. 

 

The only alleged misrepresentation of any import was 

Bunker's assertion that she had worked as an 

assistant and technical specialist for the medical 

examiner's office from 1970 through 1982, when in 

reality she was a secretary at the medical 

examiner's office from 1970 to 1974, an assistant to 

the medical examiner from 1974 to 1981, and a 

technical specialist for the last five months of her 

employment with the medical examiner's office. In 

view of the fact that it is undisputed that she 

worked on thousands of cases while in the employ of 

the medical examiner, even this discrepancy becomes 

less serious. 

 

However, assuming for the sake of argument that 

Bunker's testimony did contain serious discrepancies 

... we are convinced that these discrepancies did 

not have any impact on the outcome of the case in 

light of the overwhelming evidence presented at 

trial in support of Correll's guilt. 698 So. 2d at 

524. 

 

During Hannon's trial, Bunker made misrepresentations 

with regard to her credentials similar to those this 

Court addressed in Correll. Specifically, Bunker 

testified that from 1970 to 1982 she was employed by the 

Office of the District Nine Medical Examiner with 

jurisdiction in Orange, Osceola, and Seminole counties. 

She testified that as an assistant to the medical 

examiner one of her primary responsibilities was to 
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assist the medical examiner in the medical/legal 

investigation of death. She also testified that she had 

presented courses on blood stain evidence and conducted 

workshops and lectured at various colleges and 

institutions. Similar to this Court's conclusion in 

Correll, any discrepancies in Bunker's testimony in the 

instant case did not “so affect[ ] the proceeding that 

confidence in the outcome is undermined.” Maxwell, 490 

So. 2d at 932. Additionally, Bunker's testimony with 

regard to the blood spatters did not link Hannon to the 

crime scene. The dissent fails to address this area of 

concern, but is critical without substantive support. 

Accordingly, this claim is also without merit. 

 

Hannon v. State, 941 So. 2d 1109, 1121–23 (Fla. 2006). 

Impeachment of Ron Richardson: 

 This Court has also addressed trial counsel’s handling of 

Richardson’s testimony as an issue of ineffective assistance of 

counsel in his first postconviction motion. This Court rejected 

Hannon’s argument that his counsel was ineffective: 

At the evidentiary hearing, Hannon's trial counsel 

testified that the defense theory was an alibi defense, 

specifically that neither Hannon nor Richardson was at 

the crime scene when the crimes were committed, and that 

both Hannon and Richardson were playing a drinking game 

at Richardson's house the night of the crimes.6 Trial 

counsel testified that he did not direct any 

investigation into Richardson's background and did not 

remember if he had ever obtained Richardson's criminal 

history before the trial began. Trial counsel further 

testified that he did not obtain any additional 

investigative material concerning Richardson's 

relationship with Hannon after Richardson, in a surprise 

move, turned to testify for the State during trial. Trial 

counsel stated that the trial judge offered him an 

opportunity to depose Richardson after the State 

disclosed during trial that Richardson would be 

presented as a witness for the State but Hannon's trial 

counsel decided that he would not conduct a deposition 
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at that point because he believed Richardson's story was 

totally fabricated, and that his best trial strategy was 

to question Richardson immediately in the presence of 

the jury instead of creating an opportunity for 

Richardson to rehearse his testimony during a 

deposition. 

 

Counsel cannot be deemed ineffective merely because 

postconviction counsel disagrees with trial counsel's 

strategic decisions. See Strickland, 466 U.S. at 689, 

104 S. Ct. 2052 (“A fair assessment of attorney 

performance requires that every effort be made to 

eliminate the distorting effects of hindsight....”); 

Cherry v. State, 659 So. 2d 1069, 1073 (Fla. 1995) (“The 

standard is not how present counsel would have 

proceeded, in hindsight....”). In Occhicone v. State, 

768 So. 2d 1037, 1048 (Fla. 2000), this Court held that 

“strategic decisions do not constitute ineffective 

assistance of counsel if alternative courses have been 

considered and rejected and counsel's decision was 

reasonable under the norms of professional conduct.” 

 

The record demonstrates important time factors, although 

not considered by the dissent, and shows that on Friday, 

July 19, 1991, during the guilt phase of the trial, the 

State indicated for the first time to the trial court 

that it had received information that Richardson, who 

was listed as a defense witness for the trial in this 

case, might reverse himself and decide to be a 

prosecution witness against Hannon. On the morning of 

Monday, July 22, 1991, prior to resting its case, the 

State listed *1120 Richardson as a witness and at that 

late date provided Hannon's counsel with a copy of a 

statement by Richardson that had been taken only hours 

before at 8 p.m. the prior evening. The State had entered 

into an agreement with Richardson in which he would enter 

a guilty plea to one count of accessory after the fact 

and in return receive a sentence of only five years in 

prison in exchange for his testimony against Hannon. 

 

At that point, Hannon's counsel, believing that the 

evidence would disclose to the jury that Richardson's 

story was clearly fabricated for purposes of obtaining 

the “deal” with the State, decided that his best strategy 

was to continue with the innocence defense and the alibi 
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basis. Trial counsel testified at the evidentiary 

hearing that he consciously and strategically decided 

that he would not depose Richardson after this last-

minute turn of events because it was his strategy and 

approach to now use the element of total surprise in 

questioning Richardson with regard to the details of the 

crime and prevent the State from using the deposition to 

better prepare Richardson for his trial testimony. 

Moreover, trial counsel related that Richardson was an 

integral part of Hannon's alibi defense and, thus, his 

strategy and goal after Richardson turned to assist the 

State was to demonstrate and emphasize that Richardson 

was not familiar with any of the details of the crime 

scene, thereby bolstering Hannon's argument that neither 

Richardson nor Hannon was at the scene and that 

Richardson had changed his story to procure his last-

minute agreement with the State. Trial counsel also 

testified that he was not interested in attempting to 

portray Richardson as a bad person or as a guilty party 

before the jury because that would also undermine 

Hannon's alibi defense, which was predicated on Hannon 

drinking with Richardson at the time of the murders.  

 

Hannon v. State, 941 So. 2d 1109, 1119–20 (Fla. 2006). 

FBI Analyst Mike Malone: 

 This Court has also twice rejected claims related to FBI Agent 

Mike Malone. Once as an issue of ineffective assistance of counsel 

and once as a claim of newly discovered evidence. 

Ineffective Assistance of Counsel: 

Hannon next asserts that FBI Special Agent Michael 

Malone provided unreliable and false testimony during 

trial. Hannon further claims that the State withheld an 

FBI Crime Laboratory investigation by the U.S. 

Department of Justice, wherein Malone was criticized for 

conducting incomplete tests and exaggerating testimony 

to fit the government's case, and the report recommended 

that Malone be subject to disciplinary action. The 

record indicates that Malone testified during the trial 

here that there “were no hairs like Mr. Hannon anywhere 
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in the residence or on the victims.” Malone testified 

that he compared a fabric impression made on a door with 

a pair of Hannon's trousers, which were taken from Hannon 

when he was arrested, and that Hannon's pants did not 

match the impression on the victims' door. Malone 

further testified that the particular pattern of the 

impression made on the door was consistent with the type 

that would be made by an item such as a blue jean fabric. 

However, Malone did not testify that Hannon was wearing 

a blue jean fabric or that he tested any blue jean fabric 

belonging to Hannon. 

 

Hannon has not presented any facts to show that Malone's 

testimony was unreliable or false. Moreover, Hannon was 

not prejudiced by Malone's testimony because his 

testimony—that hair and fiber collected at the scene did 

not match Hannon's, and that Hannon's pants did not match 

the fabric impression made on the victim's door—was not 

damaging to Hannon. Hannon, however, claims that 

Malone's testimony was significant because of its 

implication that Hannon was in the victims' apartment 

the night of the murders, but failed to leave any hairs 

as evidence. Hannon highlights that the State during its 

closing argument emphasized Malone's testimony that the 

fiber impression on the outside of the victims' front 

door was consistent with a blue jean type material, and 

that all the witnesses identified the three who left the 

victims' apartment as wearing blue jeans. The State 

further argued during closing that Richardson identified 

Hannon as wearing blue jeans on the night of the crimes. 

Notwithstanding these arguments, it is not likely that 

had trial counsel had the FBI report relating to Malone, 

trial counsel would have used it to challenge Malone's 

expertise or testimony. During the postconviction 

evidentiary hearing, trial counsel testified that in his 

view Malone had in fact helped or advanced Hannon's alibi 

defense. Therefore, it is not likely that evidence that 

Malone was investigated would have been presented even 

if it was available. Moreover, even if the jury had heard 

the information found in the FBI report, it is not of 

such a character that it would probably produce an 

acquittal on retrial. See Mills, 786 So. 2d at 549. There 

is no merit to this claim and it is also denied. 

 

Hannon v. State, 941 So. 2d 1109, 1145–46 (Fla. 2006) 
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Newly Discovered Evidence: 

Appellant, Patrick Charles Hannon, sought successive 

postconviction relief on the basis that a report issued 

by the Office of the Inspector General titled, “An 

Assessment of the 1996 Department of Justice Task Force 

Review of the FBI Laboratory,” constituted newly 

discovered evidence that rendered expert testimony in 

his case unreliable. This Court has previously 

considered and determined that the alleged expert 

testimony would not have affected the outcome of this 

case and there was no reasonable probability that any 

evidence connected to the testimony would have produced 

acquittal or a lesser sentence. See Hannon v. State, 941 

So. 2d 1109, 1145–46 (Fla. 2006). Therefore, neither the 

newly discovered evidence claim nor Hannon's assertions 

regarding cumulative error have any merit. The decision 

of the trial court is hereby affirmed. 

 

Hannon v. State, SC15-2363, 2016 WL 3352780, at *1 (Fla. June 

16, 2016). 

 Hannon’s claims in the instant brief are, therefore, 

procedurally barred. And, as this Court’s opinions confirm, 

Hannon’s claims are without merit. This Court should affirm the 

summary denial of postconviction relief as to these procedurally 

barred claims. 

CONCLUSION 

WHEREFORE, the Appellee, State of Florida, respectfully 

requests that this Honorable Court affirm the Order denying post-

conviction relief entered below. 
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