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PRELIMINARY STATEMENT 

 

 This proceeding involves the appeal of the circuit court’s denial of Mr. 

Hannon’s successive motion for post-conviction relief. The following symbols will 

be used to designate references to the record in this appeal: 

 “R.”—record on direct appeal to this Court; 

 “PC-R.”—record on 3.850 appeal to this Court following the 1999 evidentiary 

hearing; 

 “PC-R4.”—record on 3.851 appeal to this Court following the circuit court’s 

denial of Mr. Hannon’s instant successive rule 3.851 motion;1 

 All other references will be self-explanatory. 

 

REQUEST FOR ORAL ARGUMENT 

 

Mr. Hannon has been sentenced to death and is scheduled to be executed on 

November 8, 2017. The resolution of the issues in this action will therefore 

determine whether he lives or dies. This Court has not hesitated to allow oral 

argument in other capital cases in a similar posture. A full opportunity to air the 

issues through oral argument would be more than appropriate in this case, given the 

                                                 
1 This is Mr. Hannon’s appeal of his fourth successive motion for postconviction 

relief. In order to avoid any confusion to references from the records of those prior 

appeals, Mr. Hannon is listing only those citation references to portions of the record 

relied upon in the current brief.  
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seriousness of the claims involved and the stakes at issue. Mr. Hannon, through 

counsel, accordingly urges that the Court permit oral argument. 

STATEMENT OF THE CASE 

Mr.  Hannon was arrested on February 6, 1991 (R.  980-81, 989). Roughly six 

weeks later, on March 19, 1991 one of his two co-defendants, Ron Richardson, was 

arrested (R.  999, 1014). Mr. Hannon was charged by indictment on February 13, 

1991, with two counts of first degree murder in the Thirteenth Judicial Circuit, 

Hillsborough County (R. 1672-74). A superseding indictment was filed on March 

27, 1991 charging Mr. Hannon and co-defendant, Ronald Richardson, with the same 

premeditated murders (R. 1683-85). 

Mr. Hannon’s trial began on July 15, 1991. Richardson was initially expected 

to be a defense witness at Mr.  Hannon’s trial, but initially invoked his Fifth 

Amendment privilege not to incriminate himself (R.  985-989).  Richardson 

ultimately testified as a witness for the prosecution, after he entered a negotiated plea 

to one count of accessory after the fact and a sentence of five years in prison in return 

for his testimony against Mr.  Hannon (R.  1139-1218). During his direct 

examination, Richardson implicated both Mr.  Hannon and Jim Acker, a third co-

defendant. On cross-examination, Richardson acknowledged that he lied to Mr.  

Hannon’s attorney during his statement prior to trial (R.  1193-94). Richardson had 

told defense counsel that he and Mr.  Hannon had nothing to do with the murders 
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(R. 1194). He further told Mr.  Hannon’s attorney that he and Mr.  Hannon played 

quarters, a drinking game, on the night in question until 10:00 p.m., when Mr.  

Hannon went to sleep (R.  1194-95).   

On July 23, 1991, the jury found Mr. Hannon guilty of two counts of first-

degree premeditated murder (R. 1577, 1781-82). The penalty phase was held on July 

24, 1991, after which the jury recommended death sentences for both murder counts 

(R. 1587-1634, 1783-84, 1792). On August 5, 1991, the circuit court sentenced Mr. 

Hannon to death for both counts of murder (R. 1642, 1806-16).2  

Mr. Hannon’s other co-defendant, Jim Acker, was arrested on the same day 

Mr. Hannon received the verdict in his trial. Acker was subsequently charged with 

two counts of first degree murder for the murders of both Snyder and Carter. Acker 

was eventually tried and found guilty on both counts. The State’s theory at trial was 

that Acker had been primarily responsible for the deaths of both Snyder and Carter 

                                                 
2The trial court found three aggravating circumstances with regard to victim Brandon 

Snider: 1) previous conviction of another capital felony, 2) the capital felony was 

committed while the defendant was engaged in the commission of the crime of 

burglary, and 3) the capital felony was heinous, atrocious and cruel (R. 1806). With 

regard to victim Robbie Carter the court found the same three aggravators and 

additionally found that the capital murder was committed to avoid arrest (R. 1807-

08). The trial court found only two mitigating circumstances: 1) Mr. Hannon had 

never been a violent person, had never tried to harm anyone and had never hurt 

anyone, and 2) the plea agreement between co-defendant Richardson and the State 

in which his murder charges were reduced to one count of accessory after the fact 

(R. 1807, 1809). The court rejected defense counsel’s argument of residual or 

lingering doubt as a mitigating circumstance (R. 1807, 1809). 
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and deserving of the death penalty. Following a penalty phase, Acker’s jury 

sentenced him to two life sentences.  

Following affirmance of his convictions and sentence on appeal, Acker sought 

postconviction relief on the basis of ineffective assistance of counsel at trial. Based 

on those grounds, he was eventually granted relief and a new trial. Thereafter, Acker 

was re-tried in 2001 and found guilty of one count of first degree murder and one 

count of second degree murder for which he received sentences of life and 22 years. 

On direct appeal, the Florida Supreme Court affirmed the conviction and 

sentences of Mr. Hannon. Hannon v. State, 638 So. 2d 39 (Fla. 1994). This Court 

relied on the following facts: 

Around Christmas 1990, Brandon Snider, a resident 

of Tampa, went to Indiana to visit relatives. While there, 

he went to the home of Toni Acker, a former girlfriend, 

and vandalized her bedroom. On January 9, 1991, Snider 

returned to Tampa. 

  

On January 10, 1991, Hannon, Ron Richardson, and 

Jim Acker went to the apartment where Snider and Robert 

Carter lived. Snider opened the door and was immediately 

attacked by Acker, who is Toni Acker’s brother. Acker 

stabbed Snider multiple times. When Acker was finished, 

Hannon cut Snider’s throat. During the attack, Snider’s 

screams drew the attention of his neighbors. They also 

drew the attention of Carter, who was upstairs. Hearing the 

screams, Carter came downstairs and saw what was 

happening. He then went back upstairs and hid under his 
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bed. Hannon and Acker followed Carter upstairs. Then 

Hannon shot Carter six times, killing him.3 

 

Mr. Hannon timely petitioned the United States Supreme Court for writ of certiorari. 

The petition was denied on February 21, 1995. Hannon v. Florida, 513 U.S. 1158 

(1995) 

On March 17, 1997, Mr. Hannon filed his initial Fla. R. Crim. P. 3.850 motion. 

Mr. Hannon filed his final amended Rule 3.850 motion on April 10, 2000. 

  The circuit court held an evidentiary hearing on several claims on February 

18, 2002 and June 21, 2002. At the evidentiary hearing, Mr. Hannon presented the 

testimony of his trial counsel Joe Episopo in support of substantial claims of 

ineffective assistance of counsel. Episcopo testified that he had been a prosecutor 

for six years in Pinellas and Hillsborough counties.  Mr. Hannon’s case was his first 

as a defense attorney and his first capital case that went to penalty phase (PC-R. 

2696). 

He said he did not authorize any investigation into Ronald Richardson and did 

not recall if he obtained a criminal history on him (PC-R. 2702).  When Richardson 

made a deal with the state midway through the trial, Episcopo did not change his 

defense accordingly.  His theory was to continue rather than give Richardson time 

to refresh his memory.  Episcopo’s strategy was not to depose Richardson, which 

                                                 
3 Mr. Hannon does not concede that he shot victim Carter or that he is in anyway 

more culpable for his death than his codefendants. 
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would have given him time to finalize his story (PC-R. 2708-9). Even after 

Richardson became a state witness, Episcopo remained on the path that he took, 

despite evidence to the contrary.  He said he did not want to impeach Richardson 

because he did not want to ruin his alibi defense.  He did not question him 

extensively about the murders because it was “inconsistent with our defense.” “And 

my goodness, you know, we’re not going to change our defense as we start our case. 

I mean might as well send the guy right to the chair on that one.” (PC-R.  2710). 

When asked if he was aware of Richardson’s drug history, he did not recall, but he 

said he knew about Richardson’s prior conviction for armed robbery, but “I don’t 

recall anything serious about it.” (PC-R. 2713).  Episcopo knew that Richardson had 

initially passed a lie detector test, but then turned state’s evidence, which meant that 

his polygraph was wrong.  When asked if he made any effort to use the polygraph 

information at Mr. Hannon’s penalty phase, he said he did not (PC-R. 2715).   

Judith Bunker was the State’s expert who testified to blood spatter at the crime 

scene.  Episcopo said he did not question her credentials, although he did object to 

the pictures she identified because  “I didn’t want to give the jury the impression that 

we were impeaching a witness that was not relevant to our defense”  (PC-R. 2716).  

According to Episcopo, questioning State witness Bunker “had nothing to do with 

our alibi.” (Id.).  When asked if he deposed her before trial, he said he did not 

remember, but then added, it “didn’t matter” (PC-R. 2717). Episcopo testified that 
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he knew who Ms. Bunker was before trial because she had been a prosecution 

witness in Pinellas County and he knew prosecutors who were “very, very high on 

her and used her a lot.” (Id.). When asked if Ms. Bunker confirmed the testimony of 

Richardson and the aggravating factors advanced by the State, Episcopo responded: 

...You’ve got to understand our defense was alibi.  You 

know, when you’re doing that, you’ve got to stick to that 

defense. You can’t change that. You’ve got to hold to it. 

You’ve got to fight the case and keep fighting it as you 

fight it. And that’s the way we did it. 

 

 (PC-R. 2720).  Because Episcopo thought Ms. Bunker’s testimony was “irrelevant” 

(PC-R. 2722), he did not depose her, question her credentials, or attack her testimony 

in anyway.   He was unaware that Ms. Bunker was a fraud, had not even graduated 

from high school (PC-R. 2724); and had been a secretary throughout most of her 

career at the Orlando Medical Examiner’s office (PC-R. 2725).  He did not obtain 

her personnel file and never learned that she had no higher education (Id.).  He failed 

to learn that she did not lecture at the places she purported to lecture at and had not 

been employed at the places listed on her resume (PC-R. 2726-27).   

Episcopo failed to investigate anything about Ms. Bunker because he said, 

while it would have made him look sharp, it did nothing to advance his defense (PC-

R. 2729).  Later on in his testimony, Episcopo said he knew that Ms. Bunker was 

used in aggravation to argue that the crimes were heinous, atrocious and cruel.  He 
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said that is why he objected so strenuously to the photographs that were introduced 

during her testimony (PC-R.  2807). 

    Episcopo also said he failed to question the credentials or background of FBI 

Agent Michael Malone (PC-R.  2732). Although he was a state witness, Episcopo 

felt he was really a defense witness.  He thought Malone was a good expert because 

he was from the FBI, which is “very impressive to the jury.  That he had done lots 

of cases.  That he had this expertise” (Id.).  Episcopo said he did not look into the 

credentials of Mr. Malone.  He said he was not familiar with a 1986 case from the 

Second District Court of Appeals that found Mr. Malone to be less than credible 

(PC-R.  2733).  Episcopo testified that he had not requested or received the full and 

complete FBI file on Mr. Hannon’s case and was unsure if he received bench notes 

from Mr. Malone (PC-R.  2735). “I probably had some of it.  I don’t know if I had 

it all”  (PC-R.  2736). 

He said his view of the penalty phase “depends on the case” (PC-R.  2749), 

but in Mr. Hannon’s case, its purpose “was to try to save his life so that we could 

find the killers.”  He explained: 

And we had decided that this was the position we were 

going to take.  And then in the event that he was convicted, 

if we were to change that, if we were now to get up there 

and say I was there.  I’m sorry.  I didn’t do it or any of that 

kind of stuff, which I felt in those cases I prosecuted, I 

often felt those defense attorneys didn’t handle that phase 

right.  You know, they find somebody’s convicted.  Now 

they completely change their defense and get up there and 



 9 

take another tactic. We decided that wasn’t what it was 

going to be because Mr. Hannon was adamant.  I can’t tell 

you how much he was adamant that he wasn’t there.   He 

didn’t do this. He would never do this.   

 

(PC-R.  2748-49). 

When he was asked if he investigated Mr. Hannon’s background, he said he 

knew all about his background.  He knew he had a minor criminal background, 

which the State did not use to impeach him. (PC-R.  2749-50). He knew that Mr. 

Hannon had prior convictions of cocaine, burglary and grand theft.  He knew about 

Mr. Hannon carrying a concealed weapon (PC-R.  2750). When asked if he 

investigated any of Mr. Hannon’s drug use, his response was “No.  Of course not.  It 

had nothing to do with our defense” (Id.).  When asked if he investigated Mr. 

Hannon’s background in New York, he responded by saying that he spoke to his 

parents, and “they were firm that their boy could never do something like this” (PC-

R.  2751).  Episcopo testified that he did not obtain any of Mr. Hannon’s school, 

military or medical records (Id.).  

Episcopo said he argued lingering doubt, which he described as the “catch 

all.” (PC-R.  2756). Mr. Episcopo could not explain why the jury would reject this 

information in the guilt phase and then suddenly believe it in the penalty phase. He 

said he did not consult with any attorneys experienced in death penalty litigation 

about what he was doing because he “didn’t have a lot of confidence” in them (Id.). 

He did not attend any defense-oriented seminars on how to conduct a death penalty 



 10 

case.  He said he had a lot of practical experience as a prosecutor (PC-R.  2757). It 

never occurred to Episcopo that defending a capital client was any different from 

prosecuting one.  Episcopo said he never heard of Life Over Death, the seminar for 

death penalty lawyers.  He was unfamiliar and never consulted the American Bar 

Association guidelines on how to conduct a death penalty case (PC-R.  2770). He 

was not familiar with Ake v. Oklahoma (PC-R.  2806).  Mr.  Episcopo specifically 

stated: 

“I don’t care what the ....American Bar Association says.  

I don’t care what anybody says.  This is a decision I made.  

I’m the guy that makes those decisions.  Not the life and 

death course.”  

 

(PC-R.  2784). Episcopo said he did not investigate Mr. Hannon’s mental state or 

possible brain damage because he had no indication of that (PC-R.  2757).  He said 

he spent lots of time talking with Mr. Hannon and his family and “I can determine 

whether somebody’s whacked” (Id.).   

On cross examination, Episcopo said he had no reason to believe that Mr. 

Hannon was incompetent to stand trial or was insane (PC-R.  2775-76).   Episcopo 

said he questioned Mr. Hannon’s parents in the hallway during trial about problems 

he may have had, and found no basis to do it.  “And, why would I do that anyway?  

We’re going to get up there and say he’s crazy and therefore, he shouldn’t be killed?  

He wasn’t crazy.”(PC-R.  2758-59). Episcopo said he did not believe that Mr. 

Hannon had “a mental problem....I think I know it when I see it.” (PC-R.  2759).     
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Likewise, Episcopo did not investigate Mr. Hannon‘s drug history, which he 

described as “standard run of the mill” (PC-R.  2760). Because he was unfamiliar 

with Ake v. Oklahoma, he did not have Mr. Hannon evaluated for any mental health 

issues before trial.  He had no one evaluate Mr. Hannon for mitigation issues at all 

(Id.). 

Episcopo confirmed that he “expected this case to go back to trial.  I expected 

that someone could come forward or there’d be a confession in jail just like you read 

about all the time.  It happens all the time. I said this is going  to happen in this case 

and we’ve preserved his ability to go to trial again” (PC-R.  2786-87).  Even after he 

decided to put on a mitigation case, he still failed to investigate any of Mr. Hannon’s 

background. “So what are we going to do a background investigation for?  What’s 

the point?” he asked (PC-R.  2805). 

Additionally, Mr. Hannon presented substantial mitigation which was not 

investigated and not presented at his penalty phase. The evidence established the 

domination of Mr.  Hannon by co-defendant Ron Richardson, a history of chronic 

and severe drug and alcohol abuse, intoxication at the time of the crime, parental 

neglect, a dysfunctional family, an alcoholic mother and absentee father, 

neurological impairments resulting in poor impulse control and flawed decision 

making.  Mr.  Hannon was an extreme follower and dependent on others to assist 

him with basic living skills. 
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Following the evidentiary hearing, the circuit court denied Mr. Hannon’s 

motion on February 4, 2003. Mr. Hannon timely appealed. On August 31, 2006, the 

Florida Supreme Court issued its decision affirming the circuit court’s denial of 

postconviction relief and denying his state petition for writ of habeas corpus in this 

matter. Hannon v. State, 941 So. 2d 1109 (Fla. 2006). 

On November 22, 2006, Mr. Hannon filed a Petition for a Writ of Habeas 

Corpus in the United States District Court for the Middle District of Florida. On 

October 23, 2007, the United States District Court for the Middle District of Florida 

entered its order denying Mr. Hannon’s petition. 

On May 27, 2009, the United States Court of Appeals for the Eleventh Circuit 

affirmed the district court’s denial of Mr. Hannon’s habeas petition. Hannon v. 

Sec’y, Dept. of Corr., 562 F.3d 1146 (11th Cir. 2009). The United States Supreme 

Court denied his timely filed petition for writ of certiorari on November 2, 2009. 

Hannon v. McNeil, 130 S. Ct. 504 (2009). 

On November 24, 2011, Mr. Hannon filed a successive Rule 3.851 motion 

based on the United States Supreme Court opinion in Porter v. McCollum, 130 S. 

Ct. 447 (2009). After the motion was denied, Mr. Hannon appealed. The Florida 

Supreme Court affirmed the summary denial. Hannon v. State, 94 So. 3d 502 (Fla. 

2012). 
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On August 18, 2015, Mr. Hannon filed a second successive Rule 3.851 motion 

based on newly discovered evidence showing that forensic evidence presented by 

the State at his trial was based on faulty analysis and was scientifically unsound. 

After the motion was denied, Mr. Hannon appealed. On June 16, 2016, the Florida 

Supreme Court affirmed the lower court’s summary denial.  Hannon v. State, Case 

No.: SC15-2363, (Order dated June 16, 2016).  

On February 12, 2016, Mr. Hannon filed his third successive Rule 3.851 

motion asserting that he was entitled to sentencing relief pursuant to Hurst v. 

Florida, 136 S. Ct. 616 (2016).  After two amendments on March 10, 2017 and April 

28, 2017, the circuit court summarily denied the motion on July 31, 2017. Mr. 

Hannon timely appealed that denial and his appeal is pending before this Court. On 

September 27, 2017 this Court ordered Mr. Hannon to show cause why the circuit 

court’s denial of the Hurst motion should not be affirmed on or before October 17, 

2017. 

On October 6, 2017 Governor Rick Scott signed a death warrant. Mr. 

Hannon’s execution is scheduled for November 8, 2017.  

Thereafter, on October 8, 2017, Mr. Hannon filed public records demands 

pursuant to Fla. R. Crim. P. 3.852(h)(3) and 3.852(i). The circuit court held public 

records hearings on October 10th, and 11th, 2017. On October 10, 2017 Mr. Hannon 

filed his successive Rule 3.851 and a case management conference was held on 
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October 12, 2017. On October 13, 2017 the circuit court entered an order summarily 

denying Mr. Hannon’s successive motion for postconviction relief.   

 During the same time Mr. Hannon was litigating his public records requests 

and successive motion for postconviction relief in the circuit court, this Court issued 

an order on October 9, 2017, expediting his response to the show cause order 

directing that his response be filed on or before October 12, 2017. As directed by 

this Court’s order, Mr. Hannon then filed his Response to Order to Show Cause with 

this Court on October 12, 2017. That Response remains pending.  

Following the circuit court’s denial of his successive motion for 

postconviction relief, Mr. Hannon timely filed a notice of appeal to this Court on 

October 16, 2017. This appeal follows.  

SUMMARY OF THE ARGUMENTS 
 

In Argument I, Mr. Hannon submits the process by which the circuit court 

below denied Mr. Hannon access to public records was contrary to Fla. Crim. P. 

3.852 (h) and (i). Mr. Hannon challenges the process by which the circuit court 

below refused to grant Mr. Hannon access to public records from various state 

agencies and the manner in which that process denied him access to the Florida 

courts has rights to due process. Mr. Hannon made a sufficient showing of a 

colorable claim for relief. 
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In Argument II, Mr. Hannon submits that the State of Florida’s current lethal 

injection statute and the existing procedure utilized for lethal injection violate the 

Florida Constitution and the Eighth Amendment to the United States Constitution’s 

prohibition on cruel and unusual punishment where it poses a substantial risk of 

unnecessary pain. Mr. Hannon alleges that the lack of transparency in public records 

production coupled with the Department of Corrections officials history of deviating 

from the established protocol, establishes deficiencies in Florida’s current protocol 

sufficient to rise to the level of an Eighth Amendment violation.  

In Argument III, Mr. Hannon submits that the arbitrary and standardless 

authority given to the Florida Governor to sign death warrants stands in violation of 

the Eighth and Fourteenth Amendments to the United States Constitution and the 

corresponding provisions of the Florida Constitution.  

In Argument IV, Mr. Hannon submits that his sentence stands in violation of 

Furman v. Georgia where it is disproportionate and disparate in comparison to his 

co-defendants in violation of the Florida Constitution and the Sixth, Eighth, and 

Fourteenth Amendments to the United States Constitution. Specifically, Mr. Hannon 

argues that the lesser convictions and sentences of his two co-defendant’s require 

this Court to conduct a new proportionality analysis pursuant to McCloud v. State, 

202 So. 3d 104 (2016).  
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STANDARD OF REVIEW 
 

The claims presented in this appeal are constitutional issues involving 

questions of law and fact. There was no evidentiary development permitted in circuit 

court. The circuit court’s legal analysis is subject to de novo review by the Court. 

See Ornelas v. U.S., 517 U.S. 690 (1996); Stephens v. State, 748 So. 2d 1028 (Fla. 

1999). 

CLAIM I 

THE CIRCUIT COURT ABUSED ITS DISCRETION 

IN SUSTAINING THE STATE’S OBJECTIONS TO 

DISCLOSURE OF PUBLIC RECORDS. 

 
On October 8, 2017, within two days of the death warrant being signed, Mr. 

Hannon filed public records demands, pursuant to Rule 3.852. In preparing those 

demands, Mr. Hannon’s counsel pursued an update of records from agencies which 

had previously produced public records, see Rule 3.852(h)(3), and Mr. Hannon 

pursued records to further develop the factual basis for two claims: 1) a challenge to 

the newly revised lethal injection protocol and 2) a challenge to the reliability of Mr. 

Hannon’s death sentences based on the disproportionate sentences of his co-

defendants.  Mr. Hannon filed his successive 3.851 motion prior to the start of the 

public records hearing setting forth these claims. Thus, contrary to agencies’ claims, 

the demands were not a “fishing expedition.” Rather they were narrowly tailored to 

colorable claims pending before the court.  



 17 

With respect to the lethal injection procedures, Mr. Hannon specifically 

sought records from the Department of Corrections (DOC) and Florida Department 

of Law Enforcement (FDLE) in an effort to obtain information including, but not 

limited to, the change of drugs, how the drugs are obtained, and efforts to research 

and or procure safer, attainable alternative drugs, in addition to requesting 

information regarding the “Public records, including the required logs, notes, 

memoranda, letters, electronic mail, and facsimiles, relating to the executions by 

lethal injection of Carey Michael Lambrix, Mark James Asay, Oscar Ray Bolin, 

Jerry Correll, Johnny Kormondy, Chadwick Banks, Eddie Davis and John Henry.” 

Finally, Mr. Hannon sought records “that would indicate personnel changes or any 

formal or informal changes to the unwritten ‘procedures’ or customary practices that 

were testified to by DOC personnel during the litigation in Lightbourne in 2007” 

(PC-R4. 114-122; 123-130). Both DOC and FDLE raised blanket objections, as is 

their customary practice, that the detailed requests were irrelevant, overly broad, and 

unduly burdensome and not related to a colorable claim.   

Mr. Hannon argued that information related to the source, storage, and 

expiration date of execution drugs is critical to an assessment of whether a particular 

drug will present a substantial risk of harm. Improper manufacture, storage, or 

expiration of drugs may all reduce the effectiveness of the drugs. A federal district 

court has previously ordered the Florida Department of Corrections to disclose 
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information related to the acquisition of pentobarbital sodium, including information 

related to the manufacturer, distributor, wholesaler, compounding pharmacy, or any 

other source. See Ferguson, v. Palmer et al., No. 3:12-cv-01036-MMH-JBT, Doc. 

42 (M.D. Fla. July 29, 2013).  This Court has likewise previously required disclosure 

of similar information. Muhammad v. State, 132 So. 3d 176 (Fla. 2013) (ordering 

DOC to disclose “correspondence and documents that it had received from the 

manufacturer of midazolam hydrochloride, including those materials addressing any 

safety and efficacy issues.”); see also Valle v. State, 70 So. 3d 525, 526 (Fla. 

2011)(ordering DOC to disclose “correspondence and documents it has received 

from the manufacturer of pentobarbital concerning the drug’s use in executions, 

including those addressing any safety and efficacy issues.”). 

The refusal to provide records from public agencies relevant to the process by 

which those agencies obtain the drugs utilized in the Florida lethal injection protocol 

amounts to a violation of Mr. Hannon’s procedural and substantive due process 

rights. Denial of access to such records operates as a significant roadblock in a 

defendant’s ability to satisfy the requirement set forth in Glossip v. Gross, 135 S.Ct. 

2726 (2015) that Mr. Hannon establishing a known available alternative. 

In light of the Supreme Court’s opinion in Glossip requiring that a defendant 

seeking to challenge the constitutionality of a state’s lethal injection protocol must 

provide a reasonable, safer alternative, the information and records related to the 
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State of Florida’s procurement, retention, storage, and use of pentobarbital and its 

efforts to obtain any alternative drugs for substitution in their three drug cocktail are 

relevant to a colorable claim for relief. See, e.g., Arbaugh v. Y & H Corp., 546 U.S. 

500, 513 n.10 (2006) (a claim is colorable if it is not wholly insubstantial or 

frivolous); Davis v. Featherstone, 97 F.3d 734,-38 (4th Cir. 1996) (“A claim is 

colorable if it is arguable and nonfrivolous, whether or not it would succeed on the 

merits.”); Klemm v. Astrue, 543 F.3d 1139, 1144 (9th Cir. 2008) (noting in § 405(g) 

context that “[a] constitutional claim is colorable if it is not wholly insubstantial, 

immaterial, or frivolous”) (citations omitted). This is especially true given that 

following the Court’s opinion in Glossip, the State has routinely advanced the 

position that capital defendants are incapable of obtaining relief under the United 

States Constitution on method-of-execution claims unless they can establish that 

there is a safe alternative drug that is readily available. See, Second Supplemental 

Answer Brief of Appellee at 24, Jerry William Correll v. State of Florida, Case No.: 

SC15-147. Furthermore, information related to establishing the existence of a known 

and available alternative method of execution is relevant not only in that it may lead 

to evidence in support of a claim for relief in a rule 3.851 motion.  

Further, Mr. Hannon asserted below that he is in possession of records that 

were ordered to be disclosed in separate federal litigation, See First Amendment 

Coalition, et al. v. Charles L. Ryan, et al., U.S. Northern District- Tallahassee – Case 
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#4:16-mc-0025-RH-CAS, which show that the DOC’s supply of etomidate expired 

in September 2017. Whether the DOC has used or intends to use expired etomidate 

or other drugs to carry out Mr. Hannon’s execution by lethal injection is grounds to 

show that the method creates a demonstrated risk of severe pain and that the risk is 

substantial when compared to the known and available alternatives. Compounding 

the problem of records indicating that the DOC’s supply of etomidate expired in 

September 2017, are additional records disclosed in Asay v. State 224 So. 3d 695 

(Fla. 2017) by the DOC which include a February 2017 request from the 

manufacturer of the drugs, including etomidate, seeking return of the drugs. The 

manufacture wanted its drugs returned and indicated it would not be selling 

etomidate to any department of corrections in the future. (Mark James Asay v. State, 

SC17-1400, PC-R3 at 1157).  Therefore, information regarding which drugs DOC 

intends to use to execute Mr. Hannon and from where they came, is necessary to Mr. 

Hannon’s ability to successfully challenge the State’s method of execution by 

identifying a “known and available alternative” that is “feasible, readily 

implemented, and in fact significantly reduce[s] a substantial risk of pain.” Glossip, 

135 S. Ct. at 2737; citing Baze v. Rees, 553 U.S. 35, 52, 61 (2008).  

With respect to his request for information pertaining to previous executions, 

Mr. Hannon confined his request to the prior eight executions. Additionally, Mr. 

Hannon specifically requested any personnel changes and formal or informal 
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changes to the unwritten ‘procedures’ or customary practices that were testified to 

by DOC personnel during the litigation in Lightbourne in 2007.  Not only were these 

requests not overbroad, but both of these requests were directly related to Mr. 

Hannon’s claims that DOC is inconsistently conducting the consciousness 

assessment and has made undocumented changes to the procedure which conceals 

movement by the inmate which may indicate consciousness. See Argument II. This 

cannot be said to be a fishing expedition where Mr. Hannon had already filed his 

claims and attached affidavits supporting his claims. The records and logs from DOC 

are further evidence of the inconsistencies and concealment and would tend to show 

a broader pattern of deficiency.  

Relying on Muhammed v. State, 132 So. 3d 176 (Fla. 2013), the lower court 

ultimately found “that the Defendant failed to show how the requested records relate 

to a colorable claim for postconviction relief and that the rulings of the Florida 

Supreme Court in Muhammed are controlling upon the instant demands.” (PC-R4. 

852). The lower court overlooks that in Muhammad v. State, records were required 

to be disclosed. 132 So. 3d 176 (Fla. 2013) (ordering DOC to disclose 

“correspondence and documents that it had received from the manufacturer of 

midazolam hydrochloride, including those materials addressing any safety and 

efficacy issues.”); see also Valle v. State, 70 So. 3d 525, 526 (Fla. 2011)(ordering 

DOC to disclose “correspondence and documents it has received from the 
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manufacturer of pentobarbital concerning the drug’s use in executions, including 

those addressing any safety and efficacy issues.”). While Mr. Hannon is privy to the 

documents that were disclosed in Asay v. State pursuant to Muhammed and Valle, 

Mr. Hannon has asserted that not only has the manufacturer indicated a refusal to 

sell etomidate, as well as a list of other restricted drugs to DOC, but records disclosed 

in a separate federal proceeding show that DOC’s supply of etomidate expired in 

September. Disclosure as to whether DOC has procured additional supply of the 

etomidate and from where, along with correspondence and documents that it has 

received from any new manufacturer of etomidate, including those materials 

addressing any safety and efficacy issues are necessary and in keeping with this 

Court’s precedent. 

As a result of the denial of public records, the lower court concluded that Mr. 

Hannon’s allegations with respect to his lethal injection challenge were speculative.  

In reaching that conclusion, however, the court ignores the fact that much of the 

support for Mr. Hannon’s claims is derived from the necessary disclosure of relevant 

public records. The DOC and FDLE have refused to disclose any records regarding 

the newest procedure, the change in drugs, how or from where the drugs came, the 

availability and attempts to procure any reasonable alternatives, information from 

the previous eight executions, one of which it has been attested to that there was no 

consciousness check conducted, and unwritten procedures which only serve to mask 
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any subtle signs of consciousness. This refusal to disclose information, and the 

courts’ acquiescence, has prevented Mr. Hannon from being able to more fully plead 

his claim.  Mr. Hannon and other capital litigants have been stonewalled by the DOC 

and FDLE’s repeated objections. 

Justice Pariente very recently chastised the DOC for their secrecy: 

Even more troublesome, the State has relentlessly fought 

Asay's attempts to obtain records relating to the new 

protocol, causing even further delay. One would assume 

that the administration of the ultimate penalty of death 

would compel the State to proceed transparently, 

rather than under the veil of executive privilege. 
Indeed, the State said as much when adopting the new 

protocol on January 4, 2017; Julie L. Jones, Secretary of 

the Department of Corrections, represented that 

“[a]dditional guiding principles of the lethal injection 

process are that it should not be of long duration, and that 

while the entire process of execution should be 

transparent, the concerns and emotions of all those 

involved must be addressed.” Reply Brief, Asay v. State, 

SC17–1400 (Fla.), at 8. 

 

Asay v. State, 224 So. 3d 695, 706 (Fla. 2017)) (Pariente, J. dissenting). Additionally, 

Justice Pariente recognized the dilemma of being denied access to the complete set 

of documents that may support a claim that Florida's newest lethal injection protocol 

violates the Eighth Amendment. Asay v. State, 224 So. 3d 695 (Fla. 2017)(Pariente, 

J. dissenting) 

This sentiment echoes from as far back as Sims v. State, 753 So. 2d 66, 72 

(Fla. 2000). There, Justice Anstead cautioned that “We need to be very careful that 
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we not end up with an outcome where a death-sentenced defendant, whose life may 

literally be affected, is barred from enforcing his constitutional right as a citizen to 

access to public records that any other citizen could routinely access.” (Anstead, J. 

concurring). Yet, this is exactly what is occurring in Mr. Hannon’s case. Justice 

Anstead had earlier emphasized that “[t]rial courts must be mindful of our intention 

that a capital defendant's right of access to public records be recognized under this 

rule” because “[i]f there is any category of cases where society has an interest in 

seeing that all available information is disclosed, it is obviously in those cases where 

the ultimate penalty has been imposed.” In re Amendment to Florida Rules of 

Criminal Procedure-Capital Postconviction Pub. Records Prod., 683 So. 2d 475, 

477 (Fla. 1996). Furthermore, Justice Anstead acknowledged assurances from the 

State and its agencies that they will essentially follow an “open file” policy.  Id.   

This promise has been not been fulfilled.  Instead, these agencies have continuously 

shielded themselves with a rigid and unconstitutional interpretation of Fla. R. of 

Crim P. Rule 3.852 to avoid turning over to capital defendants, including Mr. 

Hannon, the information he needs to fully plead his lethal injection claim. 

In addition to records related to lethal injection, Mr. Hannon has also 

encountered stonewalling with production of records related to the investigation of 

additional claims he has raised in successive motion for postconviction relief. All of 

the agencies to which a 3.852(h)(3) request was sent, for the most part, satisfactorily 
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responded. However, Mr. Hannon sent a demand for public records to the Office of 

the Attorney General requesting records which relate to “Patrick Charles Hannon; 

James Charles Acker; Ronald I. Richardson in the custody and/or control of the 

Attorney General's Office (regardless of division, unit, branch, task force and/or 

other section in which records are housed).” Mr. Hannon made a similar request to 

the Office of the State Attorney, Sixth Circuit, as this was the office responsible for 

prosecuting all three defendants. Both agencies objected to providing records, 

despite the fact that Mr. Hannon offered good cause to believe records had been 

produced since the date of Mr. Hannon’s last requests in 1996, 1997 and 1998, 

specifically that codefendant Acker had been re-tried in 2001, appealed that decision 

and initiated postconviction proceedings thereafter. When the subject of the 

transcripts of Mr. Acker’s retrial came up, counsel for the State Attorney’s office 

argued it was public record and Mr. Hannon could obtain it from the clerk of court 

(PC-R4. 36)  Later when Mr. Hannon detailed counsel’s efforts in obtaining that 

record, indicating that despite receiving the record from the clerk’s office, it was 

incomplete, counsel for the State Attorney indicated “well, the clerk doesn't have a 

full copy, I agree with her, I checked with them.” (PC-R4. 44). Counsel for the State 

Attorney likewise conceded that she did not have a complete copy either, only some 

transcripts (PC-R4. 39)  Although, the same request was made to the Attorney 
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General’s Office, at no time did its counsel indicate they may have a complete 

transcript of Mr. Acker’s retrial. 

Following Mr. Hannon’s case management conference on October 12, 2017, 

undersigned counsel received a phone call from the assistant Attorney General’s 

Office prosecuting this warrant indicating they had found Mr. Acker’s complete 

transcript in their archives. That afternoon at approximately 3:50 pm, the State 

served Mr. Hannon electronically with nine volumes of transcripts from Mr. Acker’s 

retrial in 2001.  That disclosure, however, came two days after Mr. Hannon had 

already filed his successive motion for postconviction relief.  

Mr. Hannon’s successive motion for postconviction relief was filed on 

October 10, 2017 in accordance with the circuit court’s scheduling order requiring 

that all motions be filed on or before 3:00 pm on that date. That filing occurred prior 

to the court hearing Mr. Hannon’s public records demands. A public records hearing 

was held that same day at 4:00 pm. A case management conference was held at 9:00 

am on October 12, 2017 and it was not until later that day that Mr. Hannon received 

the voluminous transcripts from Mr. Acker’s retrial, two days after being required 

to file his successive postconviction motion. Further, the circuit court was required 

by this Court’s scheduling order to complete its proceedings by 3:00 pm October 13, 

2017, less than 24 hours after Mr. Hannon had received his codefendant’s 
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transcripts.4 The court’s schedule, in conjunction with the fact that additional 

information came to light only after Mr. Hannon filed his successive motion and 

subsequent to arguing his claims for relief at the case management conference, 

denied Mr. Hannon a reasonable opportunity to amend.    

Post-conviction litigation is governed by principles of due process. Mordenti 

v. State, 711 So. 2d 30 (Fla. 1998); Easter v. Endell, 37 F. 3d 1343 (8th Cir. 1994),  

See also, Holland v. State, 503 So. 2d 1250 (Fla. 1987).  Due process required that 

Mr. Hannon be allowed to amend his motion to vacate or be afforded the opporutnity 

to argue the additional information supporting his proportionality claim here. 

This denial of Mr. Hannon’s rights is not now rendered moot by fact that Mr. 

Hannon has pled his claims for relief and is relying upon those transcripts in his 

initial briefing to this Court. The violation of Mr. Hannon’s access to the records 

upon proper request, and the manner in which the agencies sought to frustrate that 

purpose, directly impacted his ability to more fully investigate his claims and allow 

the opportunity for comprehensive review of the records in order to support his 

claims for relief. That the records were ultimately disclosed and are being relied 

upon by Mr. Hannon in his briefing to this Court does not remedy that violation of 

his rights to due process and the impact which it had on his ability to fully litigate 

                                                 
4 It should be noted that counsel for Mr. Hannon also received voluminous material 

from the Office of the State Attorney as it indicated it would send materials in its 

possession which were generated since Mr. Hannon’s previous request.  
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his claims under a warrant. As such, any failure on Mr. Hannon’s part to include 

specific references to the record of Acker’s 2001 retrial in his successive Rule 3.851 

motion below does not foreclose their consideration by this Court. 

CLAIM II 

THE STATE OF FLORIDA’S LETHAL 

INJECTION STATUTE, FLA. STAT. § 922.105, 

AND THE EXISTING PROCEDURE THAT THE 

STATE OF FLORIDA UTILIZES FOR LETHAL 

INJECTION VIOLATE ARTICLE II, SECTION 3 

AND ARTICLE I, SECTIONS 9 AND 17 OF THE 

FLORIDA CONSTITUTION, AND THE EIGHTH 

AMENDMENT TO THE U.S. CONSTITUTION, AS 

APPLIED AND ON ITS FACE  

 

In Glossip v. Gross, 135 S.Ct. 2726 (2015), the U.S. Supreme Court evaluated 

an Eighth Amendment challenge to lethal injection in Oklahoma. Glossip makes 

clear that the initial inquiry of a lethal injection challenge under the Eighth 

Amendment claim must be to determine if the defendant established “that any risk 

of harm was substantial when compared to a known and available alternative method 

of execution” Id. at 2738 (emphasis added); see also Id. 2741 (“When a method of 

execution is authorized under state law, a party contending that this method violates 

the Eighth Amendment bears the burden of showing that the method creates an 

unacceptable risk of pain.”)(emphasis added). However, the Court also recognized 

the importance of safeguards in ensuring the proper administration of the first drug: 
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Oklahoma has also adopted important safeguards to ensure 

that midazolam is properly administered. The District 

Court emphasized three requirements in particular: The 

execution team must secure both a primary and backup IV 

access site, it must confirm the viability of the IV sites, 

and it must continuously monitor the offender's level of 

consciousness. The District Court did not commit clear 

error in concluding that these safeguards help to minimize 

any risk that might occur in the event that midazolam 

does not operate as intended. Indeed, we concluded in 

Baze that many of the safeguards that Oklahoma 

employs—including the establishment of a primary and 

backup IV and the presence of personnel to monitor an 

inmate—help in significantly reducing the risk that an 

execution protocol will violate the Eighth Amendment. 

 

Glossip v. Gross, 135 S. Ct. 2726, 2737(internal citations omitted)(emphasis added). 

See also Baze v. Rees, 553 U.S. 35 (2008)(“In light of these safeguards, we cannot 

say that the risks identified by petitioners are so substantial or imminent as to amount 

to an Eighth Amendment violation.”). Therefore, while “there must be a ‘substantial 

risk of serious harm’ in order to prevail on an Eighth Amendment challenge to lethal 

injection procedures, that risk cannot be considered in a vacuum. This Court 

recognized as much in Lightbourne: 

It is important to review these claims in conjunction with 

each other since the chemicals used, the training and 

certification, and the assessment of consciousness all 

affect each other … If the inmate's consciousness is 

appropriately assessed and monitored after the dosage of 

sodium pentothal is administered, he or she will not suffer 

any pain from the injection of the remaining drugs.  
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Lightbourne v. McCollum, 969 So. 2d 326, 350–51 (Fla. 2007). Further, the Court 

concluded “[i]n reviewing the alleged risk of an Eighth Amendment violation, 

whether framed as a substantial risk, an unnecessary risk, or a foreseeable risk of 

extreme pain, the interactions of these factors must be considered.” Lightbourne,  

969 So. 2d at 351 (Fla. 2007). The assessment of consciousness was critical to this 

Court’s analysis as to whether a substantial risk of pain was likely as a result of the 

procedures.  

The lower court places much reliance on the fact that the protocol at issue here 

appears to be the same protocol upheld in Lightbourne. To that end, the lower court 

holds to the adequacy of the other aspects of the protocol as approved by this Court, 

without acknowledging that the change in drugs, particularly the etomidate, requires 

consideration of the remaining safeguards in the protocol. That has not occurred here 

despite Mr. Hannon’s allegations that DOC has made substantial undocumented 

changes, which only serve to obscure the subtle signs of consciousness and 

significantly DOC is inconsistently assessing consciousness. The lower court 

ignores these allegations entirely in deference to the presumption that DOC is doing 

what it said it would do. 

The lower court’s refusal to consider whether DOC is fulfilling the 

requirements of the lethal injection procedures is premised on this Court’s decades 

old presumption of deference to the Department of Corrections. But how can we 
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continue to presume DOC is doing what they are supposed to do in the face of 

extreme secrecy and insconsistency? At some point that presumption must be 

pierced and while the lower court  and this Court, often in the past, continue to rely 

on Lightbourne for that presumption, after 10 years of moving away from 

transparency, DOC’s procedures, aside from the three-drug protocol, must be held 

to judicial review.  

Following the botched execution of Angel Diaz, DOC was forced to revise its 

lethal injection procedures to include specific safeguards, including a consciousness 

assessment following administration of the first drug and subsequently touted greater 

transparency. But rather than continuing to move towards transparency, openness 

and compliance, the DOC has refused to produce public records, instituted 

undocumented changes to the procedures which only serve to conceal inmate 

movement and the process as a whole and as reports demonstrate inconsistently 

apply one of the most important safeguards in the procedures.5  Justice Pariente very 

recently chastised the DOC for their secrecy: 

                                                 
5 In contrast to the State of Florida, both Ohio, Oklahoma, and Arizona following 

horrifically botched executions have made strides toward greater transparency, 

access and safeguards.  For example, Ohio allows for one or two legal witnesses at 

the defendant’s choosing. (Ohio Department of Rehabilitation and Correction 

Execution Procedures Att. B).  This was done a few years ago when the State agreed 

to allow a telephone mounted on the wall of the death house (outside the witness 

room) to be used to call to another room in the prison, where another attorney would 

be permitted to have a laptop and cell phone to be able to call out to the courts. 

Additionally, they have moved the process of inserting the IVs from inside a 
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Even more troublesome, the State has relentlessly fought 

Asay's attempts to obtain records relating to the new 

protocol, causing even further delay. One would assume 

                                                 

"holding cell" that was unobserved to doing the IV insertion in the death chamber 

itself with a CCTV camera mounted in the ceiling and TV monitors on in the witness 

rooms.  (Ohio Department of Rehabilitation and Correction Execution Procedures 

Att. B) The Ohio Department of Rehabilitation and Correction has also increased 

the ability to have confidential attorney-client discussions by permitting private 

meetings (monitored by video but--allegedly--not by audio), whereas they used to 

require attorneys to meet with the inmate at the Death House just at cell front, with 

guards standing or sitting very nearby, such that things that were said during those 

discussions ended up being transcribed into the official execution timeline log.  

(Ohio Department of Rehabilitation and Correction Execution Procedures Att. B). 

Substantial changes have been recommended in Oklahoma, as well, following 

the botched execution of Clayton Lockett in April 2014.  Among those changes 

recommended, IV sites are to remain visible throughout the entire execution and be 

continuously monitored by medical personnel. Outline of Oklahoma's changes to 

execution protocol, NewsOK, October 5, 2014, Att. D. Significantly, corrections 

officials should have an additional set of each execution drug, as well as extra 

catheters, should an issue arise during the execution. Id. Critically, the protocol 

requires formal and continuing training program for execution personnel. Id. The 

Oklahaoma protocol is in the process of being revised and these recommendations 

are being considered. 

Similarly in Arizona, it was reported that during the 117 minute execution of 

Joseph Wood, the reporter turned to Wood’s attorney who “handed a lady a note and 

she left the witness chamber.” Witness to a 2-hour Arizona execution: Joseph 

Wood’s final 117 minutes, The Guardian July 24, 2014. (Att. C.). A second witness 

was available to assist in the event the execution went awry.  Following the Wood 

execution, various media outlets sought unrestricted access to executions to include 

means for witnesses to be aware of the administration(s) of lethal drugs, and 

prohibiting the department of corrections from closing the execution curtain absent 

a legitimate penological justification that has merit. Both were granted. Guardian 

News & Media, LLC, et al. v. Charles L. Ryan, et al., No. CV-14-02363-PHX-GMS, 

Doc. 70 (D. Ariz. Dec. 21, 2016).  Further, the warden’s discretion to deviate from 

the protocol, including changing the quantity of the drugs to be administered, 

without a notice period was removed and Arizona agreed that the state would never 

use a paralytic. First Amendment Coalition of Arizona, Inc., et al. v. Charles L. Ryan, 

et al., No: CV-14-01447-PHX-NVW, Doc. 187 (D. Ariz. June 22, 2017). 
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that the administration of the ultimate penalty of death 

would compel the State to proceed transparently, 

rather than under the veil of executive privilege. 
Indeed, the State said as much when adopting the new 

protocol on January 4, 2017; Julie L. Jones, Secretary of 

the Department of Corrections, represented that 

“[a]dditional guiding principles of the lethal injection 

process are that it should not be of long duration, and that 

while the entire process of execution should be 

transparent, the concerns and emotions of all those 

involved must be addressed.” Reply Brief, Asay v. State, 

SC17–1400 (Fla.), at 8. 

 

Asay v. State, No. SC17-1400, 2017 WL 3472836, at *10 (Fla. Aug. 14, 

2017)(Pariente, J. dissenting). 

Evidence that the DOC is deviating from its procedural safeguards supports 

Mr. Hannon’s Eighth Amendment claim. It flies in the face of reason for Mr. Hannon 

to idly stand by and accept the representations of the State and the DOC that they 

follow their procedures (and that there have been no problems with the two most 

recent executions as well as others that preceded them), particularly given the DOC’s 

repeated efforts to conceal the promulgation of a new procedure and a new drug 

from those to whom that information is most relevant. The DOC promulgated new 

lethal injection procedures on January 4, 2017 setting forth a new and entirely novel 
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drug protocol.6 It has now been used only twice.7 The protocol substitutes two 

injections of 100 milligrams of etomidate for use as an anesthetic for the two 

injections of 250 milligrams of midazolam hydrochloride that was called for in the 

2013 lethal injection protocols. (Department of Corrections Lethal Injection Protocol 

January 4, 2017, Att. A). Etomidate, which is marketed as "Amidate", is a short-

acting drug that induces anesthesia, but is severely painful upon injection. Etomidate 

produces a burning feeling. Etomidate wears off quickly as the liver quickly breaks 

it down which is why it is characterized as a drug to induce anesthesia. Etomidate 

also causes involuntary movements (myocloni), which resemble twitches and 

sudden jerks; these movements are uncontrolled and uncoordinated. The new 

protocol calls for two injections of 100 milligrams of etomidate, which is 

approximately only 4 to 5 times the dose that may be prescribed for a legitimate 

purpose. The prior protocol called for a dose of midazolam hydrochloride solution 

that was 25 times the dose that may be prescribed for any legitimate medical purpose. 

The protocol also substitutes two injections of 500 milligrams of rocuronium 

bromide for use as a neuromuscular blocking agent for the two injections of 50 

milligrams of vecuronium bromide that was called for in the 2013 lethal injection 

                                                 
6 DOC intentionally failed to provide it to counsel for Mr. Asay until 6 months 

later, after his execution was rescheduled. Asay v. State, No. SC17-1400, 2017 WL 

3472836, at *9 (Fla. Aug. 14, 2017). 
7 Mr. Hannon submits that the use of this combination of drugs in two executions 

is not sufficient testing of its efficacy. 
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protocols. (Att. A)8. Rocuronium bromide is extremely painful. Yet, the protocol 

calls for a dose that is 10 times more than the dose called for in the prior protocol 

and excessively higher than that used in clinical practice. Rocuronium bromide has 

been used in other lethal injection protocols, but none where etomidate and 

potassium acetate are used. Virginia Adds New Lethal Injection Drug: Rocuronium 

Bromide. CBS/DC AP (July 27, 2012); Alabama Changes Execution Drug 

Combination, Seeks to Set Execution Dates for 9 Death Row Inmates. AL.com 

(September 12, 2014).  

The protocol also substitutes two injections of 120 milliequivalents of 

potassium acetate which also causes cardiac arrest for the two injections of 120 

milliequivalents of potassium chloride that was called for in the 2013 lethal injection 

protocols. (Att. A). Potassium actetate is rarely used in typical hospital practices and 

is more commonly known for deicing airport runways. Like the two drugs that 

precede potassium acetate, it too is an extremely painful drug that causes a burning 

sensation.  

Thus, each of the new drugs selected for the January 4, 2017, protocol is 

afflicted with serious deficiencies and causes substantial risks for use. Until recently 

used by the State of Florida, the use of etomidate, individually or in combination 

                                                 
8 The attachments referenced herein by Mr. Hannon were not included in the record 

on appeal to this Court. Mr. Hannon will be filing a motion to supplement the record 

to request their inclusion.  



 36 

with the other drugs, rocuronium bromide, and potassium acetate, was 

unprecedented in the United States. The drugs selected to comprise the latest in 

Florida's lethal injection procedures are painful upon injection, including the first 

drug, the entire purpose of which is to prevent pain. In adopting and approving the 

current protocol, Florida has ensured the risk of substantial harm. The decision to 

utilize this painful drug instead of a barbiturate or benzodiazepine for the purpose of 

inducing anesthesia represents a substantial change to the protocol. Likewise, the 

choice of a painful drug that is commonly used to de-ice runways as the third drug 

which is required to cause cardiac arrest is also a substantial change to the protocol.  

While this Court recently addressed these changes in Asay, it did so in a 

vacuum. See Asay v. State, No. SC17-1400, 2017 WL 3472836 (Fla. Aug. 14, 2017).   

The Court’s opinion focused only on the efficacy of the three drugs utilized in the 

procedures: 

Based on the testimony heard during the evidentiary 

hearing and the record before this Court, Asay has not 

demonstrated that he is at substantial risk of serious harm. 

Indeed, the record before this Court demonstrates that 

Asay is at a small risk of mild to moderate pain. As the 

Supreme Court noted: 

 

because it is settled that capital punishment is 

constitutional, it necessarily follows that 

there must by a constitutional means of 

carrying it out. And because some risk of pain 

is inherent in any method of execution, we 

have held that the Constitution does not 

require the avoidance of all risk of pain. After 
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all, while most humans wish to die a painless 

death, many do not have that good fortune. 

Holding that the Eighth Amendment 

demands the elimination of essentially all 

risk of pain would effectively outlaw the 

death penalty altogether. 

 

Glossip, 135 S.Ct. at 2732–33 (internal alterations and 

citations omitted). 

 

Asay has also not identified a known and available 

alternative method of execution that entails a significantly 

less severe risk of pain. Asay's alternatives have been 

previously rejected by this Court as speculative. See 

Correll v. State, 184 So.3d 478, 490 (Fla. 2015); 

Muhammad, 132 So.3d at 197; Valle, 70 So.3d 530. 

 

Asay also argues that Florida's continued use of a three-

drug protocol instead of a one-drug protocol constitutes 

cruel and unusual punishment in light of evolving 

standards of decency. The circuit court denied this claim, 

stating that Asay “failed to establish that the current three-

drug protocol presents a serious risk of needless 

suffering.” The circuit court did not err in denying this 

claim which has been previously rejected by this Court. 

See Muhammad, 132 So.3d at 197. 

 

Asay v. State, 224 So. 3d 695, 702 (Fla. 2017). The Court made no effort to determine 

whether the new drugs, when used in conjunction with one another under the new 

protocol, present a risk of substantial harm. Moreover, the Court did not revisit 

whether the DOC’s administration of the new protocol was entitled to the deference 

this Court has long afforded DOC in carrying out executions consistent with its 

protocols, particularly the requirement of a consciousness assessment.  This Court 

must not ignore “that the chemicals used, the training and certification, and the 
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assessment of consciousness all affect each other.”  Lightbourne v. McCollum, 969 

So. 2d at 350–51 (Fla. 2007). 

In 2007, when the DOC previously promulgated new lethal injection 

procedures, this Court took special note of the first drug. The Court recognized that 

first drug - at that time a barbituate - must induce adequate anesthesia: "it was 

undisputed that if [the other two drugs,] pancuronium bromide or potassium chloride 

[]are injected into a conscious person, significant pain would result from each of the 

chemicals." Lightbourne v. McCollum, 969 So. 2d 326, 344-4 (Fla. 2007). In other 

words, the constitutionality of the protocol hinged on the use of a reliable safeguard 

against the significant pain and suffering that the other two drugs would cause in an 

inadequately anaesthetized person. Thus, central to the Court's analysis was the 

adequacy of the first drug; here, the etomidate. But also central, and made clear by 

the procedures, is that the process of assessing consciousness is a critical step that 

must be conducted before the execution proceeds. Lightbourne v. McCollum, 969 

So. 2d 326, 346 (Fla. 2007). 

 On June 8, 2011, Florida issued new lethal injection procedures substituting 

the barbiturate pentobarbital (Nembutal) for sodium thiopental. Eighth Amendment 

challenges to the new drug were rejected because "sodium thiopental and 

pentobarbital are both classified as barbiturates." See Pavatt v. Jones, 627 F.3d 1336, 

1337 (10th Cir. 2010); Powell v. Thomas, 643 F.3d 1300, 1304 (11th Cir. 2011). 
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It wasn't long before Florida and other states had to contend with a drug 

shortage with respect to the second drug, the neuromuscular blocking agent 

pancuronium bromide. To date, it is unknown why DOC insists on using the 

neuromuscular blocking agent as it appears to serve no purpose but to mask 

observable signs of another botched execution. As a matter of fact, faced with drug 

shortages and legal challenges, a number of states (Arizona, Idaho, Ohio, Texas, 

South Dakota, Washington, Missouri, Georgia and Kentucky9 ) have moved to a 

one-drug protocol. As part of this one-drug protocol, Texas, Georgia, Missouri and 

other states have easily obtained pentobarbital from compounding pharmacies. 

Pentobarbital is feasible and available to DOC. Six other states have at one point or 

another announced plans to use a one-drug protocol, but have not carried out such 

an execution (Arkansas, California, Kentucky, Louisiana, North Carolina, and 

Tennessee). Nevertheless, instead of considering a more humane method of 

execution, DOC again changed its procedures on September 4, 2012, substituting 

vecuronium bromide for the pain-masking neuromuscular blocking agent. 

Challenges to the new protocol were rejected because the change was not substantial. 

Pardo v. State, 108 So. 3d 558, 565 (Fla. 2012).  

                                                 
9 When the U.S. Supreme Court upheld Kentucky's three drug procedure in Baze v. 

Rees, 128 S. Ct. 1520, 1531-35 (2008), every other state that carried out executions 

by lethal injection used a similar procedure. 



 40 

Unfortunately, the deficiencies that led to the botched execution of Angel Diaz 

remain so long as the DOC continues to employ the same type of three-drug 

protocol: if the first drug-meant to anesthetize the inmate-is not adequate or properly 

administered, there is a substantial risk that the condemned inmate will either 

suffocate or experience excruciating pain when the first, second and third drugs are 

introduced. This is particularly true, regardless of which three drugs the DOC 

chooses, in light of DOC’s unique history of concealment and deviating from written 

execution procedures. Of course, this is why this Court emphasized the necessity of 

proper safeguards. 

Because of this rotating door of new, untested lethal injection drugs, and 

DOC’s reliance on a three drug protocol, Mr. Hannon is placed at a substantial risk 

for pain where the DOC increasingly shrouds the process in secrecy and fails to 

follow its procedures with any consistency. The use of these unprecedented drugs 

must be considered in conjunction with the secrecy and concealment that has 

increasingly become part of the lethal injection process and in conjunction with the 

inconsistency with which the lethal injection procedures are followed.   

While the Secretary’s certification itself touts transparency, DOC and the 

process by which it carries out lethal injection is anything but transparent. It is the 

lack of transparency, the attempts to conceal critical aspects of the process and the 

deviations from the procedures in conjunction with the revolving door of lethal 
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injection drugs which creates a substantial risk of harm to Mr. Hannon in violation 

of his Eighth Amendment right to be free from cruel and unusual punishment. Hall 

v. Florida, 134 S. Ct. 1986, 2001 (2014) (“Florida's law contravenes our Nation's 

commitment to dignity and its duty to teach human decency as the mark of a civilized 

world. The States are laboratories for experimentation, but those experiments may 

not deny the basic dignity the Constitution protects.”). The lower court failed to 

address Mr. Hannon’s claims that the DOC is inconsistently applying the most 

critical step of the process, the assessment of consciousness. In what can only be 

described as an unwritten, undocumented change in the procedures, DOC conceals 

the inmate’s hands and feet, observation of which is critical to detect subtle signs of 

consciousness.  The lower court dismissed the claims as speculative ignoring the 

facts pled by Mr. Hannon. 

The lower court further relies on Valle v. State, 70 So. 3d 530 (2011) in 

rejecting Mr. Hannon’s claim with respect to the consciousness check being 

performed inconsistently.  The lower court either misunderstands Mr. Hannon’s 

claim or misunderstands what was addressed in Valle. Valle upheld the 

consciousness assessment that was testified to in the 2007 Lightbourne proceedings.  

Because the protocol itself does not describe the method of assessing consciousness 

the team warden at that time,  Timothy Cannon, testified that he would assess 

consciousness by employing an 'eyelash touch,' calling the inmate's name, and 
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shaking the inmate .... [I]f there is a disagreement as to consciousness, the execution 

will be temporarily suspended-the curtains will close and the medical team members 

will come out from the chemical room and consult in the assessment of the inmate. 

When a determination of unconsciousness is made, the curtains will reopen, and the 

process will continue. Under the August 2007 procedures, the second and third drugs 

will not be administered until the inmate is deemed unconscious and the warden 

orders that the execution proceed.  Lightbourne v. McCollum, 969 So. 2d 326, 347 

(Fla. 2007). Moreover, the August 200710 procedures required the warden to 

determine that the inmate is indeed unconscious “after consultation.” Cannon also 

testified that he would consult the medically qualified members of his team in 

making this assessment. Id. at 352. It was this manner of assessing consciousness- 

eyelash touch, calling the inmate's name, and shaking the inmate – which was 

approved in Valle in the face of a challenge that the method for assessment of 

consciousness, and the monitoring of the inmate for consciousness throughout the 

procedure—were inadequate to protect against a substantial risk of harm. That is not 

Mr. Hannon’s claim. Rather, Mr. Hannon sets forth a pattern of inconsistent 

assessments and an instance where no consciousness assessment was conducted.  

Reports have shown that the consciousness check is not always consistent, 

one witness even indicating no consciousness check was performed during an 

                                                 
10 The 2017 procedures have the same requirement. 
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execution he observed. Attorney Richard Kiley reported that he has witnessed three 

executions. (Affidavit of Richard Kiley, Att. F) During the execution of Darius 

Kimbrough, he observed, at 4 minutes into the process, a man lift Kimbrough’s 

eyelid twice and slightly lift his shoulders and let him fall back.  However, in the 

execution of Eddie Davis, Mr. Kiley reported that at no time did the warden conduct 

a consciousness check.  He merely observed the warden lean over Davis at one point, 

but he was certain the warden never touched Davis. According to reports regarding 

William Happ's execution, "the official overseeing the execution tugged at Happ's 

eyelids and grasped his shoulder to check for a response."11 

While this Court did not address the manner of assessing consciousness when 

it upheld DOC’s latest substitution of drugs, during the proceedings in Asay v. State, 

Warden John Palmer testified that the current method for assessing an inmate’s 

consciousness begins with an eyelash flick and continues with a – a trapezoid pinch.” 

(Mark James Asay v. State, SC17-1400, PC-R3. 1189). Yet, this was not what was 

reported during the execution of Asay. During the execution of Asay, a reporter 

observed that the warden only slightly leaned over Asay, grabbed him by the 

shoulder and shook him for 3 seconds. (Reporter’s Notebook – Reporting the 

Execution of Mark James Asay, by Greg Angel, August 24, 2017, Att. G). 

                                                 
11 Fla. Executes man for Illinois woman's 1986 murder, Brendan Fanington, Miami 

Herald (October 15, 2013). 
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Admittedly, this reporter had never witnessed an execution and would have nothing 

to compare it to. In how many other executions where there may not have been a 

legal witness, or a witness familiar with the procedure, has this critical step or 

portions of this critical step been forgone? Indeed, yet a different procedure was 

followed during the execution of Cary Michael Lambrix. Neal Dupree attested to 

observing the warden brush Lambrix’s left eye, grab his shoulders and shake him 

repeatedly. (Affidavit of Neal Dupree, Att. E). Albeit, more closely resembling the 

assessment that was testified to in Lightbourne, it remains inconsistent. 

Of course, in the wake of this Court’s opinion in Lightbourne additional 

changes have been made which obscure the inmate and conceal the process from 

witness observation. Most predominantly, the physical location of the gurney and 

therefore the physical location of the inmate has been changed. The gurney has been 

positioned in such a way that most of the inmate is difficult to view, if at all.  The 

inmates face is further from the witness room and obstructed by the inmates feet. 

(Affidavit of Neal Dupree, Att. E). At least three accounts have indicated that the IV 

tubing is entirely obstructed from view because of this positioning.  (Att. E, F, and 

G).   

 Further obscuring signs of consciousness, the DOC began concealing the 

condemned inmate’s hands and feet during executions with no justifiable reason. 

Inmates hands have been reported to have “gloves” over them. (Reporter’s Notebook 
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– Reporting the Execution of Mark James Asay, by Greg Angel, August 24, 2017, 

Att. G).  One witness described the inmate’s hands as ACE bandaged in a fist. 

(Affidavit of Richard Kiley, Att. F). Another has described it as looking like white 

mittens, all the way up wrist.  (Affidavit of Neal Dupree, Att. E ). Additionally, the 

inmate’s feet are covered by a sheet and entirely obstructed from view. According 

to an affidavit provided by Dr. David Lubarsky, see Jackson v. Palmer et al., No. 

3:14- cv-01149-MMH-JBT, Doc. 14-5, “the signs that someone is not insensate can 

be very subtle” and these subtle signs are often seen as movement in the feet or 

hands.  Tightly bandaging the inmate’s hands and covering the inmate’s feet with a 

sheet “would prevent the observation of the subtle fine motor movements one would 

see if a person is either not unconscious or has awakened during the execution.” 

(Affidavit of Dr. David Lubarsky, Att. H).12 

 While this Court has routinely said it “cannot interfere with the DOC's 

decisions in these matters unless the petitioner shows that there are inherent 

deficiencies that rise to an Eighth Amendment violation, Lightbourne v. McCollum, 

969 So. 2d 326, 352 (Fla. 2007), a pattern of inconsistency in the administration of 

the consciousness check and concealment of what may be signs of consciousness 

                                                 
12 While Dr. Lubarsky addresses the previous protocols requiring midazolam as the 

first drug to render the inmate unconscious, his concern about concealing the very 

areas where subtle movements indicate a lack of unconsciousness equally applies to 

the use of etomidate where the unconsciousness of the inmate is equally crucial 

before the administration of the very painful second and third drugs. 
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demonstrate deficiencies in how the process is being carried out. The process of 

assessing consciousness is a critical step that must be conducted and where it is being 

administered inconsistently or not all renders the procedure compromised such that 

it creates a substantial risk of pain. This is more so with the use of etomidate. As 

Justice Pariente recognized “[t]his is especially concerning in light of the evidence 

presented in this case that the new drug, etomidate, produces an incredibly short state 

of unconsciousness.” Asay v. State, No. SC17-1400, 2017 WL 3472836, at *9 (Fla. 

Aug. 14, 2017)(Pariente, J. dissenting). Of course, if the DOC would take the 

humane step in moving to a one drug protocol using pentobarbital or properly 

compounded pentobarbital as numerous states have successfully used, alleviating 

the excruciating second and third drugs, the perils which require a consciousness 

assessment would be alleviated. 

 As the DOC continues to make unresearched, untested changes to the drug 

protocol, the process by which they administer those drugs and carry out an 

execution has not been subject to judicial review in over 10 years. Instead, judicial 

review gives way to deference to a presumption that DOC will act in accordance 

with its protocols as DOC and the State continue its relentless fighting to avoid 

disclosing any records, the very records that would lend transparency to the process 

and allow for such review The affidivaits provided by Mr. Hannon and media reports 

show a pattern on the part of DOC of inherent deficiencies sufficient to pierce any 
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presumption. At minimum, Mr. Hannon has demonstrated a need for record and 

evidentiary development which he has been denied. The record does not 

conclusively refute Mr. Hannon’s claims. 

CLAIM III 

THE ARBITRARY AND STANDARDLESS POWER 

GIVEN TO FLORIDA’S GOVERNOR TO SIGN 

DEATH WARRANTS RENDERS THE FLORIDA 

CAPITAL SENTENCING SCHEME 

UNCONSTITUTIONAL UNDER THE EIGHTH 

AND FOURTEENTH AMENDMENTS TO THE 

UNITED STATES CONSTITUTION AND 

CORRESPONDING PROVISIONS OF THE 

FLORIDA CONSTITUTION. 

 

 “The signing of the warrant is merely one step in the process of imposing a 

legally and constitutionally imposed sentence. There’s nothing arbitrary or 

capricious about it.” (October 12, 2017 Case Management Conference p. 31)  

 This was  one of  the arguments relied upon by the State at the case 

management conference in opposition to Mr. Hannon’s successive Rule 3.851 

motion in circuit court below. The State’s argument fails to reflect that the 

Governor’s signing of a death warrant is not “merely one step” in the process of 

carrying out a sentence of death, but an essential step similar to that entrusted to a 

capital jury at penalty phase or a judge imposing the sentence of death. And because 

the Governor’s signing of the warrant is an essential step in the process, it too, like 

the role of the jury or the role of a judge, must be exercised with discretion in order 
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to satisfy the Eighth Amendment prohibition against the arbitrary and capricious 

application of the death penalty. See Furman v. Georgia, 408 U.S. 238, 310 (1972); 

Gregg v. Georgia, 428 U.S. 153, 199 (1976). 

Years ago, prior to Espinosa v. Florida, 505 U.S. 1079 (1992) the State 

consistently contested whether a Florida jury who recommends a sentence to the 

judge in a capital case is subject to the Eighth Amendment principles that constrains 

the sentencing judge’s sentencing discretion in a capital case. The State repeatedly 

argued that because the jury merely made a recommendation to the judge, and 

because it was the judge who actually decided whether to impose a sentence of death, 

the penalty phase jury was not subject to the same Eighth Amendment requirements 

that were placed upon the sentencing judge. However, following the United States 

Supreme Court’s decision in Espinosa v. Florida, that position was rejected when 

the Court determined that the jury’s role in making a sentencing recommendation 

was an essential step in the Florida capital scheme, and as such the jury’s role as a 

co-sentencer and its decision making process were subject to the same Eighth 

Amendment constraints imposed upon sentencing judges in capital cases in Florida. 

505 U.S. at 1082.  

In Hurst v. Florida, the United States Supreme Court held that Florida's 

capital sentencing scheme violated the Sixth Amendment where it required the 

judge, not the jury, to make the necessary findings of fact required to impose the 
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death penalty under Florida law. 136 S. Ct. at 620-22. Those findings included: (1) 

the aggravating factors that were proven beyond a reasonable doubt; (2) whether 

those aggravators were "sufficient" to justify the death penalty; and (3) whether 

those aggravators outweighed the mitigation. Following Hurst v. Florida, Florida's 

scheme was determined to have been unconstitutional where it permitted an 

"advisory" jury to render a generalized recommendation for life or death by a 

majority vote, without specifying the factual basis for the recommendation, and then 

permitting the sentencing judge alone, notwithstanding the jury's recommendation, 

to conduct the requisite fact-finding. Id. at 622. In striking down that scheme, the 

Court held that the jury, not the judge, must make the findings of fact required to 

impose death. Id. On remand, this Court then applied the holding of Hurst v. Florida, 

and further found that the Eighth Amendment required unanimous jury fact-finding 

as to each of the required elements as well as a unanimous recommendation by the 

jury to impose the death penalty. Hurst v. State, 202 So. 3d at 53-59. This Court 

noted that the function of the unanimity rule is to ensure that Florida's death-

sentencing scheme complies with the Eighth Amendment. Id. at 60-61. This means 

that the death penalty “may not be arbitrarily imposed,” and any capital sentencing 

law must “ensure that the death penalty is not being arbitrarily or capriciously 

imposed.” Id. (citing Gregg v. Georgia, 428 U.S. at 199). 
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 The decisions in both Hurst v. Florida and Hurst v. State provide further 

support for  the argument that the process by which the Governor signs the warrant 

of execution and the manner in which it provides him absolute discretion in which 

individuals he selects, constitutes a violation of the Eighth Amendment. The 

decision by a Florida governor to sign a death warrant is just as necessary as the  

jury’s unanimous findings at the penalty phase and sentencing judge’s decision to 

sign his name to a document imposing a sentence of death. In Florida, no death 

sentence can be imposed unless a jury unanimously finds all facts necessary to 

recommend death and unanimously recommends death and the judge signs the 

sentencing order imposing a sentence of death. Similarly, no individual who receives 

a sentence of death will in fact be executed until the Governor exercises his 

discretion to sign a death warrant. The Governor’s absolute discretion to decide who 

lives and who dies must be compared with the standards and limits placed upon a 

capital sentencing jury and a sentencing judge’s decision to impose a death sentence. 

The Eighth Amendment requires there to be a principled way to distinguish between 

who is executed by a state and who is not. 

Furthermore, there is really no principled way to distinguish between the 

individual who signs a document entitled “the sentence” which imposes a death 

sentence (a necessary step before an individual in Florida can be executed) and the 

individual who signs a document entitled “death warrant,” which is an equally 
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necessary step before an individual in Florida can be executed. And for the same 

reasons that the Florida penalty phase jury’s recommendation must be unanimous, 

the Governor’s absolute power to sign or not sign a death warrant must be subject to 

the Eighth Amendment. Without the Governor’s signature upon a death warrant, an 

individual housed on Florida’s death row will never be executed. Currently without 

any meaningful standards constraining the Governor’s otherwise absolute discretion, 

Florida capital sentencing scheme violates the Eighth Amendment principles set 

forth in Furman v. Georgia. 

There must be enforceable standards placed upon the Governor's otherwise 

limitless power to decide out of those inmates who are on Florida's death row who 

lives and who dies. The Eighth Amendment requires that there must be a principled 

way to distinguish between those who receive a death warrant (which is necessary 

to authorize a death sentence to be carried out) and those who do not receive a death 

warrant and who are thus not subject to execution until the Governor decides to sign 

a death warrant authorizing their execution. The lower court failed to address Mr. 

Hannon's Eighth Amendment argument entirely. 

 On October 6, 2017 Governor Scott signed a warrant on Mr. Hannon 

scheduling his execution for November 8, 2017. Why Governor Scott chose Mr. 

Hannon over any other death-sentenced inmate or how he did so, is entirely 

unknown. The arbitrary process by which Governor Scott exercised his absolute 
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discretion to put his signature on a continuous warrant authorizing Mr. Hannon’s 

execution violates the Eighth Amendment. It allows for the arbitrary execution of 

Florida’s death row inmates. It causes the death warrant signing process to appear to 

be a lottery. There are numerous death row inmates, the number of which we do not 

even know, who have presented federal habeas petitions to the federal courts and 

who have had the federal courts refuse to grant any habeas relief. There is no 

principled way to distinguish between Mr. Hannon (and the decision to sign his death 

warrant and authorize his execution) from any of these other individuals who have 

completed one round of collateral review (and the decision to not sign their death 

warrant). For that matter, there is no principled way to distinguish between Mr. 

Hannon, and the Governor’s decision to authorize his execution, and the hundreds 

of individuals on Florida’s death row, and the Governor’s decision to exercise his 

discretion by not signing a death warrant authorizing their execution. 

 It is unknown how many inmates were passed over who had been through the 

federal appeals process. There are no standards. There is no guidance. The 

Governor’s discretion is absolute. The process can only be described as a lottery; the 

very kind of system that the United States Supreme Court in Furman v. Georgia said 

would no longer be allowed. 

In addition to being arbitrary, the warrant procedure is also improper in the 

manner which it allows the State to violate due process by influencing the decision 



 53 

of the Governor without any “‘notice and opportunity for hearing appropriate to the 

nature of the case.’” Cleveland Bd. of Ed. v. Loudermill, 470 U.S. 532, 542 (1985), 

quoting Mullane v. Central Hanover Bank & Trust Co., 339 U. S. 306, 313 (1950). 

Under the current procedure as it is implemented there is nothing to prohibit the State 

from influencing the Governor’s decision to exercise his discretion to sign a death 

warrant on one inmate over another.  There is likewise nothing to prohibit the State 

from soliciting the Governor as to which date to choose for the execution to take 

place. As it is currently implemented, there is nothing preventing the State from 

exerting undue influence on the Governor in order to gain improper advantages 

during the course of litigation under a death warrant. Such a procedure, ultimately 

invites irregularity, and “the appearance of irregularity so permeates these 

proceedings as to justify suspicion of unfairness.” Scull v. State, 569 So. 2d 1251, 

1252 (1990). 

 Mr. Hannon’s contention that the State, the media, and family members of 

victims unduly influence the Governor’s discretionary power in signing death 

warrants is not hypothetical. In Gore v. State, 91 So. 3d 769 (Fla. 2012), Mr. Gore 

challenged the Governor’s exercise of his warrant signing power after it was learned 

that the process by which Gore had been selected was the result of external pressure 

from local media and family members of the victim. In an interview with a local 

news outlet, Governor Scott stated that the signing of Gore’s warrant was the direct 
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result of a meeting he had with an editorial board during which he was asked about 

the fact that he had not yet to that time signed a warrant on Gore. Review of the 

videotape from that meeting shows that Governor Scott had been unaware of Gore’s 

case at the time and did not even know whether Gore was eligible for the signing of 

a warrant. When pressed further for why nothing had been done to carry out Gore’s 

execution despite it being over 29 years, Governor Scott responded that he would 

look into it and get back to them.  

Twelve days later, the Florida Parole Commission sent a letter to the Victim’s 

Advocate at the Office of the Attorney General informing them that the Governor 

had referred Gore’s case to their office with instructions to complete an update to 

the investigation and provide a full detailed report. It further instructed that it felt it 

would be helpful to have any written comments from the victim’s family so that they 

could be included in the Governor’s final report. Less than eight weeks after the 

meeting with the editorial board, Governor Scott signed Gore’s warrant. Given that 

timeline and record of events, there can be no debating that the decision to authorize 

the signing of Gore’s warrant turned on partial interests of family members and those 

with special access to the Governor.   

The process by which the Governor signed a death warrant in Valle v. State, 

70 So. 3d 530 (Fla. 2011) was likewise tainted by outside influences from media and 

victim family members. One week prior to the signing of Valle’s warrant, Governor 
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Scott had been ridiculed in the press and online for failing to sign death warrants 

during his first six months in office. Additionally, in the months leading up to the 

signing of Valle’s warrant, the Governor had also received letters from the victim’s 

daughter on at least three occasions requesting an explanation as to why Valle had 

not yet been executed. After receiving the letters and hearing the criticisms of his 

failure to date to have signed any death warrants, Governor Scott signed a warrant 

on Valle on June 30, 2011.  

Even more troubling than the circumstances in Valle and Gore are the 

circumstances that lead to the recent signing of the death warrant in Asay v. State, 

No. SC17-1400, 2017 WL 3472836 (Fla. Aug. 14, 2017). Following the Governor’s 

signing of a warrant, the Florida Supreme Court stayed the execution pending the 

appeal of the denial of postconviction relief. After the Court subsequently affirmed 

the denial of postconviction relief, it then lifted the stay of Mr. Asay’s proceedings. 

Mr. Asay then filed a motion for rehearing which was denied. Thereafter, Mr. Asay 

timely sought certiorari review in the United States Supreme Court. 

 On the day before the State’s brief in opposition to certiorari was due, the 

State requested an extension of time, which the Supreme Court granted. Then, two 

days before filing the State’s brief in opposition, Attorney General Pam Bondi sent 

a letter to Governor Scott stating that, “Pursuant to §922.06(b) Fla. Stat., I hereby 

certify that the stay issued by the Florida Supreme Court has been lifted...” On that 
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same day, Governor Scott re-scheduled Mr. Asay’s execution and the Attorney 

General filed its brief in opposition to Mr. Asay’s petition for writ of certiorari. 

 Mr. Asay had litigation pending at the time his execution date was re-set 

which was tainted by the State’s actions. Had the execution not been re-scheduled, 

the Supreme Court would have decided whether certiorari was warranted at the 

opening of the 2017 session in October – after the Court’s summer recess. Without 

a pending execution date, it required only four of the nine justices to grant the 

petition. With an execution date set, it required five of the nine justices to stay Mr. 

Asay’s execution before the petition could be granted. Thus, in requesting an 

extension to file the brief in opposition until after the Supreme Court was in recess 

and then advising the Governor that it was appropriate to re-schedule the execution, 

the State gained an advantage. 

 The randomness of the Governor warrant signing power under Florida law 

and the manner in which he used that power to sign Mr. Hannon’s death warrant 

violates the Eighth Amendment and renders Florida death penalty scheme 

unconstitutional and invalidates Mr. Hannon’s sentence of death. The Governor’s 

power, which includes the absolute discretion to sign or not sign a death warrant, 

renders the actual execution of a death sentence arbitrary and capricious in violation 

of the Eighth Amendment. The decision to authorize an execution should not turn 

on the word of unknown witnesses, undisclosed letters from victims’ family 
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members, criticism from the press, or legal or political expediency. Nor should it 

turn on whether the Department of Corrections has the ability or inability to carry 

out the execution. To the extent, the Governor allowed others to influence his 

decision, Governor Scott’s actions arbitrarily excluded Mr. Hannon from 

participating in this process. Of course, the touchstone of due process is notice and 

reasonable opportunity to be heard. The right to due process entails “‘notice and 

opportunity for hearing appropriate to the nature of the case.’” Cleveland Bd. of Ed. 

v. Loudermill, 470 U.S. 532, 542 (1985), quoting Mullane v. Central Hanover Bank 

& Trust Co., 339 U.S. 306, 313 (1950). “[F]undamental fairness is the hallmark of 

the procedural protections afforded by the Due Process Clause.” Ford v. Wainwright, 

477 U.S. 399, 424 (1986)(Powell, J., concurring in part and concurring in the 

judgment). In addition to violating the Eighth Amendment, Mr. Hannon’s execution 

has been approved without providing any notice or opportunity to be meaningful 

heard as to why the Governor should not sign a continuous warrant. 

 The circuit court denied Mr. Hannon’s claim for relief finding that the Florida 

Supreme Court had repeatedly rejected claims alleging the Governor’s absolute or 

unfettered discretion in the issuance of a death warrant renders Florida’s death 

penalty scheme unconstitutional. (Order at 8). In doing so the circuit court relied 

upon past cases where the issue has been raised under warrant and rejected by this 

Court on appeal. See, e.g., Carroll v. State, 114 So. 3d 883, 887–88 (Fla. 2013); 
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(finding no merit to claim where Carroll did not not present any reason for the Court 

to recede from its prior precedent on the issue); Mann v. State, 112 So. 3d 1158 (Fla. 

2013) (finding no merit in claim and no reason to recede from precedent rejecting 

claims that Governor's unfettered discretion to select inmates for execution is 

unconstitutional); Ferguson v. State, 101 So. 3d 362, 366 (Fla. 2012) (holding based 

on precedent that circuit court properly denied claim that Governor's selection 

process is unconstitutional), cert. denied, ––– U.S. ––––, 133 S.Ct. 497, 184 L.Ed.2d 

312 (2012); Gore v. State, 91 So. 3d 769, 779–80 (Fla. 2012) (rejecting challenge to 

the Governor's unfettered discretion under the Florida Rules of Executive Clemency 

and separation of powers doctrine), cert. denied, ––– U.S. ––––, 132 S.Ct. 1904, 182 

L.Ed.2d 661 (2012); Valle v. State, 70 So.3d 530, 551–52 (Fla. 2011) (holding that 

under the doctrine of separation 888 of powers it is not this Court's prerogative to 

second-guess the executive in matters of clemency, thus rejecting claim that the 

Governor's absolute discretion to sign death warrants renders Florida's death penalty 

structure unconstitutional), cert. denied, ––– U.S. ––––, 132 S.Ct. 1, 180 L.Ed.2d 

940 (2011); Marek v. State, 14 So.3d 985, 998 (Fla. 2009) (rejecting constitutional 

challenge to the Governor's authority to sign death warrants).  

Regardless of this Court analysis in those cases, those decisions must be re-

evaluated in light of the Hurst decisions and the admonition that in order to ensure 

reliability under the Eighth Amendment there must be meaningful constraints placed 
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on those responsible for decision-making related to essential steps in carrying out a 

sentence of death. The circuit court order did not consider the arbitrariness of the 

Governor’s signing power or how the signing of the warrant is an essential step in 

the process of carrying out Mr. Hannon’s sentence, similar to that which is entrusted 

to a capital jury at penalty phase. The circuit court failed to acknowledge that 

because it is an essential step in the process it must be exercised with principled 

discretion, similar to that exercised by the jury, in order to satisfy the Eighth 

Amendment prohibition against the arbitrary and capricious application of the death 

penalty. See Furman v. Georgia, 408 U.S. 238 (1972); Gregg v. Georgia, 428 U.S. 

153 (1976). The circuit court’s failure to do so renders its denial of Mr. Hannon’s 

claim in error and warrants reversal by this Court on appeal.  

Over thirty years ago when the United States Supreme Court decided Furman 

v. Georgia, the Court announced that under the Eighth Amendment, the death 

penalty must be imposed fairly, and with reasonable consistency, or not at all. 408 

U.S. 238, 310 (1972)(per curiam).13 As explained by Justice Stewart, Furman stands 

                                                 
13 At issue in Furman were three death sentences: two from Georgia and one from 

Texas. Relying upon statistical analysis of the number of death sentences being 

imposed and upon whom they were imposed, it was argued that the death penalty 

was cruel and unusual within the meaning of the Eighth Amendment. Five justices 

agreed, and each wrote a separate opinion setting forth his reasoning. Each found 

the manner in which the death schemes were then operating to be arbitrary and 

capricious. Furman, 408 U.S. at 253 (Douglas, J., concurring) (“We cannot say from 

facts disclosed in these records that these defendants were sentenced to death 

because they were black. Yet our task is not restricted to an effort to divine what 
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for the proposition that “The Eighth and Fourteenth Amendments cannot tolerate the 

infliction of a sentence of death under legal systems that permit this unique penalty 

to be . . . wantonly and . . . freakishly imposed” on a “capriciously selected random 

handful" of individuals. Id. at 310. The manner in which the warrant signing process 

now functions in Florida and the manner in which it functioned in Mr. Hannon’s 

case violates the Eighth Amendment principles enunciated in Furman. Florida’s 

death penalty scheme stands in violation of the Eighth Amendment. As a result, Mr. 

Hannon’s death sentences cannot stand. An evidentiary hearing, and thereafter relief, 

is warranted. 

                                                 

motives impelled these death penalties. Rather, we deal with a system of law and of 

justice that leaves to the uncontrolled discretion of judges or juries the determination 

whether defendants committing these crimes should die or be imprisoned. Under 

these laws no standards govern the selection of the penalty. People live or die, 

dependent on the whim of one man or of 12.”); Id. at 293 (Brennan, J., concurring) 

(“it smacks of little more than a lottery system”); Id. at 309 (Stewart, J., concurring) 

(“[t]hese death sentences are cruel and unusual in the same way that being struck by 

lightning is cruel and unusual”); Id. at 313 (White, J., concurring) (“there is no 

meaningful basis for distinguishing the few cases in which it is imposed from the 

many cases in which it is not”); Id. at 365-66 (Marshall, J., concurring). 
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CLAIM IV 

MR. HANNON’S SENTENCE VIOLATES FURMAN 

v. GEORGIA BECAUSE IT IS 

DISPROPORTIONATE, DISPARATE AND 

INVALID IN COMPARISON TO HIS CO-

DEFENDANTS SENTENCES CONTRARY TO ART 

I, SEC. 9 OF THE FLORIDA CONSTITUTION AND 

THE SIXTH, EIGHTH AND FOURTEENTH 

AMENDMENTS TO THE UNITED STATES 

CONSTITUTION. 

 

It has long been established that under the Eighth Amendment the punishment 

for a crime must be graduated and proportioned to the offense. See Atkins v. Virginia, 

536 U.S. 304, 311 (2002). The concept of proportionality is central to the Eighth 

Amendment and the Constitution’s ban on cruel and unusual punishment. Because 

the death penalty is the most severe punishment that can be imposed, the Eighth 

Amendment has been held to apply with special force. Roper v. Simmons, 543 U.S. 

551, 568 (2005). Under the Eighth Amendment, capital punishment must be limited 

to those offenders who commit a narrow category of the most serious crimes and 

whose extreme culpability makes them the most deserving of execution. Id. at 568; 

(quoting Atkins, 536 U.S. at 319).  

Pursuant to the Eighth Amendment, and under Florida law, this Court has an 

independent obligation to review each case where a death sentence is imposed.  “The 

death penalty is reserved for ‘the most aggravated and unmitigated of most serious 

crimes.’ Clark v. State, 609 So. 2d 513, 516 (Fla. 1992) (quoting State v. Dixon, 283 
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So. 2d 1, 7 (Fla. 1973).  This Court is required to review each case where a sentence 

of death is imposed to determine whether death is the appropriate punishment. See 

Morton v. State, 789 So. 2d 324, 335 (Fla. 2001). In deciding whether death is a 

proportionate penalty, this Court is required to consider the totality of the 

circumstances of the case and compare the case with other capital cases. See Urbin 

v. State, 714 So.2d 411, 417 (Fla.1998). 

 In cases where more than one defendant was involved in the commission of 

the crime, this Court performs an additional analysis of relative culpability. 

Underlying the Court’s relative culpability analysis is the principle that equally 

culpable co-defendants should be treated alike in capital sentencing and receive 

equal punishment. See Ray v. State, 755 So.2d 604, 611 (Fla.2000). The obligation 

to review the sentences of similarly situated individuals has been part of this Court’s 

proportionality review since it upheld the death penalty in State v. Dixon, 283 So.2d 

1, 7 (Fla. 1973). See also Fitzpatrick v. State, 527 So.2d 809, 811 (Fla. 1988); Slater 

v. State, 316 So.2d 539, 542 (Fla. 1975). As this Court explained in Scott v. Dugger, 

604 So. 2d 465, 468 (Fla. 1992), “Even when a codefendant has been sentenced 

subsequent to the sentencing of the defendant seeking review on direct appeal, it is 

proper for this Court to consider the propriety of the disparate sentences in order to 

determine whether a death sentence is appropriate given the conduct of all 

participants in committing the crime.” When a co-defendant is equally culpable or 
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more culpable than the defendant disparate treatment of the co-defendant(s) may 

render a defendant’s punishment disproportionate under the Eighth Amendment. See 

Downs v. State, 572 So 2d 895 (Fla. 1990); Slater v. State, 316 So. 2d 539 (Fla. 

1979). 

A proper proportionality analysis of the relative culpability of Mr. Hannon 

and his co-defendants, taking into consideration the disparate sentences of all three 

co-defendants and comparing the record from Acker’s 2001 re-trial and Mr. 

Hannon’s trial, establish that Mr. Hannon’s sentences are disproportionate. In 

contrast to Mr. Hannon’s two death sentences, following re-trial Acker received one 

life sentence and another sentence of 22 years. Richardson was sentenced to 5 years, 

serving only 14 months of that sentence. Mr. Hannon was the only one who received 

death sentences.  

On November 17, 2016, in McCloud v. State, 208 So. 3d 668, 687 (Fla. 2016), 

this Court, for the first time, rejected the limitation “prohibiting a relative culpability 

analysis when a codefendant is convicted or pleads guilty to a different degree of 

murder than the primary defendant.” Prior to McCloud the Court’s precedent was 

well settled: relative culpability analysis was prohibited where a codefendant was 

convicted or pled guilty to a lesser offense. Any relative culpability analysis 

following Mr. Acker’s retrial would have been prohibited.  
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McCloud now opens the door for consideration of Mr. Acker’s 2001 

convictions and sentences as well as consideration of Richardson’s plea and 

subsequent 14 month sentence. In recognizing that the importance of proportionality 

review is due to the uniqueness and finality of death, the Court explained that 

acceptance of a plea, or a conviction of a lesser offense, “does not automatically 

mean that the codefendant was less culpable.” Id. at 689. As this Court noted, “on 

balance, the fact that [Hannon’s] co-defendants were convicted of a lesser degree of 

murder is not dispositive of their relative culpabilities. 208 So. 3d at 689. Such is the 

same here where the record from trial and in postconviction demonstrates that the 

finding that Mr. Hannon was the most culpable of the defendants is not supported 

by the record. Given the record in this case, “the [ ] sentences imposed against 

[Hannon’s] codefendants preclude [Hannon’s] death sentence.” McCloud, 208 So. 

3d at 689. This Court must ensure that he death penalty is not imposed arbitrarily or 

capriciously. 

In denying Mr. Hannon’s successive Rule 3.851 below the circuit court held 

that Mr. Hannon’s claim was procedurally barred as it had been raised and rejected 

by this Court on direct appeal and was untimely under Fla. R. Crim. P. 3.851(1)-(2) 

(2017). (Order at 11-12). Those findings, however, are contrary to this Court’s case 

law. Mr. Hannon’s claim is not procedurally barred. The circuit court determination 

to that extent ignores entirely that prior to McCloud, the state of Florida law was 



 65 

settled that in cases of disparate treatment between co-defendants, where one 

defendant was convicted or pled guilty to a lesser crime, arguments as to 

disproportionate treatment would not support a claim for relief. Shere v. Moore, 830 

So. 2d 56 (Fla 2002); see also Smith v. State, 998 So. 2d 516, 528 (Fla. 2008) (“We 

have previously rejected claims of disparate sentencing when the codefendant's 

sentence resulted from his entry of a plea or prosecutorial discretion.” (citing 

England, 940 So. 2d at 406)). However, in McCloud v. State, this Court further held:  

“We reject the principle of law that hamstrings this Court’s 

ability to conduct a full proportionality review, including 

a relative culpability analysis, simply because the State 

allowed a co-defendant to enter a plea to murder that 

resulted in a life sentence.” 

 

208 So. 3d at 688. Following McCloud, the proportionality review that had been 

previously conducted by this Court on direct appeal is no longer reliable under the 

Eighth Amendment for two reasons. First, based on the existing precedent at that 

time, the Court would not have considered codefendant Ron Richardson’s 

involvement in the crime and plea.  Nor would the Court have considered that he 

pled to accessory after the fact with a sentence of five years (R. 1156, 1807, 1809) 

and only served 14 months of that sentence in jail.  

Second, after Mr. Hannon’s direct appeal, codefendant James Acker, upon 

retrial in 2001, was convicted of first degree and second degree murder and received 

sentences of life and 22 years respectively.  When this Court conducted its 
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proportionality analysis in Hannon’s direct appeal, this Court did not have before it 

for its consideration the record of Acker’s re-trial in 2001. This Court’s prior 

proportionality analysis did not consider that at his re-trial Acker was convicted of 

a lesser crime, (first degree and second degree murder) and was sentenced to life and 

22 years respectively. It also was not able to factor into its analysis the evidence 

from the 2001 re-trial establishing that Mr. Hannon and Acker were equally 

culpable. Because this Court’s analysis on direct appeal pre-dated Acker’s re-trial, 

it was not conducted with the benefit of full consideration of the extent of disparate 

treatment that is now established through Acker’s 2001 record on appeal.  

Pursuant to McCloud, the fact that one of Mr. Hannon’s co-defendants has 

been convicted of first degree and second degree murder and received sentences of 

life and of 22 years respectively and the fact that his other co-defendant pled guilty 

to accessory after the fact and received a sentence of 5 years, must be considered 

when conducting a proper, reliable proportionality analysis. Anything less violates 

the Eighth Amendment. 

 Additionally, Mr. Hannon’s claim is not untimely as it is properly within the 

one year time period limitation under Fla. R. Crim. P. 3.851(d). This Court has noted 

on previous occasions that claims dealing with proportionality may be raised as 

newly discovered evidence in a motion for postconviction relief. See Wright v. State, 

19 So. 3d 277, 305 (Fla. 2009); Stein v. State, 995 So. 2d 329, 341–42 (Fla. 
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2008); Scott v. Dugger, 604 So. 2d 465, 468–69 (Fla. 1992). Following this Court’s 

decision in McCloud, the lesser convictions and sentences of Mr. Hannon’s co-

defendants constitute new evidence that was required to be considered in the totality 

of circumstances when conducting a review of relative culpability. Prior to 

McCloud, Mr. Hannon’s claim of disproportionate treatment based on the fact of his 

co-defendants’ convictions for lesser offenses and receipt of lesser sentences was 

not cognizable and would have been considered meritless. See England v. State, 940 

So. 2d 389, 406 (Fla. 2006), as revised on denial of reh'g (Sept. 28, 2006); see also 

Kight v. State, 784 So. 2d 396, 401 (Fla. 2001); see also San Martin v. State, 705 So. 

2d 1337, 1350–51 (Fla. 1997) (upholding court's rejection of codefendant's life 

sentence as a mitigating circumstance where codefendant's plea, sentence, and 

agreement to testify for the State were the products of prosecutorial discretion and 

negotiation); Brown v. State, 473 So. 2d 1260, 1268–69 (Fla. 1985) (finding that 

death sentence was proper even though accomplice received disparate prosecutorial 

and judicial treatment after pleading to second-degree murder in return for life 

sentence).  

It was not until this Court’s decision in McCloud v. State on November 17, 

2016, that Mr. Hannon’s claim of disparate treatment became available. Mr. Hannon 

raised a claim challenging this Court’s previously conducted proportionality analysis 

in a successive motion for postconviction relief within the one-year time limitation 
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as required under Fla. R. Crim. P. 3.851 (d). As such, his claim is not untimely under 

the rule.  

The prior proportionality review conducted by this Court on direct appeal is 

no longer reliable standing in light of McCloud and the record of Acker’s 2001 re-

trial. See McCloud, 208 So. 3d at 688 (“we reject any principle of law that hamstrings 

this Court’s ability to conduct a full proportionality review, including a relative 

culpability analysis, simply because the State allowed a co-defendant to enter a plea 

to murder that resulted in a life sentence.”). As such, Mr. Hannon’s claim regarding 

proportionality has been properly raised and is not procedurally barred.  

Underlying Eighth Amendment jurisprudence is the principle that punishment 

should be directly related to the personal culpability of the criminal defendant. See 

Penry v. Lynaugh, 492 U.S. 302, 319 (1989). Where punishment is not directly 

related to, or exceeds the culpability of the defendant, it runs afoul of the Eighth 

Amendment. See Atkins v. Virginia, 536 U.S. at 311; (it is a precept of justice that 

punishment for crime should be graduated and proportioned to [the] offense.”) 

(citing Weems v. United States, 217 U.S. 349, (1910). For that reason, the assessment 

of the relative culpability of co-defendants in a capital case is a critical consideration 

in ensuring the reliability of a sentence of death and whether it runs afoul of the 

prohibition against cruel and unusual punishment. 

Trial Evidence 
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 Comparison of the record from Mr. Hannon’s trial and Acker’s 2001 trial 

supports the argument that at minimum Acker was equally culpable to Mr. Hannon. 

Most significantly, Richardson’s testimony established it was Acker who was the 

instigator and driving force behind the crime, not Mr. Hannon. See McCloud, 208 

So. 3d at 688 (“the determination that he was not an instigator of the crimes is 

significant.”); Cf. Hazen v. State, 700 So. 2d 1207, 1214 (Fla. 1997). Richardson 

testified at the 2001 re-trial that it was Acker, not Mr. Hannon, who presented the 

idea to go over to see Snyder and Carter. (State of Florida v. Acker, Case No. 91-

10304 ; Vol 6. P. 449, 452-53). Also it was Acker, not Mr. Hannon, who had issues 

with Snyder as a result of an incident that had occurred prior to that night where 

Snyder had fired a pistol multiple times in Acker’s mother’s residence in Indiana 

and made threats to Acker and his sisters.14 (State of Florida v. Acker, Case No. 91-

10304; Vol 6. P. 449-50)15 The State also argued that Acker was the instigator and 

the planner of the crimes. (State of Florida v. Acker, Case No. 91-10304; Vol 9, P. 

902). Emphasizing Acker’s role, the prosecutor argued that “of all the people in the 

                                                 
14 Testimony at both trials showed that Acker’s sister Toni was in a tumultuous and 

abusive relationship with victim Snyder. 
15 Mr. Hannon did not previously cite to Acker’s 2001 retrial record on appeal below. 

However, the reason for not doing so was because counsel was not in possession of 

a complete copy of Acker’s 2001 retrial record until public records production under 

the current warrant. Mr. Hannon had previously made efforts to acquire the 2001 

record but was unsuccessful in obtaining a complete copy until the State discovered 

it in its possession after the warrant was signed and after its objections to public 

records had been sustained. See Argument I.  
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world” Acker had the motive to murder (State of Florida v. Acker, Case No. 91-

10304; Vol 9, P. 894).16 

Acker was also the driving force behind the planning and carrying out of the 

crime. It was Acker who came up with the plan to drive Richardson’s brother’s car 

over to the apartment complex rather than his own truck. (State of Florida v. Acker, 

Case No. 91-10304; Vol 6. P. 454). It was also Acker who was responsible for 

driving the car to the apartment complex. (State of Florida v. Acker, Case No. 91-

10304; Vol 6. P 460). Once at the apartment complex it was Acker who directed Mr. 

Hannon to knock on the door while Acker stood to the side of the entrance so as to 

avoid detection. (State of Florida v. Acker, Case No. 91-10304; Vol 6. P. 464).  

Based upon that evidence, it is clear that it was Acker who had predisposition 

to commit the crime, motive for wanting to do so as retribution for what had 

happened at his mother’s house in Indiana, and the initiative to set out to planning 

and carrying through the plan. It strains logic to argue that Mr. Hannon, rather than 

Acker, had an equal or greater motive to travel over to the apartment complex to 

confront and kill both victims. In fact, for the first time during Acker’s 2001 trial, 

                                                 
16 Evidence was also presented at Acker’s retrial that suggested Richardson disliked 

Carter and had motive for wanting to kill him.  Michelle Helm, a former girlfriend 

of Richardson, testified that Richardson had accused her of sleeping with or having 

an affair with Robby Carter while they were together. (State of Florida v. Acker, 

Case No. 91-10304; Vol 8. P. 846). The only person with no apparent motive was 

Mr. Hannon. 
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Richardson remembered Acker telling Mr. Hannon “I wanted to see the son of a 

bitch suffer” (State of Florida v. Acker, Case No. 91-10304; Vol 6. P. 477). Thus, 

review of the record from both Mr. Hannon’s and Acker’s 2001 re-trial establish it 

was Acker, not Mr. Hannon, who was more responsible for the planning and carrying 

out of the crimes. See Craig v. State, 510 So. 2d 857, 870 (Fla. 1987) (It is correct 

to say that the degree of participation and relative culpability of an accomplice or 

joint perpetrator, together with any disparity of the treatment received by such 

accomplice as compared with that of the capital offender being sentenced, are proper 

factors to be taken into consideration in the sentencing decision). 

The record from both trials also establishes that it was Acker who initiated the 

violence. After the door to the apartment was opened, it was Acker who lunged past 

both Mr. Hannon and Richardson as they entered the apartment. Snyder then 

repeatedly stabbed Snyder (R. 1180; State of Florida v. Acker, Case No. 91-10304; 

Vol 6. P. 465-66). At both Mr. Hannon’s and Acker’s trials, Dr. Diggs testified that 

any one of the multiple stab wounds, including those inflicted by Acker, were lethal. 

He explained that each wound was lethal “at a pretty rapid rate” and determined 

specifically the cause of death to be multiple stabbing and cutting wounds to the 

body (R. 497, 501)(State of Florida v. Acker, Case No. 91-10304; Vol 8. P. 741-

42)(Finding that any one of the stab wounds would be fatal and determining cause 

of death to be multiple stab wounds). The prosecutor at both trials agreed.  The 
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prosecutor argued at both trials that “just about any of the stab wounds would have 

killed him…But the ones in the front, they would have killed him. The ones in the 

back they would have killed him. Even the one that ripped his stomach open that 

spilled his guts out would have killed him…But he was a walking dead man.” (State 

of Florida v. Acker, Case No. 91-10304; Vol 4. P. 206-7)(Cf. R. 218-19) All of these 

wounds were inflicted by Acker. It cannot be said that Mr. Hannon was more 

culpable. Because any one of the stab wounds were lethal, Acker was at the very 

least equally culpable. 

Additionally, a critical factor which cannot be overlooked, is that much of the 

evidence relied upon by this Court to establish Mr. Hannon’s greater culpability 

could only have come from the testimony of co-defendant Ron Richardson. 

Richardson’s testimony, by the most generous of descriptions, can only be 

categorized as self-serving and contradictory. It was Richardson’s testimony that this 

Court relied upon to establish that Mr. Hannon had been responsible for killing both 

victims. Yet, according to Richardson’s ever changing tale of events, he never saw 

Mr. Hannon kill either victim. Richardson’s testimony at Mr. Hannon’s trial that he 

saw Snyder’s throat cut was contradicted his prior testimony that he had not seen 

whether Snyder’s throat was cut, only that he heard a “hasping” sound and then he 

looked down at Snyder. It was only after further questioning that Richardson then 

testified that he had seen Snyder’s throat had been cut. (R. 1182-83). When pressed 
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on cross examination as to why he had not previously mentioned the fact he saw 

Snyder’s cut throat when he gave a sworn statement the day before prior to trial, 

Richardson merely prevaricated and testified that he had not been able to remember 

whether Snyder’s throat had been cut the day before when he had given his statement 

but had “remembered it last night” before spontaneously testifying to it the next day. 

(R. 1184, 1209-10).  Nonetheless, the record demonstrates that it was not the 

laceration to the throat that was the cause of death. 

Richardson also never saw who killed Carter. Richardson testified at Acker’s 

retrial that after having raced into the apartment and repeatedly stabbing Snyder, 

Acker had washed his hands in the sink and then ran up the stairs to chase after 

Carter. (R. 1182) (State of Florida v. Acker, Case No. 91-10304; Vol 6. P. 469). 

Richardson saw Mr. Hannon go up the stairs as well, but he did not follow either of 

them. (R. 1184) (State of Florida v. Acker, Case No. 91-10304; Vol 6. P. 469). 

Richardson testified that he heard only one gunshot before leaving the apartment and 

then subsequently only after leaving the apartment, he heard additional gunshots as 

he was walking away. (R. 1185). He had no firsthand knowledge of what had 

happened upstairs or who had been responsible for Carter’s death. (R. 1191). While 

Richardson testified, at Mr. Hannon’s trial that he (Hannon) told him he shot Carter 

(R. 1191-92), Richardson did not testify to this at Acker’s trial.  The prosecutor did 

not ask Richardson at Acker’s trial who shot Carter. 
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During opening argument at Acker’s 2001 trial, the prosecutor argued to the 

jury that after stabbing Snyder, Acker went to the kitchen to wash his hands and 

“[y]ou’ll see some pictures. You’ll see the diluted blood.” (State of Florida v. Acker, 

Case No. 91-10304; Vol 4. P. 208-9).  The prosecutor then argued with respect to 

Carter hiding under the bed before he is shot: 

The bed’s lifted up. The hand grabs him seeing the diluted 

blood diluted with water. His hands lifted up.  The gun is 

placed alongside his ribs. Bang, bang, bang, bang, bang. 

Six times right into his side underneath his armpit. 

 

(State of Florida v. Acker, Case No. 91-10304; Vol 4. P. 211). The fact that one 

assailant held Carter while the other assailant shot him was echoed during closing 

arguments.  Again while describing Carter hiding under the bed the prosecutor 

argues:  

That’s when somebody grabbed his foot. There’s blood on 

the foot. There’s blood on the door where the first person 

in, Acker, opening the bedroom door where he got blood 

from his hand, from his arm onto the door. He’s assisting 

Mr. Hannon while the shots are being walked down Mr. 

Carter’s body. 

 

(State of Florida v. Acker, Case No. 91-10304; Vol 9, P. 901). Of course during Mr. 

Hannon’s trial, a similar scene is described by the prosecutor: 

One of his assailants are behind him. One of his assailants 

has blood on his arm, hits the door, leaves blood as the 

door is forced open.  They run into the room. One to lift 

the bed, one to hold his feet and leave blood on his feet, 

and one to put the gun on his side and pull the trigger… 
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(R. 221).17 According to the record at both trials, both Acker and Hannon chased 

after the victim, one of them lifted the bed and grabbed the victim while the victim 

was shot. They are equally culpable.  

Richardson’s testimony at both trials was also indicative of his role as a hired 

gun for the State. It smacked of pandering to the State’s objectives at each respective 

trial and it lacked credibility and was self-serving. He admitted lying about the alibi 

he had previously given that he had been playing quarters all night at his house with 

Mr. Hannon. (R. 1194-95). He prevaricated in his answers about why he had not 

previously indicated seeing Snyder’s throat was cut when he had given a statement 

prior to trial, blaming faulty memory. (R. 1184). He provided testimony at Acker’s 

re-trial that had not been provided at Mr. Hannon’s trial, discounting Acker’s alibi 

regarding Acker’s cashing of a check. (State of Florida v. Acker, Case No. 91-10304; 

Vol 6 P. 461). And he testified to statements of admission by each respective co-

defendant that he had failed to initially provide when speaking with authorities. (R. 

1191-92; State of Florida v. Acker, Case No. 91-10304; Vol. 6 P. 477).18 Last, and 

                                                 
17 Conveniently after the testimony of Richardson the prosecutor’s argument 

changed during closing, pointing only to Mr. Hannon as responsible (R. 1458). This 

despite the fact that Richardson testified that Acker had charged up the stairs first 

and was then followed by Hannon. Yet, at Acker’s 2001 trial the argument regarding 

Acker’s responsibility remains the same and Richardson was not asked who shot 

Carter. 
18 While Richardson testified that Mr. Hannon made statements to him admitting that 

he had shot Carter and that he had cut Snyder’s throat (R. 1191-92), those statements 

are suspect and not credible. Interestingly, his embellishments regarding purported 
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most questionably, he provided testimony minimizing the extent of his involvement 

in the crimes at both trials so that he could escape any serious degree of criminal 

responsibly. The record of his testimony from both trials makes clear that 

Richardson’s testimony was for sale and he was willing to tailor that testimony to 

whatever the situation and whomever was buying.  

Postconviction Evidence 

This Court’s prior proportionality review on direct appeal was premature and 

incomplete based upon the ineffective assistance of trial counsel and the presentation 

of false, misleading, and scientifically unreliable evidence at trial by the State. The 

Florida Supreme Court’s proportionality analysis dismissed Mr. Hannon’s claim 

finding that the death sentence is not disproportionate when a less culpable co-

defendant receives a less severe punishment and that the evidence established Mr. 

Hannon had killed both victims. Hannon v. State, 638 So. 2d 39, 44 (Fla. 1994). 

At trial the State relied upon scientific evidence to support its theory that Mr. 

Hannon was the most culpable of the three co-defendants as to both victim’s 

                                                 

statements of admission attributable to Mr. Hannon were similar to those he made at 

Acker’s re-trial in 2001 where he testified that Acker had stated to them as they were 

getting into Acker’s truck on the night of the crime: “I wanted to see that son of a 

bitch suffer” (State of Florida v. Acker, Case No. 91-10304; Vol. 6 P. 477). The 

record of his testimony from both trials establishes a penchant for impromptu and 

spontaneous embellishments and claims of faulty memory when challenged as to 

why he had not initially provided or mentioned the purported statements when he 

first spoke with the authorities.    
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murders. The State presented testimony from FBI Lab Analyst Michael Malone who 

was responsible for conducting hair and fiber analysis of evidence taken from the 

victims and the residence. (R. 542).   Malone testified that the hair and fiber samples 

collected at the scene did not match Mr. Hannon but implied that Mr. Hannon may 

still have been in the apartment on the night of the murders, failing to leave any 

evidence. Malone also testified to a fabric/textile impression that was made about 

three feet from the bottom of the outside of the door of the residence where the crime 

took place. Malone further testified that while he excluded the pants Mr. Hannon 

was wearing when he was arrested, in his expert opinion blue jeans made of a coarse 

twill weave would have been consistent with the pattern on the door. (R. 548).  

The State argued throughout trial that Mr. Hannon was wearing jeans on the 

night of the crime but had burned them afterwards to destroy the evidence. In closing 

argument the State even attempted to tie Malone’s evidence to co-defendant 

Richardson’s indicating Mr. Hannon was wearing blue jeans that night. (R. 1471). 

The State relied upon Malone’s testimony to imply Mr. Hannon was the co-

defendant most culpable for both murders as he was the one wearing jeans soaked 

in blood sufficient enough to have left the mark on the door. The State argued that 

Mr. Hannon was responsible for turning the apartment into the “Slaughterhouse” 

and was the one who was responsible for killing both victims. (R. 1457-58). 

However, had the State not presented the unscientific testimony of Malone about the 
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blue jean impression it would have challenged the State’s theory that Mr. Hannon 

was the only one covered in blood sufficient to leave such a mark. 

Along with Malone, the State’s presentation of unreliable and unscientific 

evidence through testimony of bloodstain expert Judith Bunker also impacted the 

theory as to the culpability of the co-defendants. The State relied upon her testimony 

regarding blood spatter to establish their theory as to how Mr. Hannon had allegedly 

committed the murders. More specifically, Bunker testified to the origin of the blood 

at the scene; the type of impact and direction that produced the bloodstains; the 

positions of the individuals when the bloodshed occurred; and the movements of 

individuals following the bloodshed. (R. 1101-23). Bunker testified that Snider was 

killed near the stairs, while on his knees, and that the person who killed him had 

pulled back his throat and sliced it. (R. 1121-22). No objection was lodged by trial 

counsel to any of her testimony. Despite the fact that Bunker had provided false and 

misleading information as to numerous areas regarding her education, experience, 

and expertise, (R. 1101-23) her testimony detailing Mr. Hannon as the individual 

responsible for the murders went virtually unchallenged.  

The argument that Mr. Hannon had turned the apartment into a 

“slaughterhouse” was bolstered by co-defendant Richardson, who placed much 

blame on Mr. Hannon. (R. 1457). Yet, significantly, as noted above, Richardson’s 

testimony lacked credibility as he failed to testify regarding the statements made to 
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him by Mr. Hannon at Acker’s retrial conveniently leaving them out as it suited the 

prosecutor’s theory that Acker was equally responsible for both murders. 

Richardson’s testimony also lacked credibility as to his own role in the crimes and 

in his version of events.  

 In a deposition of Michele Helm on July 9, 1991, the former girlfriend of Ron 

Richardson testified that he was a very jealous person who often accused her of 

sleeping with other men, particularly Robbie Carter and Jim Acker.  She also 

testified that he was violent and had threatened to kill her.  Mr. Hannon’s trial 

attorney never questioned her further about this information.  Trial counsel never 

questioned the fact that Richardson may have had a motive for killings Carter or at 

the very least a reason to dislike him.  Trial counsel never used this information 

during Richardson’s testimony to impeach him or show that he had a motive for the 

killings.   

Consistent with Bunker’s testimony regarding the blood spatter, Richardson 

testified that Mr. Hannon and co-defendant Acker were bloody from the crime scene. 

However, the suspected get-away vehicle was processed with luminol to detect the 

presence of blood. This testing showed the presence of blood in the front passenger 

area where Richardson testified he was seated.  Despite Crime Scene Detective Kim 

Copeland’s deposition testimony in codefendant Acker’s case, indicating that she 

removed fabric from the right front door panel because that area had luminesced, 
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Detective Mozell Linton testified that the luminol showed a “high concentration in 

the back rear seat on the right side” (R. 1301). This was inaccurate and misleading 

in that she failed to testify to the high concentration she observed in the front 

passenger seat where Richardson was seated. Further, Copeland never testified to a 

luminescence in the back seat as she did not recall during the deposition and was not 

asked about the luminol reactions at Mr. Hannon’s trial. At trial, Copeland does not 

even acknowledge processing the car for blood (R. 394) Linton’s testimony was not 

corrected. 

The only testimony indicating Mr. Hannon’s culpability is that of codefendant 

Ron Richardson.  Testimony which is inconsistent with the evidence and other 

witnesses that testified at trial and incosnsitent with testimony, evidence and 

argument at Acker’s 2001 trial. Not only is testimony inconsistent about the blood 

found in the car, but Richardson also testified that he was the first person to leave 

the victim’s apartment (R. 1186, 1202). His testimony in this regard was significant 

because he stated that he heard a shot and he turned around and walked out the door.  

It was not until after he left the apartment that he heard additional shots. However, 

Richardson’s testimony about being the first one out of the apartment is contradicted 

by the testimony of Pamela Diemund and Robert Keefe.  Diemund described two 

men leaving the victim’s apartment (R. 318).  Diemund was able to see the first 

man’s face and testified that a photo of Mr. Hannon looked like the man she saw (R. 



 81 

319-21).19 After initially seeing only two men, she did see a third man join them as 

they headed to the parking lot. Robert Keefe identified the leading man as the largest 

one and his description fairly matched Diemund’s description. (R. 352-53) 

Ultimately, he identified Mr. Hannon as being the man in the lead and whom he saw 

clearest. (R. 355-56)  

Trial counsel’s failure to discredit Richardson in any way had a disastrous 

effect on the outcome of Mr. Hannon’s trial, and subsequently any proportionality 

review. As Justice Anstead poignantly noted in his dissenting opinion on direct 

appeal, counsel’s failure to effectively draw out the numerous discrepancies 

throughout Richardson’s testimony in front of the jury and to effectively discredit 

his motivations for testifying as he did at Mr. Hannon’s trial ultimately resulted in 

the discrediting of the alibi defense which was relied on by Mr. Hannon at trial. See 

Hannon v. State, 940 So. 2d 1109, 1150 n.23 (Fla. 2006) (Anstead, J., dissenting, 

joined by Pariente, J.). Had counsel done the job he was constitutionally required to 

do, not only would Richardson’s motives for testifying be known but there would 

                                                 
19 At Acker’s 2001 retrial, Deimund identified the second man she saw, following 

behind Mr. Hannon as they left the apartment, as Acker. (State of Florida v. Acker, 

Case No. 91-10304; Vol 6. P. 537). She first saw Mr. Hannon and Acker just outside 

the victims’ door from the viewpoint of her bedroom window. (State of Florida v. 

Acker, Case No. 91-10304; Vol 6. P. 534). When she moved to her front door, she 

saw the two men she had seen leaving the apartment catching up with a third man in 

the parking lot, but she could not see any of the men’s faces anymore, only the back 

of them (State of Florida v. Acker, Case No. 91-10304; Vol 6. P. 539).  
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have also been a reasonable likelihood that counsel could have effectively drawn out 

the inconsistencies in his version of events and discredited them in front of the jury. 

Ultimately, because of trial counsel’s ineffectiveness, evidence of the 

unreliability of co-defendant Richardson’s testimony as to the events of the crime 

and other facts surrounding its commission were never presented at Mr. Hannon’s 

trial. The result was that neither the trial court at the time of sentencing, nor this 

Court in conducting its proportionality review, had before it accurate facts upon 

which to make appropriate determinations of culpability, disparate treatment, and 

proportionality. Mr. Hannon’s trial attorney’s ineffective assistance of counsel 

throughout the course of trial along with the State’s presentation of misleading and 

false evidence made it impossible for either court to have before it all of the relevant 

facts affecting a proportionality determination.  

Conclusion 

To ensure that the death penalty is not imposed arbitrarily or capriciously, this 

Court must determine whether legitimate reasons exist why one defendant is 

sentenced to death and another equally culpable or more culpable defendant receives 

life imprisonment for first-degree murder and a sentence of 22 years for conviction 

of second degree murder, respectively. The fact that a co-defendant is convicted of 

a lesser degree of murder is not dispositive of their relative culpabilities. 

See McCloud, 208 So. 3d at 689. Under the Eighth Amendment this Court must now 
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conduct a proportionality analysis that is consistent with this Court’s precedent in 

McCloud and with the jurisprudence underlying the Eight Amendment holding that 

capital punishment be reserved for only those offenders who commit the most 

serious of crimes and whose extreme culpability makes them the most deserving of 

execution. Atkins, 536 U.S. at 319. 

Based upon the evidence from Acker’s 2001 trial, considered along with 

everything that was previously presented, the record supports a finding that Mr. 

Hannon’s sentences of death are disproportionate in light of the relative culpability 

of his co-defendants. Here, despite the fact that Mr. Hannon was not the instigator 

of this crime, was not the leader of the group, and did not have any motive for 

committing the crime, he has been singled out of the three for two death sentences. 

The complete record now shows is that Mr. Hannon did not act at the complete 

exclusion of his codefendants. Acker was the instigator and had the only motive. 

Acker was equally responsible for Snyder’s cause of death, multiple stabbing 

wounds, where no single wound was singled out as being fatal but rather were all 

lethal. Finally, the record supports Acker’s active participation in the death of Carter, 

lifting the mattress and even holding his feet to prevent him from moving. The 

disparate treatment of Mr. Hannon and his co-defendants renders his punishment 

disproportionate under the Eighth Amendment. Mr. Hannon is entitled to life 
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sentences or at a minimum an evidentiary hearing in which he can present evidence 

of his lesser or equal culpability.  

CONCLUSION 

In light of the foregoing arguments, Mr. Hannon submits that he is entitled to 

have the lower court’s order reversed and his case remanded to the circuit court for 

full public records disclosure and an evidentiary hearing on his claims. Based on his 

claims for relief, Mr. Hannon is entitled to a new trial, a new sentencing proceeding 

and/or life sentences. 

Respectfully submitted, 
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