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I. INTRODUCTION AND JURISDICTIONAL STATEMENT 

In its Brief on Jurisdiction, Petitioner1 argues that the Third District’s 

opinion below directly conflicts with the Fourth District’s decision in Crane Co. v. 

DeLisle regarding whether the so-called “every exposure theory” of establishing 

causation is admissible under Daubert. As noted by the Third District, however, 

Mrs. Britt’s causation expert, Dr. Murray Finkelstein, neither adopted nor relied on 

the “every exposure” theory. (A. 13). To the contrary, he expressly rejected it. (A. 

13). Because the Third District’s opinion does not analyze, much less approve of, 

“every exposure” testimony, it certainly does not conflict with the Fourth District 

regarding the viability of that theory.  

Lacking an actual conflict, Petitioner grasps at straws in attempting to 

manufacture one. Specifically, Petitioner argues that Dr. Finkelstein’s opinion—

that the decedent’s cumulative exposure to the removal of asbestos-containing 

insulation while present at Petitioner’s facilities, involving millions of airborne 

asbestos fibers per cubic yard of insulation, over the course of at least 150 days, 

was a substantial contributing cause of his mesothelioma—is the same in “all 

relevant ways” as an “every exposure” opinion. (Pet.’s Br. at 6). The Third District 

                                                 
1Petitioner Northrop Grumman Systems Corp. is referred to as Petitioner. 

Respondent, Mrs. Rosa-Maria F. Britt, is referred to as Mrs. Britt. Petitioner’s 

Jurisdictional Brief will be referred to as (“Pet.’s Br. at __), according to page 

number. Citations to the Third District’s opinion refer to the Petitioner’s Appendix.   

STRIC
KEN



2 

 

soundly rejected this very argument below, (A. 13, 14), as have courts around the 

country, see, e.g., Rost v. Ford Motor Co., 151 A.3d 1032 (Pa. 2016) (stating 

defendant “ha[d] confused or conflated the ‘irrefutable scientific fact’ that every 

exposure cumulatively contributes to the total dose (which in turn increases the 

likelihood of disease), with the legal question . . . as to whether particular 

exposures are ‘substantial factors’ in contracting the disease”). Id. at 1045. The 

purported conflict divined by Petitioner does not exist.  

II. STATEMENT OF THE CASE AND FACTS 
 

Petitioner’s statement of the case includes facts that are contrary to those 

found in the Third District’s decision, and misstates or omits facts that are 

necessary for this Court’s consideration of the petition. The evidentiary record 

established the following salient facts.  

Mr. Britt was an employee benefits advisor. (A. 4). In that capacity, between 

1979 through the mid-1980s, he frequently visited employees at two industrial 

facilities owned and operated by Petitioner. (A. 4, 5). During these visits, Mr. Britt 

was exposed to and inhaled airborne asbestos fibers as a result of Petitioner’s 

remediation and maintenance activities. (A. 4, 5).  

Mr. Britt’s exposure to that airborne asbestos was not de minimus in nature. 

To the contrary, it was prolonged and systematic. Mr. Britt testified that he was 

exposed to, and inhaled, asbestos fibers over the course of approximately 500 days 
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while in Petitioner’s facilities. (A. 4-5). The evidence at trial contained extensive 

documents and testimony regarding the presence of asbestos in the pipes and boiler 

rooms in those facilities, and about the repair and remediation work performed 

during the applicable period. (A. 5).  

There was no dispute concerning the fact that Mr. Britt was diagnosed with, 

and died because of, mesothelioma. (A. 5). The only record evidence regarding any 

exposure by Mr. Britt to asbestos was during his visits to Petitioner’s facilities. The 

expert medical testimony thus focused on whether: (1) asbestos fibers from 

Petitioner’s premises were a substantial cause of Mr. Britt’s mesothelioma; or (2) 

Mr. Britt’s mesothelioma was instead “spontaneous,” “idiopathic,” or “non-

asbestos-related.” (A. 5).  

In support of the former position, Mrs. Britt offered the expert testimony of 

Dr. Finkelstein. (A. 6). Dr. Finkelstein earned his doctorate in experimental 

physics, pursuant to which he studied asbestos and asbestos fibers. (A. 12). As a 

physician and epidemiologist, he spent thirty years with the Ontario Department of 

Labor, where he analyzed the health of asbestos workers in the province. (A. 12). 

During his career, Dr. Finkelstein has published 50 to 60 peer-reviewed research 

papers regarding asbestos disease; conducted and published studies of workers 

exposed to asbestos; and was an epidemiologist on the Asbestos Science Advisory 

Board established by the Environmental Protection Agency. (A. 12).   
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At trial, Dr. Finkelstein—taking into account his own peer-reviewed studies 

on workers diagnosed with asbestos-related mesothelioma after exposure to 

asbestos-laden insulation—assessed Mr. Britt’s exposure history and asbestos fiber 

pathology reports on tissue samples from Mr. Britt’s lungs. (A. 6). Based on his 

review, Dr. Finkelstein testified that, “in the aggregate,” Mr. Britt’s exposure to the 

kind of airborne asbestos present in Petitioner’s facilities where he spent “at least 

150 days”2 was a substantial contributing cause of his ultimately-fatal 

mesothelioma. (A. 13). Dr. Finkelstein also testified regarding the two other known 

causes of mesothelioma, ruling them out based on the facts of Mr. Britt’s work and 

medical history. (A. 6).  

Dr. Finkelstein directly rejected Petitioner’s invitation to opine that “any,” 

“every,” or “a single” exposure to airborne asbestos could be a contributing cause 

to a patient’s mesothelioma. (A. 13). In this regard, he noted that the removal of 

asbestos-containing insulation of the kind present in Petitioner’s facilities would 

involve millions of asbestos fibers per cubic yard of insulation, and that cumulative 

exposure was significant in Mr. Britt’s case. (A. 13) (emphasis added).  

                                                 
2His testimony regarding his time at Petitioner’s facilities can be calculated at 

approximately 560 days; the exposure computation of “at least” 150 days occurred 

during the cross-examination of Dr. Finkelstein by Northrop’s counsel. (A. 13).   
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At the conclusion of trial, the jury returned a verdict in favor of Respondent. 

On appeal, Petitioner contended that the trial court erred in admitting Dr. 

Finkelstein’s testimony because it was equivalent to an “any exposure” or “single 

fiber” causation opinion, and cited to DeLisle for the proposition that such 

testimony is inadmissible under Daubert. (A. 3, 11-12). The Third District 

disagreed.  

In its Daubert analysis, the Third District noted, as detailed above, that Dr. 

Finkelstein: (1) directly rejected Petitioner’s invitation to adopt the “any,” “every,” 

or “single” exposure theory; (2) explained that the removal of asbestos-containing 

insulation of the kind present in Petitioner’s facilities would involve millions of 

asbestos fibers per cubic yard of insulation; and (3) opined that such exposure over 

the course Mr. Britt’s presence in Petitioner’s facilities for at least 150 days was a 

substantial contributing cause of his mesothelioma. (A. 13-14). The Third District 

also specifically distinguished the Fourth District’s decision in DeLisle, stating: 

Dr. Finkelstein’s expertise, his application of reliable 

methodology and peer-reviewed, published studies, and 

the general acceptance by the scientific community of the 

relationship between the inhalation of asbestos fibers and 

mesothelioma, distinguish the present case from the 

rejection, based on Daubert, of proffered “every 

exposure” testimony by a medical toxicologist in . . . 

DeLisle . . . .  

 

(A. 13-14). This petition followed. 
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 III. SUMMARY OF THE ARGUMENT 

 

1. Petitioner failed to identify any express and direct conflict, much less 

any “irreconcilable” conflict, that would warrant review of the decision below. The 

Third District’s opinion does not analyze, much less approve of, “any,” “every” or 

“single fiber” opinion testimony. It therefore does not conflict with the Fourth 

District’s opinion in DeLisle regarding the admissibility of such testimony.  

2. Dr. Finkelstein’s opinion was not equivalent to the “every exposure” 

theory. Unlike in DeLisle, he did not opine that every exposure to asbestos above 

background was a substantial contributing cause of Mr. Britt’s mesothelioma. 

Instead, he testified that Mr. Britt’s exposure to asbestos during his at least 150 

days in Petitioner’s facilities, in the aggregate, was a substantial contributing cause 

of his mesothelioma. Courts around the country have rejected similar attempts by 

defendants to cast such testimony as “each and every” exposure opinion.  

IV. ARGUMENT 

A. The Third District’s Opinion Does Not Conflict with DeLisle  

 

There is no conflict between Third District’s opinion below and DeLisle 

regarding the so-called “every exposure” theory. In DeLisle, the Fourth District 

explained that “[t]he ‘every exposure’ theory ‘represents the viewpoint that, 

because science has failed to establish that any specific dosage of asbestos causes 

injury, every exposure to asbestos should be considered a cause of injury.’” 
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DeLisle, 206 So. 3d at 105 (citation omitted). Consistent with that theory, the 

plaintiff’s expert in DeLisle “opined that ‘every exposure’ above background 

levels to friable, inhaled asbestos—regardless of product, fiber type, and dose—

would be considered a substantial contributing factor to [the plaintiff’s] 

mesothelioma.” Id. at 99. The Fourth District determined that such testimony was 

inadmissible under Daubert based on the record before it. Id. at 106. 

By contrast, here, Dr. Finkelstein did not testify that every one of Mr. Britt’s 

exposures to asbestos above background at Petitioner’s facilities was a substantial 

contributing cause of his mesothelioma. Dr. Finkelstein specifically rejected 

Petitioner’s invitation to opine that “any,” “every,” or “a single” exposure to 

airborne asbestos could be a contributing cause to a patient’s mesothelioma. (A. 

13). Instead, Dr. Finkelstein analyzed Mr. Britt’s medical file and prolonged and 

systematic exposures to the specific kind of asbestos insulation present in 

Petitioner’s facilities, the removal of which, according to Dr. Finkelstein, would 

involve millions of asbestos fibers per cubic yard of insulation. (A. 6, 13). Based 

on this review, Dr. Finkelstein opined that, “in the aggregate,” Mr. Britt’s exposure 

to that asbestos over the course of “at least 150 days” in Petitioner’s facilities was a 

substantial contributing cause. (A. 13).  

Thus, contrary to Petitioner’s argument, the Third District’s opinion does not 

analyze, much less approve of, “every exposure” opinion testimony, and certainly 
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does not conflict with the Fourth District’s opinion in DeLisle regarding the 

viability of that theory. 

B. Dr. Finkelstein’s Testimony is Not the Same as Every Exposure 

Opinion 

 

 Petitioner argues that Dr. Finkelstein’s testimony is the same “in all relevant 

ways” as the “each and every” exposure theory. (Pet.’s Br. at 6). In making this 

argument, Petitioner states that “[t]he difference in labels is irrelevant. By focusing 

on a plaintiff’s ‘cumulative’ exposure, an expert is opining that a plaintiff’s illness 

is caused by his or her cumulative (or total) exposure and, therefore, all of the 

various exposures comprising his or her cumulative exposure are significant 

contributing factors to the plaintiff’s illness.” (Id.).  

As explained above, however, that was not Dr. Finklestein’s testimony. 

Petitioner fails to recognize that the Third District found that Dr. Finkelstein’s 

opinion was admissible because he testified that Mr. Britt’s actual exposures, in 

the aggregate, to millions of airborne asbestos fibers at Petitioner’s facilities for at 

least 150 days was substantially causative of his mesothelioma. See DeLisle, 206 

So. 3d at 101 (citations and quotation marks omitted) (“Whether an expert’s 

testimony is reliable depends on the particular facts and circumstances of the 

particular case.”).  

Courts considering this kind of testimony regularly reject defendants’ 

misleading attempts to label it “each and every exposure.” See, e.g., Bobo v. Tenn. 
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Valley Auth., 855 F.3d 1294, 1301 (11th Cir. 2017) (“TVA mischaracterizes Dr. 

Mark’s opinion as essentially that ‘any exposure’ to asbestos is a substantial factor 

in causing mesothelioma . . . . That is not what he said. He testified there is no 

evidence that there is a threshold level of exposure below which there is zero risk 

of mesothelioma, and that all ‘significant’ exposures to asbestos ‘contribute to 

cause mesothelioma.’ But he also stated that he would not consider an isolated 

exposure to a single fiber of asbestos to be ‘special’ or ‘significant.’”).3  

The Pennsylvania Supreme Court recently issued an opinion discussing the 

concept of “cumulative dose” and distinguishing it from the so-called “any 

exposure theory.” Rost, 151 A.3d at 1032. The court explained that “cumulative 

dose” is “merely an extension of the ancient concept of dose-response, which is the 

oldest maxim in the field.” Id. at 1045 (citation omitted). The court then held that 

that the defendant, just as Petitioner does here, “ha[d] confused or conflated the 

                                                 
3The case law also draws a clear distinction between the kind of testimony Dr. 

Finkelstein offered and “each and every” causation testimony. See, e.g. Scapa 

Dryer Fabrics, Inc. v. Knight, 788 S.E.2d 421 (Ga. 2016) (expert “told the jury that 

it was unnecessary to resolve the extent of exposure at the [defendant’s] facility – 

if the jury determined that Knight was exposed at the facility to any asbestos 

beyond background, that exposure contributed to his cumulative exposure, and . . . 

it was, therefore, a contributing cause to his mesothelioma”); see, e.g., In re New 

York City Asbestos Litig. (Juni), 11 N.Y.S.3d 416 (N.Y.Sup.Ct. 2015) (“every 

single exposure constitutes a significant contributing factor”); Comardelle v. P.A. 

Gen. Ins. Co., 76 F. Supp. 3d 628, 634 (E.D. La. 2014) (“every exposure [plaintiff] 

had to asbestos must have been a substantial contributing cause to his 

mesothelioma”); Betz v. Pneumo Abex, LLC, 44 A.3d 27 (2012) (same).  
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‘irrefutable scientific fact’ that every exposure cumulatively contributes to the total 

dose (which in turn increases the likelihood of disease), with the legal question 

under Pennsylvania law as to whether particular exposures are ‘substantial factors’ 

in contracting the disease.” Id. at 1045. While the plaintiff’s expert “clearly 

testified that every exposure to asbestos cumulatively contributed to [the 

plaintiff’s] development of mesothelioma, he never testified that every exposure to 

asbestos was a substantial factor in contracting the disease.” Id. at 1045-46. Thus, 

the court held that the expert’s opinion was admissible because he “testified that 

Rost’s actual exposures to asbestos at Smith Motors over three months was 

substantially causative of his mesothelioma.” Id. at 1046 (emphasis added).  

The Rost opinion is in line with courts from around the country. See, e.g., 

Quirin v. Lorillard Tobacco Co., 23 F. Supp. 3d 914, 920 (N.D. Ill. 2014) (“There 

is a difference . . . between pointing to a minor exposure and claiming causation in 

a conclusory fashion and identifying, through use of expert testimony, a significant 

and sustained exposure in the plaintiff’s history.”); Phillips v. Honeywell Int’l Inc., 

217 Cal.Rptr.3d 147 (2017).  

Based on the foregoing case law, Petitioner’s efforts to characterize Dr. 

Finkelstein’s testimony as materially indistinguishable from “each and every 

exposure” testimony are patently misleading and should be rejected. 
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CONCLUSION 

 The Third District’s opinion does not conflict with the Fourth District’s 

opinion in DeLisle. This Court therefore lacks conflict jurisdiction and should 

decline to grant review in this case.  

Dated: October 16, 2017            Respectfully submitted, 
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