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INTRODUCTION 

Petitioner Northrop Grumman Systems Corporation (“Northrop Grumman” 

or “NGC”) respectfully requests this Court to exercise jurisdiction in this case in 

order to resolve a direct legal conflict between the Third and Fourth District Courts 

of Appeal on an issue that has the potential to affect hundreds of litigants in the 

State of Florida.  Fla. R. App. P. 9.030(a)(2)(A)(iv).  In this case, involving 

mesothelioma allegedly caused from bystander exposure to asbestos fibers, the 

Third DCA adopted both (i) a legal theory of specific causation, and (ii) a 

methodology for establishing it, that were squarely rejected only last year by the 

Fourth DCA, as well as by the overwhelming majority of courts in other 

jurisdictions.   

The conflict thus subjects similarly situated litigants to starkly different legal 

regimes that, in many cases, will be outcome determinative.  Review in this Court 

is necessary to resolve the present irreconcilable conflict and end the continuing 

confusion in the lower courts.  See generally Aravena v. Miami-Dade Cty., 928 So. 

2d 1163, 1166 (Fla. 2006) (exercising discretionary jurisdiction to resolve 

“irreconcilable” conflict). 
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THE NATURE OF THE CONFLICT AND STATEMENT OF THE CAS E 

The conflict in this case revolves around what has come to be known as the 

“cumulative exposure,” “every exposure,” or “any exposure” theory of causation in 

asbestos cases.  Under one or more of these labels, the theory continues to be 

offered by plaintiffs in courts throughout the country, notwithstanding its having 

been widely discredited.  As a leading federal appellate court very recently 

recognized in rejecting the theory, “more than thirty other federal courts and state 

courts have held that this cumulative/‘any exposure’ theory is not reliable.”   Krik 

v. Exxon Mobil Corp., 870 F.3d 669, 677 (7th Cir. 2017).   

The Fourth DCA was the first among Florida’s appellate courts to wade into 

the cumulative/every exposure theory debate.  See Crane Co. v. DeLisle, 206 So. 

3d 94 (Fla. 4th DCA 2016), review granted, Case No. SC16-2182 (Fla. July 11, 

2017).1  In DeLisle, the plaintiff alleged injury from exposure to chrysotile asbestos 

fibers while working with sheet gaskets at the defendant’s manufacturing plant.  Id. 

at 98.  Plaintiff’s expert was a qualified medical doctor.  Id. at 103.  He specialized 

in toxicology, and “studied and worked in the field of treating workers exposed to 

industrial chemicals, including asbestos.”  Id.  In addition, his methodology and 

                                         
1 This Court accepted jurisdiction in DeLisle, but the briefing in that case has 
focused on the proper standard of admission for expert testimony in Florida (i.e., 
whether to apply the Frye standard or the Daubert standard), rather than on the 
admissibility of “every exposure” testimony. 
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opinions in the case were based on his collection and review of published literature 

on mesothelioma and the published “Bradford Hill criteria for determining 

causation based upon epidemiology studies, animal studies, experimental studies, 

and other studies.”  Id.  He opined that “‘every exposure’ to asbestos of any kind 

above background level would be a substantial contributing cause of 

mesothelioma.”  Id. at 104.  Accordingly, he concluded that because plaintiff was 

exposed to asbestos fibers at the defendant’s facility, the exposure was a 

substantial contributing cause of his illness.  

Despite the expert’s credentials and his reliance on published studies, the 

court held his testimony to be inadmissible.  Id. at 105–06.  The court squarely 

rejected what it labeled the “every exposure” theory of causation as a matter of 

law.  The court noted that this theory “has been rejected repeatedly by courts,” that 

it cannot be tested, and that it has no known error rate.  Id. 

Next, the court closely examined the published studies on which the expert 

had relied and determined that none of them supported his causation theory, 

because none had examined the specific levels of exposure to the specific types of 

asbestos fibers alleged by the plaintiff.  Id. at 103–06.  Ultimately, the court 

concluded that the expert’s “testimony was more of the nature of ipse dixit, i.e. that 

it should be reliable merely because he is an expert.”  Id. at 106.  For the Fourth 
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DCA in DeLisle, that was not enough, and the court held the testimony 

inadmissible.   

By contrast, for the Third DCA in this case, the same causation theory and 

methodology was enough, and the court held the expert’s testimony admissible.  

Mr. Britt alleged exposure to asbestos at two NGC facilities not because he worked 

with asbestos-containing materials, nor because NGC manufactured asbestos 

products.  Rather, he was a third-party employee benefits agent, who visited two 

NGC facilities intermittently for the purpose of enrolling NGC employees in 

benefit plans offered by Britt’s employer.  A. 4.2   

As in DeLisle, Mr. Britt’s causation expert, Dr. Murray Finkelstein, was 

sufficiently credentialed.  A. 12.  Like the plaintiff’s expert in DeLisle, Dr. 

Finkelstein proffered his version of the cumulative/every exposure theory of 

specific causation.  As the court explained, for Dr. Finkelstein, it was the 

“cumulative exposure” that was significant in Mr. Britt’s case.  A. 13.   

Similarly, as in DeLisle, Dr. Finkelstein referred to numerous published 

studies and articles.  Yet the court articulated no nexus—nor could it—between 

those studies and the cumulative/every exposure theory or to the type of bystander  

exposure alleged by Mr. Britt.  A. 13.  Accordingly, on its face, the Third DCA’s 

                                         
2 All citations are to the Third District Court of Appeal’s opinion in this case 
(“ Britt” or the “Britt Opinion”), which is attached hereto as an Appendix.   
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decision rests on the same ipse dixit rejected in DeLisle:  Dr. Finkelstein was an 

expert, he read the record, and his conclusion was reliable because he’s an expert.  

A. 13.  

SUMMARY OF ARGUMENT 

Pursuant to Florida Rule of Appellate Procedure 9.030(a)(2)(A)(iv) and 

Article V, section 3(b)(3) of the Florida Constitution, this Court should grant 

review of the decision below because it expressly and directly conflicts with the 

Fourth DCA’s decision in DeLisle.  The two decisions are on diametrically 

opposed sides of the ongoing debate regarding the admissibility of the 

cumulative/every exposure theory of causation in asbestos cases.  In both cases, the 

plaintiff allegedly developed mesothelioma caused by exposure to asbestos.  In 

both cases, the plaintiff’s expert relied on the cumulative/every exposure theory of 

causation.  In both cases, the experts cited published studies and articles, but in 

neither decision were those studies shown to support the experts’ conclusions.  

Yet, in DeLisle the Fourth DCA held the expert testimony inadmissible, whereas in 

the decision below, the Third DCA held that it was admissible.  The decisions are 

therefore in conflict, and that conflict can be resolved only by this Court.   
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ARGUMENT 

As discussed above, the Fourth DCA in DeLisle rejected the 

cumulative/every exposure theory entirely.  The label used by the litigants there 

was “every exposure.”  As the court explained, “[t]he ‘every exposure’ theory 

‘represents the viewpoint that, because science has failed to establish that any 

specific dosage of asbestos causes injury, every exposure to asbestos should be 

considered a cause of injury.’”  DeLisle, 206 So. 3d at 105 (quoting Yates v. Ford 

Motor Co., 113 F. Supp. 3d 841, 846 (E.D.N.C. 2015), and collecting cases). 

In this case, the Third DCA parted ways with DeLisle.  Using the 

“cumulative exposure” label, the court below held Dr. Finkelstein’s testimony 

admissible because he had concluded that it was Mr. Britt’s “cumulative exposure” 

that “was significant in Mr. Britt’s case.”  A. 13.  The difference in labels is 

irrelevant.  By focusing on a plaintiff’s “cumulative” exposure, an expert is 

opining that a plaintiff’s illness is caused by his or her cumulative (or total) 

exposure and, therefore, all of the various exposures comprising his or her 

cumulative exposure are significant contributing factors to the plaintiff’s illness.  

Krik, 870 F.3d at 675.  “Cumulative” and “every” are merely two different ways of 

saying “all.”   

Thus, courts have had no difficulty explaining that “cumulative exposure” 

and “each and every exposure” are the same theories in “all relevant ways.”  Id.  
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Indeed, even when an expert takes pains to “couch[]” his or her testimony “in 

terms of a person’s ‘cumulative exposure,’” courts have held that such testimony 

“is no different from the ‘any exposure’ theory.”  Suoja v. Owens-Illinois, Inc., 211 

F. Supp. 3d 1196, 1207 (W.D. Wis. 2016).  Other courts have reached similar 

conclusions.  See, e.g., Rockman v. Union Carbide Corp., 2017 WL 3022969, at *7 

(D. Md. July 17, 2017) (regardless of the label, theories are “one and the same”); 

Scapa Dryer Fabrics, Inc. v. Knight, 788 S.E.2d 421, 423–24, 426–27 (Ga. 2016) 

(excluding testimony that mesothelioma “can only be attributed to [a plaintiff’s] 

cumulative exposure as a whole”); In re New York City Asbestos Litig. (Juni), 11 

N.Y.S.3d 416, 436–37 (Sup. Ct. 2015) (dismissing the “cumulative exposure 

theory” as a “variant” of the “‘each and every’ exposure theory”).   

By any label, as the Seventh Circuit explained, the cumulative/every 

exposure theory fails to link “the nature of the asbestos exposure” with a reliable 

methodology “that can be used to determine whether such an exposure was a 

substantial cause.”  Krik, 870 F.3d at 675.  That is precisely what the causation 

experts in both DeLisle and Britt failed to do.  Yet, today, such testimony is 

inadmissible in the Fourth DCA, whereas it is admissible in the Third.   

That the decision below appears to distinguish “every exposure” and 

“cumulative exposure” without explanation should not counsel against the Court’s 

exercise of discretionary review.  To the contrary, the confusion evident on the 
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face of the decision below only heightens the need for this Court to resolve the 

conflict now, and not allow the confusion to proliferate in the lower courts for 

years to come.3 

Similarly, in a single sentence, the court below claimed to distinguish 

DeLisle citing “Dr. Finkelstein’s expertise, his application of reliable methodology 

and peer-reviewed, published studies, and the general acceptance by the scientific 

community of the relationship between the inhalation of asbestos fibers and 

mesothelioma.”  A. 13.  This curious sentence cannot be squared with the face of 

either decision.   

In both cases, the courts accepted the experts’ expertise as sufficient.  

Compare DeLisle, 206 So. 3d at 104, with Britt, A. 12.  In both cases, the experts 

followed the same methodology of relying on the cumulative/every exposure 

theory of specific causation and concluding, without any basis but their own 

expertise, that the plaintiffs’ illnesses were caused by their exposures at the 

defendants’ facilities.  Compare DeLisle, 206 So. 3d at 104–05, with Britt, A. 13.  

In both cases, the experts cited published articles and studies, and in neither case 

                                         
3 The court’s unexplained distinction between “every exposure” and “cumulative 
exposure” is also inconsistent with the record below.  In espousing what the court 
refers to as the “cumulative exposure” theory, Dr. Finkelstein acknowledged that 
under his theory, “any level of exposure can cause the disease,” and that “[i]f there 
was asbestos insulation exposure at those plants, if he developed mesothelioma, it 
is then my opinion that that exposure was a substantial contributing cause.”   
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did either court even attempt to show that those studies supported the experts’ 

theory or methodology.4  Compare DeLisle, 206 So. 3d at 105–06, with Britt, A. 

12–13.  And, of course, both DeLisle and Britt involved mesothelioma allegedly 

caused by asbestos fibers, at a time when “the general acceptance by the scientific 

community of the relationship between the inhalation of asbestos fibers and 

mesothelioma” had not changed.  A. 13.   

The court’s attempt to distinguish DeLisle in a single sentence is thus 

facially implausible.  In DeLisle, the court rejected the cumulative/every exposure 

theory, as well as the qualified expert’s methodology of supporting his conclusions 

with published studies that did not correspond to the plaintiff’s specific type of 

exposure.  In Britt, the court accepted the cumulative/every exposure theory, as 

well as the qualified expert’s methodology of supporting his conclusions with 

published studies that did not correspond to the plaintiff’s specific type of 

exposure.  The direct conflict between the two decisions could not be more stark.  

CONCLUSION 

For the reasons set forth above, Petitioner respectfully requests that this 

Court exercise its discretionary jurisdiction over this appeal. 

                                         
4 Indeed, the opinion below cites only studies of “workers” dealing directly with 
asbestos materials.  A. 6, 12.  There is no suggestion in the opinion—nor could 
there be—that any articles authored or reviewed by Dr. Finkelstein involved 
bystander exposure like Mr. Britt’s.  
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