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PRELIMINARY STATEMENT

This proceeding involves the appeal of the circuit court's

denial of a successive motion to vacate filed on February 6,

2017, and amended on June 29, 2017.

Citations to Lambrix’s record on appeal in his direct appeal

will be designated as “R --”; 

Citations to the record on appeal from the denial of post

conviction relief in 1988 will be designated as “PCR --”; 

Citations to the record on appeal from the 1995 denial of a

successive motion to vacate will be designated as “PCR2 --”;

Citations to the record on appeal from the 2007 denial of a

successive motion to vacate originally filed in 1998 will be

designated as “PCR3 --";

Citations to the record on appeal from the 2010 denial of a

successive motion to vacate originally filed in 2008 will be

designated as “PCR4 --";

Citations to the record on appeal from the 2016 denial of

the successive motion filed in 2016 will be designated as “PCR5

–-";

Citations to the record on appeal in the current appeal of a

denial of a successive motion will be designated as “PCR5 –-". 
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REQUEST FOR ORAL ARGUMENT

Mr. Lambrix has been scheduled to be executed. The validity

of the death sentences is at issue. This Court has allowed oral

argument in other capital cases in a similar procedural posture.

Mr. Lambrix seeks the opportunity to be meaningfully heard. Huff

v. State, 622 So. 2d 982, 983 (Fla. 1993) (“We find that Huff was

denied due process of law because the court did not give him a

reasonable opportunity to be heard.”). 

Beyond the effect of this appeal on Mr. Lambrix and his

scheduled execution, the appeal presents important and unresolved

issues that this Court has yet to address regarding the effect of

the rewritten § 921.141, Fla. Stat., and of Hurst v. State, 202

So. 3d 40 (Fla. 2016), cert denied, 137 S. Ct. _, 2017 WL 635999

(May 22, 2017) on the second prong of the Jones v. State, 591 So.

2d 911 (1991) standard. There is a need for a fair airing of the

implications of this case, one of first impression. Given the

seriousness of the claims involved and the stakes at issue, oral

argument is warranted. Mr. Lambrix asks this the Court for the

opportunity to have his counsel orally argue the issues before

this Court.

ii



TABLE OF CONTENTS

PRELIMINARY STATEMENT.. . . . . . . . . . . . . . . . . . . . . i

REQUEST FOR ORAL ARGUMENT.. . . . . . . . . . . . . . . . . . ii

TABLE OF CONTENTS.. . . . . . . . . . . . . . . . . . . . . . iii

INTRODUCTION. . . . . . . . . . . . . . . . . . . . . . . . . . 1

STATEMENT OF THE CASE AND FACTS.. . . . . . . . . . . . . . . 10

STANDARD OF REVIEW. . . . . . . . . . . . . . . . . . . . . . 38

SUMMARY OF THE ARGUMENTS. . . . . . . . . . . . . . . . . . . 38

ARGUMENT. . . . . . . . . . . . . . . . . . . . . . . . . . . 41

CONCLUSION. . . . . . . . . . . . . . . . . . . . . . . . . . 75

CERTIFICATE OF SERVICE. . . . . . . . . . . . . . . . . . . . 76

CERTIFICATE OF COMPLIANCE.. . . . . . . . . . . . . . . . . . 76

iii



TABLE OF AUTHORITIES

Cases

1v



INTRODUCTION

If a penalty phase were held today in Mr. Lambrix’s case in

order to determine the sentence for his conviction of two first

degree murders that occurred in 1983, death sentences would not

result. First, the jury at the 1984 trial did not return

unanimous death recommendations.1 Under Chapter 2017-1, a judge

in 2017 is not authorized to impose a death sentence without the

jury’s unanimous consent.2 Chapter 2017-1 was enacted on March

13, 2017. The legislative intent is that Chapter 2017-1 applies

retrospectively, i.e., to all first degree murder prosecutions

regardless of the date of the underlying homicide. So, it would

govern at a resentencing in Mr. Lambrix’s case. Given that the

first jury hung and could not reach a verdict at the guilt phase,

and given that the second did not unanimously vote to recommend

death sentences, it is extremely unlikely that a resentencing

1The 1984 trial was after a mistrial was declared when the
jury was unable to reach a unanimous verdict at the guilt phase
of Mr. Lambrix’s first trial in late 1983. The first jury’s
inability to unanimously find guilt and the second jury’s 10-2
and 8-4 death recommendations demonstrate that the State’s case
in 1983-84 was not that compelling and the death sentences were
not particularly reliable. See Bevel v. State, 221 So. 3d 1168,
1179 (Fla. 2017) (“a reliable penalty phase proceeding requires
that ‘the penalty phase jury must be unanimous in making the
critical findings and recommendation that are necessary before a
sentence of death may be considered by the judge or
imposed’”)(quoting Hurst v. State, 202 So.3d 40, 59 (Fla. 2016)).

2Chapter 2017-1 was enacted on March 13, 2017. It precludes
a death sentence unless the jury unanimously votes in favor of a
death sentence. One juror voting for a life sentence deprives the
judge of the authority to impose a death sentence.
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jury in 2017 would unanimously consent to a death sentence.

Second, the likelihood that at least one juror would vote

for a life sentence is even greater now in light of a wealth of

favorable evidence negating aggravating factors and demonstrating

mitigating factors that were developed in collateral proceedings

which would be admissible.3 For example, the State’s case rested

on the credibility of Frances Smith. This Court in its direct

appeal opinion described Ms. Smith as “the State’s key witness.”

Lambrix v. State, 494 So. 2d 1143, 1147 (Fla. 1986). At the

penalty phase, Ms. Smith’s testimony was crucial to the State’s

case for four aggravating circumstances. As her credibility goes

down, the aggravators are negated or their weight is reduced.

At trial, Ms. Smith testified that she went to the police

because she was scared of Lambrix and the threats he had made.

Ms. Smith testified that after an arrest on what she called an

3In evaluating newly discovered evidence claims, this Court
requires all evidence that would be admissible at a retrial or a
resentencing to be considered in determining whether the outcome
would be more favorable to the defendant. Hildwin v. State, 141
So. 3d 1178, 1187-88 (Fla. 2014) (“the postconviction court must
consider the effect of the newly discovered evidence, in addition
to all of the admissible evidence that could be introduced at a
new trial, and conduct a cumulative analysis of all the evidence
so that there is a “total picture” of the case and “all the
circumstances of *1188 the case.” Swafford, 125 So.3d at 776
(quoting Lightbourne, 742 So.2d at 247). The newly discovered
evidence, when considered together with all other admissible
evidence, must be of such nature that it would probably produce
an acquittal on retrial”.); Bolin v. State, 184 So. 3d 492, 498
(Fla. 2015) (“If, as here, the defendant is seeking to vacate his
sentence, the second prong requires that the evidence would
probably produce a less severe sentence on retrial.”).
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unrelated charge,4 she had decided to tell the police that

Lambrix had killed Moore and Bryant after she spent a weekend

talking with to her sister and father who had bonded out of the

Hillsborough County Jail on Friday, February 11, 1983.5 She

testified that she was not offered immunity nor given special

treatment. She claimed that she did not ask for anything.6 

But in 2008, Ms. Smith was found to not be a credible

witness as to her claim in collateral proceedings that she had a

sexual relationship with the investigator for the State

4The arrest occurred while Ms. Smith was driving the
victim’s car. Ms. Smith was alone in the car. She was arrested
for aiding and abetting an escapee, Mr. Lambrix. The police
suspected her of driving a stolen car. She was asked whether she
knew the owner of the car she was driving. She was also asked
about Mr. Lambrix’s whereabouts. However, Ms. Smith while
spending two days in jail chose not to tell the police anything.
All the jury was told was that after Ms. Smith was arrested on an
unrelated charge and later released, she decided to tell the
police that Mr. Lambrix killed the victims allegedly due to her
fear of Mr. Lambrix. Lambrix v. State, 494 So. 2d at 1145.

5Omitted from her testimony was the fact that she consulted
with a lawyer before going to the Office of the Hillsborough
County State Attorney. The attorney had instructed her to go the
State Attorney’s Office. When she got there, the Chief Assistant
knew she was coming and had arranged to have a FDLE agent
present. An FDLE investigative report dictated on March 23, 1983,
which was marked as confidential FDLE property and disclosed in
collateral proceedings, noted that Norman Cannella, Chief
Assistant State Attorney in Tampa, had contacted FDLE and advised
them Smith would coming to his office to report “an alleged
homicide.” In anticipation of her arrival, FDLE sent a special
agent to the State Attorney’s Office “to debrief the witness.”
This “debrief[ing] was not taped.” 

6It is clear from collateral proceedings, however, that Ms.
Smith’s attorney had contacted law enforcement on Ms. Smith’s
behalf and had made arrangements for special treatment for Ms.
Smith. The jury in 1984 did not know this.
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Attorney after the hung jury in December of 1983, and before the

retrial in February of 1984. See Lambrix v. State, 39 So. 3d 260,

267-68 (Fla. 2010).7 Given that Ms. Smith’s credibility was the

lynchpin of the State’s case against Mr. Lambrix, this finding

that Ms. Smith was not credible, and the facts on which it was

based on would certainly be used as impeachment of Ms. Smith by

the defense at a 2017 resentencing.

Mr. Daniels, the investigator with whom Ms. Smith claimed

she had a sexual liaison, was found to be credible when he

testified in collateral proceedings and refuted Ms. Smith’s

testimony. Daniels explained “that the reason [Ms. Smith] came

forward was because she had been arrested in a vehicle belonging

to one of the deceased victims.” (Depo 6-2-06 at 36) (PCR 8865).

As a result, he testified in 2006 that “I considered her, if what

she was saying was true, a co-conspirator or, you know, co-

7At the time of the collateral testimony, Ms. Smith was
known as Ms. Ottinger. In response to her testimony of a sexual
liaison with the State’s investigator, the State called the
investigator, Mr. Daniels, to testify. He denied that there had
been a sexual relationship. He did recall that in 1983 it was
understood that if Ms. Smith, who was a suspect, would take and
pass a polygraph and testify against Lambrix, she would not face
criminal charges (PCR 8856-58). Mr. Daniels contradicted Smith’s
testimony at trial that she asked for nothing from the State and
had come forward solely because of her fear of Lambrix. The judge
presiding in the collateral proceedings and heard the testimony
wrote: “The Court finds that Ms. Ottinger's testimony is not
credible and that Mr. Daniels's testimony is credible.” Lambrix
v. State, 39 So. 3d 260, 268 (Fla. 2010).
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defendant at that point.”8 (Depo 6-2-06 at 16). 

Another witness in collateral proceedings, Ms. Hanzel

testified that Ms. Smith contacted her and asked her to back Ms.

Smith’s story up by telling the police that Lambrix had told Ms.

Hanzel that he killed the people for the car.9 Ms. Smith told Ms.

Hanzel this was necessary to make sure Lambrix was convicted.

Otherwise, they would have to worry that if he wasn’t convicted,

he might come after them or Hanzel’s children. Ms. Hanzel’s

testimony in this regard would be admissible at a resentencing to

further show Ms. Smith’s interest in getting corroboration for

her version of events and her willingness to ask someone to

provide false testimony. This is also significant impeachment of

Ms. Smith.

8In July of 2006, Ms. Smith testified that she had been
aware that she was a suspect in the homicide case at the time of
the investigation and that she knew that she needed the police to
believe her story (PCR 8830-31, 8861-62). This was not included
in her trial testimony, and the jury was not apprised of this
when evaluating her credibility. See Napue v. Illinois, 360 U.S.
264, 269 (1959) (“The jury's estimate of the truthfulness and
reliability of a given witness may well be determinative of guilt
or innocence, and it is upon such subtle factors as the possible
interest of the witness in testifying falsely that a defendant's
life or liberty may depend.”).

9Ms. Hanzel testified in collateral proceedings that as a
result of Ms. Smith’s request, she had conjured up the story she
told at tria–that she had asked Mr. Lambrix about the murders
during a phone call and that he admitted them. This Court denied
collateral relief on the newly discovered evidence claim based on
Hanzel’s collateral testimony because “Hanzel was not the main
witness to testify against Lambrix.” Even without her testimony,
this Court said that there was “Smith's testimony regarding the
murders and that Lambrix threatened her if she did not help him
bury the bodies.” Lambrix v. State, 39 So. 3d at 273.

5



If a resentencing were conducted today, the State’s case for

aggravating factors based on Ms. Smith’s testimony would be

substantially weaker. Clearly, the State would not be able to get

twelve jurors to unanimously consent to the imposition of a death

sentence as to either homicide. 

While Mr. Lambrix’s death sentences were lawful at the time

they were imposed, they would not be authorized under the

controlling law today because the jury did not return unanimous

death recommendations. Under Chapter 2017-1, when the State no

longer has the power to impose a sentence, it no longer has the

power to carry out that sentence, even if it was lawful when it

was imposed. See Falcon v. State, 162 So. 3d 954, 961 (Fla. 2015)

(“Clearly, by invalidating section 775.082(1), Florida Statutes,

as applied to juveniles convicted of a capital homicide offense,

Miller announced a prohibition on the state's power to ‘impose

certain penalties’— nondiscretionary sentences of life

imprisonment without the possibility of parole.”); Montgomery v.

Louisiana, 136 S. Ct. 718, 731 (2016)(“A penalty imposed pursuant

to an unconstitutional law is no less void because the

prisoner's sentence became final before the law was held

unconstitutional. There is no grandfather clause that permits

States to enforce punishments the Constitution forbids. To

conclude otherwise would undercut the Constitution's substantive

guarantees.”) (emphasis added). Because a judge is no longer
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authorized to impose a death sentence without a jury’s unanimous

consent, a death sentenced imposed without the jury’s unanimous

consent can no longer be carried out.10

Alternatively, the fact that Hurst v. State is retroactive

to June 24, 2002, and would govern any resentencing ordered after

that dated means that this Court’s analysis of Mr. Lambrix newly

discovered evidence claims in 2010 and 2013 had to incorporate

the unanimity requirement. Under the requisite analysis of Mr.

Lambrix’s newly discovered evidence claims that this Court

addressed and denied in 2010 and 2013, the issue as to his death

sentences was whether at a resentencing was it probable that a

less severe sentence would be imposed. If so, Mr. Lambrix’s newly

discovered evidence claims were meritorious and required this

Court to order a new penalty phase. However in 2010 and 2013,

this Court assumed that at a resentencing in 2010 or 2013, six

10Cleo LeCroy was convicted of first degree murder for a
homicide that occurred when Mr. Le Croy was 17 years old. A death
sentence was imposed and affirmed by this Court on direct appeal.
LeCroy v. State, 533 So. 2d 750 (Fla. 1988). At the time that Mr.
LeCroy was sentenced to death, the law allowed a 17-
year-old to be sentenced to death. On August 17, 2005, this Court
vacated Mr. LeCroy’s death sentence vacated and ordered a life
sentence to be imposed because the law no longer authorized a
judge to impose a death sentence on a juvenile. LeCroy v.
State, Case No. SC05-136. The fact that Mr. LeCroy’s death
sentence was legal when imposed did not mean it could be carried
out once a judge lacked the authority to impose a death sentence
on a defendant who was a juvenile at the time of the homicide.
Falcon, 162 So. 3d at 962 (“The state is no longer able to impose
a mandatory sentence of life imprisonment without the possibility
of parole on a juvenile”).

7



jurors would have to vote in favor of a life recommendation

before the advisory verdict would constitute a nonbinding life

recommendation. With that understanding, this Court did not find

it probable that a less severe sentence would be imposed if a

resentencing was ordered.

We now know, however, that had a resentencing been ordered

by this Court in 2010 or in 2013 on the basis of Mr. Lambrix’s

newly discovered evidence claims, the unanimity requirement of

Hurst v. State, 202 So. 3d 40 (Fla. 2016) would control at that

proceeding. Unless a unanimous death recommendation was returned,

any death sentence would have to be vacated and another

resentencing to be conducted in conformity with Chapter 2017-1

would be ordered. See Johnson v. State, 205 So. 3d 1285, 1288-89

(Fla. 2016) (because the jury at a 2013 resentencing did not

return a unanimous death recommendation, another resentencing has

been ordered because Hurst retroactively applied to the resulting

death sentence; Chapter 2017-1 will govern the newly ordered

resentencing); Card v. Jones, 219 So. 3d 47 (Fla. 2017) (because

the jury at a 1999 resentencing did not return a unanimous death

recommendation, another resentencing was required given that

Hurst applied retroactively to the resulting death sentence which

was not final until after June 24, 2002; Chapter 2017-1 will

govern the newly ordered resentencing).

In Fitzpatrick v. State, 527 So. 2d 809 (Fla. 1988), this

8



Court noted that because a death sentence was a unique and

irrevocable punishment:

A high degree of certainty in procedural fairness as
well as substantive proportionality must be maintained
in order to insure that the death penalty is
administered evenhandedly.

Fitzpatrick v. State, 527 So. 2d at 811. In Tillman v. State, 591

So. 2d 167, 169 (Fla. 1991), this Court explained that

“proportionality review in death cases rests at least in part on

the recognition that death is a uniquely irrevocable penalty,

requiring a more intensive level of judicial scrutiny or process

than would lesser penalties.” (emphasis added). In Arbelaez v.

Butterworth, 738 So. 2d 326, 326-27 (Fla. 1999), this Court

wrote:

We acknowledge we have a constitutional responsibility
to ensure the death penalty is administered in a fair,
consistent and reliable manner, as well as having an
administrative responsibility to work to minimize the
delays inherent in the postconviction process.

(emphasis added). 

The Eighth Amendment demands that death sentences be

reliable. Johnson v. Mississippi, 486 U.S. 578 (1988). These

death sentences are steeped in unreliability. Bevel v. State, 221

So. 3d at 1179 (“a reliable penalty phase proceeding requires

that ‘the penalty phase jury must be unanimous in making the

critical findings and recommendation that are necessary before a

sentence of death may be considered by the judge or imposed’”)

(quoting Hurst v. State, 202 So.3d 40, 59 (Fla. 2016)). Given

9



that we know that Mr. Lambrix’s death sentences would not be

authorized today and that no jury would unanimously consent to

the imposition of the death sentences, they stand in violation of

bedrock Eighth Amendment principles. Rule 3.851 relief is

warranted.

STATEMENT OF THE CASE AND FACTS

Lambrix was arrested on March 2, 1983, on homicide charges

arising from the February 6, 1983 deaths of Clarence Moore, aka

Lawrence Lamberson11 and Aleisha Bryant (hereafter, Moore and

Bryant). On March 29, 1983 a Glades County grand jury indicted

Lambrix on two counts of first degree murder.

The public defender was appointed as counsel for Lambrix,

who pled not guilty. A jury trial began on November 29, 1983.

Lambrix did not testify after he was told that if he testified he

would have to proceed pro se for the rest of the trial.12 After

the jury hung, a mistrial was declared on December 9, 1983.13

11 The State’s investigation revealed that Moore was a 35
year old career criminal and known associate of drug smugglers,
with a history of physically assaulting women.

12At Lambrix’s first trial, his counsel approached the court
about Lambrix’s desire to testify. Both the judge and defense
counsel told Lambrix he had to choose between exercising his
right to testify and his right to counsel. If Lambrix testified,
counsel said that he would withdraw. The judge then told Lambrix
in no uncertain terms that if he insisted on testifying on his
own behalf, then he would then have to proceed pro se. 

13Deliberations began at 3:49 PM on December 8, 1983. After a
while, the jurors told the judge that they were hungry and that
some of them needed medication. Later, the jury advised the judge

10



The second jury trial began on February 20, 1984. Judge

Richard Stanley presided.14 (R 1427). The State presented 14

witnesses, but Frances Smith was the central witness given that

she was the only person present with Lambrix, Moore, and Bryant

the night that Moore and Bryant were killed. Smith testified that

she was living with Lambrix in early February of 1983. On the

evening of February 5, she went with Lambrix to a local bar where

they met Moore and Bryant for the first time. The foursome then

spent many hours together drinking at a couple of local bars. 

At around midnight, the foursome went to the trailer that

Smith and Lambrix occupied. A bottle of whiskey was shared. Then

Smith began to cook a meal. Smith testified that while she cooked

there was friendly conversation. Lambrix asked Moore to go with

him outside to look at some plants in the yard.15 About 20

that they were having a difficult time reaching a verdict. The
judge said that due to the sequestration rule and the expense and
difficulty that entailed, the jury needed to resume deliberating
in order to reach a verdict. Finally at 1:40 AM when the jury
still could not reach a verdict, a mistrial was declared.

14In Porter v. State, 723 So. 2d 191, 193 (Fla. 1998), a
death sentence was vacated when the Florida Supreme Court found
that Judge Stanley was not an impartial judge when he imposed a
death sentence on Porter in 1978 and again in 1981. Id. at 194
(“The judge stated that he had changed the venue in the Porter
trial from Charlotte County to Glades County because there had
been a lot of publicity and Glades County ‘had good, fair minded
people here who would listen and consider the evidence and then
convict the son-of-a-bitch. Then, Judge Stanley said, he would
send Porter to the chair.’”).

15The trailer that Smith shared with Lambrix was “on a huge
piece of property with a lot of trees” (R 2183-84).

11



minutes later, Lambrix returned. Smith noticed nothing different

about Lambrix’s appearance. He did not look disheveled or

excited. Smith observed no blood on him. Lambrix merely said that

Moore wanted Bryant to come outside and see the plants too. 

Smith testified that after another 45 minutes, Lambrix came

back in the trailer alone. There was blood on his shirt, face and

arms. Smith testified that Lambrix told her that Moore and Bryant

were both dead, but “didn’t say why.” Smith testified that

Lambrix told her that he “didn’t want to talk about it.” Hearing

the news, Smith said she began screaming. Smith claimed that

Lambrix shook her to get her to stop. Smith testified that he

said he would do it to her too. She then said that Lambrix had

her help him bury the two bodies. Smith alleged that Lambrix told

her if she did not help, he could just put her in the middle as

he buried the bodies. Smith reported that Lambrix told her that

he had hit Moore on the head with a tire toll and then choked

Bryant who he left face down in pond.16

16In 2010, this Court heard Lambrix’s collateral challenge to
his convictions and death sentences based upon Smith’s collateral
testimony that she had a sexual contact with the state attorney
investigator, Robert Daniels, sometime before or during the
second trial. Lambrix argued the undisclosed sexual contact was a
violation of Brady v. Maryland, 373 U.S. 83 (1963). Because
sexual contact between a state attorney investigator and a key
witness was seen as favorable evidence subject to disclosure
under Brady, this Court addressed its materiality and concluded
that “Lambrix cannot demonstrate prejudice-that this suppressed
evidence was sufficient to undermine confidence in the outcome.”
Lambrix v. State, 39 So. 3d 260, 269 (Fla. 2010). This Court
failed to see prejudice: “Smith's testimony from the second trial

12



Smith admitted that she had not seen Lambrix do anything to

harm either Moore or Bryant, nor had she heard any noises. Smith

said Lambrix did not tell her why Moore and Bryant were killed.

Smith said she held a flashlight as Lambrix dug a grave.

Smith said she saw Lambrix take a gold necklace off of Moore’s

body. Smith claimed that she helped because of Lambrix’s threat

to kill her if she ever turned him in. In spite of her fear,

Smith remained with Lambrix after the bodies were buried. Smith

said she did so out of fear. Smith and Lambrix drove Moore’s car

to the Plant City where Lambrix’s sister lived. They stayed there

a couple of days and then drove to Smith’s brother’s house. 

On Wednesday, February 9, 1983, Lambrix gave Smith the keys

to Moore’s car and asked if she would drive to his sister’s house

and see if there was any mail. Smith headed out alone in Moore’s

car. She was pulled over by Hillsborough County police. Smith

testified that she was then arrested and taken to jail. She

testified before the jury that the arrest had nothing to do with

the two homicides. The jury was not told what the charge against

Smith was and why she was arrested. She was jailed on Wednesday,

and did not get released until Friday evening when her family

was substantially similar to statements that she had made at the
beginning of the investigation and to the testimony she provided
in the first trial.” Id. This Court made no mention of the fact
that the first jury failed to reach a unanimous verdict and was
unable to convict Lambrix which suggests that there were serious
and legitimate questions about the credibility of the State’s
main witness, Ms. Smith, and whether her story was believable. 
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posted her bond.17 She testified that after her release late on

Friday, the following Monday she went to the Hillsborough County

State Attorney’s Office to report the murders.

The charge on which Smith was arrest was that she aided and

abetted an escaped felon, i.e. Lambrix. This was after he had

walked away from Lakeland Community Correctional Center while

serving time on a bad check charge. 

Ms. Smith was stopped after the police got a tip from her

brother that Lambrix, an escapee, was in the area and with Ms.

Smith. The brother told police this on February 9. He reported

that Lambrix and Smith were sleeping in a black Cadillac, i.e.

Moore’s car. The police were given the car’s license plate number

and learned that the car was registered to Moore.

Shortly afterwards, Ms. Smith was seen by a police officer

driving Moore’s car, a black Cadillac. The officer stopped the

car at about 11:30 AM. Smith was then questioned about Lambrix

and his whereabouts. Initially, she denied “knowing a Cary

Lambrix.” She was read her Miranda rights and again asked about

Lambrix and his location. She again denied knowing Lambrix. After

she was placed under arrest for aiding and abetting a fugitive,

Smith’s story changed. She said she met Lambrix in early January.

17Though Smith’s bond was posted, the charge that she aided
and abetted an escapee, Lambrix, remained pending. Not only did
the jury did not know why Smith was arrested, it did not know
that when Smith testified at Lambrix’s trial, the aiding and
abetting an escapee felony charge was still pending.

14



She said since then she had been taking him back and forth to a

store. She claimed that earlier on February 9, she had taken him

to the bus station, as he was heading to Chicago. After he got

there, she said he would be sending her money so she could go to

Chicago too.18

Smith was also asked about the owner of the car and whether

she knew him. She claimed not to know Moore. Smith did not

explain that Moore was dead and that was the reason she was

driving his car. The car was impounded. Moore’s wallet was found

in the car. There were also documents in the car that belonged to

Lambrix, including hospital records from when he was in jail.

The arresting officer relied upon the information received

from Smith’s brother to establish probable cause to arrest Smith

on a charge of aiding and abetting a felon. The arresting officer

also contacted a detective regarding a possible auto theft. The

officer felt pretty strongly that the car had been stolen.19

The jury never learned that Smith had lied to the police

repeatedly about Lambrix and about Moore when she was questioned.

Smith remained in custody until the night of February 11,

1983, when bond was posted. In the two days that Smith was in

18In her statements to the police, Smith had lied repeatedly
while also in essence admitted that she had been aiding and
abetting an escaped fugitive, i.e. Lambrix.

19Thus, Smith was also suspected of participating in the
theft of Moore’s black Cadillac.
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custody, she did not tell the police that Moore and Bryant were

dead. She said that she had not seen Lambrix between February 5

and February 9 when she claimed he showed up and asked for a ride

to the bus station. At trial, the defense was precluded from

asking Smith whether she had told the police that she had not

seen Lambrix between February 5 and February 9. See Lambrix v.

State, 494 So. 2d 1143, 1148 (Fla. 1986) (“The question and

answer proffered by defense counsel would, at best, enable the

jury to raise an inference that perhaps the witness had made a

prior inconsistent statement. * * * The question was only the

first step in impeaching the witness and, standing alone, serves

no purpose. Thus, we find that the trial court acted within its

sound discretion in excluding the proffered question.”). 

All the jury learned was that Ms. Smith was arrested on some

unrelated charge. And that after she bonded out, she decided to

go to the police and report the homicides. The jury was not told

of Smith’s false statements when she asked Lambrix and Moore, the

owner of the black Cadillac that she was driving when pulled

over. 

After Smith had bonding out of jail, the aiding and abetting

charge was still pending against her. Smith also knew that the

police were investigating whether she had been driving a stolen

car. And Smith knew the police were looking for Moore who she

knew was dead. Smith spoke to her family after her release and
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then she consulted a lawyer, Jeff Blau.20 He advised her to go

the Hillsborough County State Attorney’s Office on the next

business day. Beyond that, the legal advice he gave her is not

known. But, it is clear that Blau contacted the State Attorney’s

Office to tell them she was on her way to report a homicide given

that her arrival was anticipated and an FDLE special agent was

there waiting to interview her about “an alleged homicide which

[wa]s to have occurred in another jurisdiction.”21 So on Monday,

20By that time, she had in essence told the police that she
had aided and abetted Lambrix, an escaped prisoner. Her brother
had also told the police that she was assisting Lambrix. The
brother’s statements served as probable cause for her arrest. Her
possession of Moore’s black Cadillac had made her a suspect in a
suspected auto theft. And, she knew that she had lied to the
police about the owner of the vehicle. She had to know that it
was just a matter of time before the police realized that the
owner of the car was missing, and then they would be back. Faced
with this, it was logical for her to immediately talk with a
lawyer and save herself. But, the jury was not apprised of the
jeopardy she was in, and her need to curry favor with the State.

21A confidential FDLE investigative report disclosed in
collateral proceedings indicated the attorney advising Smith was
Jeff Blau. He “had instructed F. Smith to come to the State
Attorney’s Office and report the information.” When she went to
the Hillsborough County State Attorney’s Office, Smith had a
business card from “Jeffrey A. Blau.” On the back of the card,
Blau had written the name Norman Cannella, the Chief Assistant
State Attorney in the Tampa. The FDLE report noted that before
Smith arrived in the office on February 14, 1983, Cannella knew
she “would be coming to the State Attorney’s Office to report an
alleged homicide which is to have occurred in another
jurisdiction.” FDLE had arranged for Special Agent Connie Smith
to be in the State Attorney’s Office “to debrief the witness.”
When Frances Smith arrived, Special Agent Smith interviewed her
in the presence of ASA Mark Ober, who was then the Chief of the
Career Criminal Division of the State Attorney’s Office. In a
1990 deposition, Ober testified that his involvement in the
interview would have been unusual given the aiding and abetting
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February 14, 1983, Smith did as the State Attorney’s Office had

been told she would do. She walked into that office in Tampa and

said that she had information about a double homicide. She then

said that Moore and Bryant were dead and that Lambrix had killed

them. The State Attorney’s Office for the Twentieth Judicial

Circuit was notified, and arrangements were made to get Smith to

Glades County. There, she led the authorities, including Robert

Daniels, an investigator with the state attorney’s office, to the

bodies and to a creek where she said that Lambrix had thrown what

she said was the alleged murder weapon.22 Thereafter, police

an escaped prisoner charge then pending against Smith in
Hillsborough County was not one within Ober’s division. Ober had
no specific memory of the interview or how it came about; he only
had a vague memory of the facts. The FDLE investigative report
says that when F. Smith advised that Lambrix had re-entered the
trailer and said “I killed both of them and you’re gonna help me
bury them,” Special Agent Smith stopped F. Smith from talking
further and read her Miranda rights to her. Only after F. Smith
waived her Miranda rights did the interview resume. 

22In 2006, Daniels testified that after Smith gave her
account, his understanding was that she would not prosecute for
any related crimes if she passed a polygraph. Daniels testified
that it was made clear to Smith that he and others had doubts
about her and that she remained a suspect. Thus, she had a lot
riding convincing Daniel’s and others to accept her story as
correct. When a polygraph was administered on February 17, it was
noted that “there were some significant emotional disturbances
which are usually indications of deception.” But for subjective
reasons, the examiner said the indications of deception in
Smith’s case were written off as reflecting emotional distress.
When Daniels testified years later to deny Ms. Smith’s claim that
they had a sexual liaison, he acknowledged he had had doubts
about her story. Lambrix v. State, 39 So. 3d at 266 (“he was a
little ‘jaundiced’ about her because he believed she had some
sort of involvement in the murder.”). Thus in 1983, Smith had
reason to seek someone to back up her story even if it meant
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arrested Lambrix on two counts of murder.23

During Lambrix’s trial, Smith testified that Lambrix told

her that he hit the man and choked the girl. She suggested that

Lambrix may have been motivated by an intent to steal Moore’s

motor vehicle. The prosecutor elicited testimony from Smith to

the effect that Lambrix told her he had placed Bryant face down

in a pond, up to her knees. Smith testified that Lambrix said

that if she wasn’t dead, she would drown. The prosecutor later

relied upon this testimony to argue to the jury that Lambrix

acted with a premeditated intent to kill.24

Smith told the jury that she was not offered immunity nor

given any special treatment. She claimed that she never asked for

any consideration. She testified that when she went to the Tampa

state attorney’s office because she had decided to tell the

police about Moore and Bryant after speaking with her sister and

her father upon her release from the jail on Friday evening,

having someone fabricate a story to tell under oath to a jury.

23Smith’s aiding and abetting an escaped prisoner charge
remained pending in Hillsborough County until September 11, 1984.

24At trial, the defense argued that Smith was a habitual liar
and had been willing to say or to do anything to save herself
from prosecution. But, the judge’s would not allow Smith to be
crossed about the inconsistencies between what she told the
police when she was arrested in Moore’s car and her trial
testimony. Thus, the jury learn that while Smith was in jail on
February 7 through the 9, she had been questioned about both
Lambrix and Moore, and initially denied knowing Lambrix. As to
Moore, she did not tell the police that she had Moore’s car
because he was dead.
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February 11, 1983. Smith claimed that she went to the police

because she was scared of Lambrix and his threats. 

In her testimony, Smith did not mention the pending felony

charge in Hillsborough County, nor that the police had asked if

she knew the owner of the black Cadillac she was driving. She

also made no mention of the fact that the police had impounded

Moore’s black Cadillac after arresting her because they suspected

it was a stolen vehicle. Smith did not mention that she consulted

a lawyer during the course of the weekend, i.e. Saturday or

Sunday, that followed her Friday night release from jail. Smith

did not mention that her lawyer had instructed her to go to the

Tampa state attorney’s office on Monday, February 14. She also

did not mention that the state attorney’s office had been told

that she was on way to report an alleged homicide which had

occurred in another county.25

The FDLE special agent, Connie Smith, who had “debrief[ed]”

Smith on February 14 testified about his work on the Lambrix case

which he said began with his “debrief[ing]” of F. Smith. That was

his first contact with F. Smith. He obtained more formal

statements in subsequent meetings. Special Agent Smith testified

25The confidential FDLE investigative report of March 23,
1983, indicated that Norman Cannella, the Chief Assistant State
Attorney told FDLE that Smith was coming to his office to report
“an alleged homicide.” As a result, FDLE sent a special agent to
the state attorney’s office “to debrief the witness.” This
“debrief[ing] was not taped.”
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that he made no promises to Ms. Smith. He also said that he never

heard Ms. Smith request any consideration.26

Investigator Daniels was called by the State to testify at

trial about his investigate work on the case. In his trial

testimony, he reported that Smith was not told that she would not

be prosecuted.27 In his pre-trial deposition, Daniels reported

26In a pre-trial deposition, Special Agent Smith said that it
was after Ms. Smith’s arrest that she broke down and confided in
her sister. Her family then “told her that she had best come
forward and tell what she knew.” (Depo 6-20-83 at 7). Special
Agent Smith said that Ms. Smith had business cards from two
detectives who had come to the jail to talk to her and tried to
get information about the suspected theft of Moore’s black
Cadillac. Special Agent Smith said that Ms. Smith told him that
“she hadn’t told them anything.” (Depo 6-20-83 at 8). Special
Agent Smith did not mention in his deposition nor in his trial
testimony that Ms. Smith had consulted with counsel, Jeff Blau,
before going to the Tampa state attorney’s office. However, the
confidential FDLE Investigative Report listed a chain of events
that Ms. Smith had provided in the February 14 “debrief[ing].”
Listed as “13" in the sequence was the following: “On February
14, 1983 the witness F. Smith came forward to the Hillsborough
County State Attorney’s Office by way of Attorney Jeff Blau of
238 E. Davis Boulevard, Suite #1, Davis Island, Fl 33606,
PX#813/253-0100. Blau had instructed F. Smith to come to the
State Attorney’s Office and report the information.” (emphasis
added). Also omitted from his testimony was the fact that Ms.
Smith had a business card from Jeff Blau on the back of which
Norman Cannella’s name had been written. Also omitted from his
testimony was the fact that Cannella had called FDLE on February
14 and advised that Ms. Smith would be appearing to report an
alleged homicide. So, Cannella knew in advance that Ms. Smith was
on her way and what she had to discuss.

27In his 2006 testimony, he testified that his understanding
was that if she took and passed a polygraph and testified against
Lambrix that she would not be prosecuted. He indicated that was
the usual practice when having a cooperating witness take a
polygraph. Thus according to his 2006 testimony, there was no
immunity deal, instead the understanding was that if she passed a
polygraph and helped the State by testifying against Lambrix, she
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that he had told Ms. Smith’s brother that she was not going to be

prosecuted. He explained that his conversation with Smith’s

brother occurred after Smith had waived her rights and given a

full statement. In his redirect, Daniels clarified that he had

never discussed immunity with Smith.28

At trial, the State called the medical examiner who reported

would not face charges in the matter.

28In collateral proceedings in 2006, Daniels disclosed
matters that were omitted from his trial testimony. In 2006, he
said that he had conversations with Smith that were not taped nor
formal statements. From these casual, not taped conversations
with Ms. Smith, “the reason she came forward was because she had
been arrested in a vehicle belonging to one of the deceased
victims.” (Depo 6-2-06 at 36) (PCR 8865). This constituted
previously undisclosed impeachment. It shows that Ms. Smith came
forward to help herself and curry favor with the State. She
feared that she would be prosecuted once the police figured out
that Moore was dead. Daniels also testified that when Smith took
a polygraph, his understanding was that when if Smith passed the
polygraph, helped the police locate the bodies, and testified
against Lambrix, “she would not be prosecuted for homicide.”
(Depo 6-2-06 at 12). In 2006, Daniels also testified that “I
considered her, if what she was saying was true, a co-conspirator
or, you know, co-defendant at that point.” (Depo 6-2-06 at 16).
He explained: “She was driving the victim’s car, for heaven’s
sakes, when she was arrested, and she hadn’t voluntarily gone to
the authorities and reported this.” (Depo 6-2-06 at 17). He
agreed that it was “fair to say she went to the state attorney’s
office after she was caught.” (Depo 6-2-06 at 18). Daniels
testified that: “The understanding from the very onset was you’ve
got to take a polygraph, you know, and if you pass the polygraph
and you’re truthful then you won’t be charged if you testify
truthfully in a criminal trial. That was understood from minute
one.” (Depo 6-2-06 at 37) (emphasis added). Daniels also revealed
that a lot of his “discussions” with Ms. Smith “were off the
tape.” In 2006, Daniels indicated that Ms. Smith was a suspect
“until such time as she passed the polygraph.” (Depo 6-2-06 at
50). The jury was unaware of any agreement between the State and
Smith or her legal counsel; it also did not know that Ms. Smith
was viewed as a suspect who feared being criminally charged.
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that when Moore was being killed, the nature of the wounds

inflicted on Moore would have “splashed” a significant amount of

blood on whoever was inflicted the injuries. The same was not

true as to Bryant. There were no injuries that would have

“splashed” a significant amount of blood from Bryant’s body.29 

At trial, the State also called Deborah Hanzel to testify

that on February 24, 1983, Lambrix called her prior to his

arrest. Hanzel said that she told Lambrix that the police were

saying that he had killed two people and then asked him, “Did you

kill that guy for his car?” Hanzel testified that Lambrix said,

“That was [part] of the reason.” (R 2449). Hanzel’s testimony was

used to corroborate Smith’s testimony and bolster her

credibility.30

29Ms. Smith testified that Lambrix was not covered with blood
when he entered the trailer to tell Bryant that Moore wanted her
to come outside. Smith said that the blood was apparent only when
he next returned to the trailer. This would suggest that Moore’s
fatal injuries had not yet occurred when Lambrix entered the
trailer to tell Bryant that Moore wanted her outside.

30A letter written by Hanzel on October 23, 2003, was sent to
the judge and given to the parties. In it, Hanzel wrote that Ms.
Smith had called her before Lambrix’s arrest and “said that she
was afraid that [the police] wouldn’t believe her story and that
Mr. Lambrix would get out and come after all of us.” Hanzel then
wrote, “During this phone call, Frances told me that if I would
back her story up by telling the police that Mr. Lambrix told
[me] that he killed the people for their car we wouldn’t have to
worry about it, I asked [Smith] if that is what really happened
and she said that she didn’t know what happened outside but that
[Lambrix] told her that the guy went nuts and he had to hit him.”
As a result, Hanzel “agreed to tell the police that Mr. Lambrix
had called [her] and that [she] asked him about the murder and
that he told [her] that he killed the man for the car.” Hanzel
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At trial, the State did call an FDLE agent who had assisted

in the crime scene investigation. During the cross, the defense

was precluded from questioning the FDLE agent about the discovery

of a notebook in Moore’s car and a picture in his wallet. In the

proffered cross, the FDLE agent “testified that the markings in

the notebook were consistent with those of a drug smuggler and

that the photograph was of a person who was a suspect in a RICO

investigation.” Lambrix v. State, 494 So. 2d at 1148 (“appellant

was improperly seeking to use cross-examination as a vehicle for

presenting defensive evidence.”). The judge sustained the State’s

objection to the proffered cross, and the jury did not learn of

this information about Moore.

In his closing, the prosecutor acknowledged that Smith’s

testimony was the foundation of the State’s case. He argued: 

[B]ased on Frances Smith, the hub, and how everybody
else’s testimony supports that statement that she gave
back on February 14th, a year ago when she first came
to Connie Smith, Bob Daniels and all of the evidence
they found after that, the tire iron, the shovel, the
location of the bodies, the letter. That all supports
her as the hub. Everything fits. The wheel is complete.

(R 2520).

On February 27, 1984, the jury returned guilty verdicts on

both counts of the indictment (R 2553). 

On February 29, 1984, the penalty phase was conducted. (R

explained in her letter that “In truth, I never received a phone
call from Mr. Lambrix and he never told me that he killed
anyone.”
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2561-2679). The jury was repeatedly told that its role was merely

advisory in nature (R. 1492-93, 1578, 1672, 1753, 2569). 

The jury was instructed on five aggravators. As explained in

the State’s merits brief before the US Supreme Court:

The specific aggravating circumstances which the jury
was instructed it could consider were: crime committed
while under sentence of imprisonment (Section
921.141(5)(a), Florida Statutes (1983)); crime
committed while engaged in the commission of a robbery
(Section 921.141(5)(d), Florida Statutes (1983)); crime
committed for financial gain (Section 921.141(5)(f),
Florida Statutes (1983)); crime was especially wicked,
evil, atrocious or cruel (Section 921.141(5)(h),
Florida Statutes (1983)); and crime was committed in a
cold, calculated and premeditated manner without any
pretense of moral or legal justification (Section
921.141(5)(i), Florida Statutes (1983)) (J.A. 9, R.
2663). The jury was instructed that the circumstances
that the murders were committed during a robbery and
committed for financial gain could only be considered
as one circumstance if their existence was proven
beyond a reasonable doubt (J.A. 13, R. 2668).

Brief on the Merits in Support of Respondent at 3-4, Lambrix v.

Singletary, US Supreme Court Case No. 96-5658.31 Lambrix had

objected to the CCP aggravator on vagueness grounds, and the jury

received no instruction on a narrowing construction of CCP.32 As

to HAC, the defense’s request for jury instructions on the

31The under the sentence of imprisonment aggravator was based
on the fact that while nearing the end of a two year sentence on
a forged check charge, Lambrix had left a work release program at
the Lakeland Community Correctional Center.

32Lambrix unsuccessfully challenged the vagueness of the CCP
aggravating factor in pretrial motions. (R 22, 24, 87-89).
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appropriate narrowing construction of HAC were rejected.33

The jury was also instructed in conformity with Florida

statutory law that it had to determine whether sufficient

aggravating circumstances existed to justify the imposition of

the death penalty and whether sufficient mitigating circumstances

existed to outweigh the aggravating circumstances. See Brief on

the Merits in Support of Respondent at 3, Lambrix v. Singletary,

US Supreme Court Case No. 96-5658 (“After a separate sentencing

proceeding, the jury was instructed to determine whether

sufficient aggravating circumstances existed to justify the

imposition of the death penalty and, if so, whether sufficient

mitigating circumstances existed to outweigh any aggravating

circumstances found to exist.”). Lambrix’s jury was also told

that its advisory verdict did not need to be unanimous (R. 2665). 

The jury returned a death recommendation as to Count One

(Bryant) by a vote of 10-2 and a death recommendation as to Count

Two (Moore) by a vote of 8-4 (R. 2680).

Thereafter, the judge prepared written findings of fact and

imposed two death sentences.34

33Relying on Godfrey v. Georgia, 446 U.S. 420 (1980), and
State v. Dixon, 283 So. 2d 1 (1973), Lambrix had asked for the
jury to be advised of the narrowing construction of the HAC
aggravator (R 1342-44, 1346). His requests were denied (R 2630,
2632-33).

34On September 11, 1984, Mark Ober, the Assistant State
Attorney in Tampa, wrote a letter announcing that he was dropping
the aiding and abetting charges pending against Ms. Smith. Ober
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On direct appeal, this Court affirmed. Lambrix v. State, 494

So. 2d 1143 (Fla. 1986). The Court observed:

After a careful review of the record, we agree with the
trial judge and all of the parties involved that five
aggravating circumstances apply to the murder of Moore
and four aggravating circumstances apply to the murder
of Bryant. The circumstance that the murder was
committed for pecuniary gain only applied to the murder
of Moore because, following the murder, Lambrix stole
Moore's automobile.

Id. at 1148. Thus, in the homicide with fewer aggravators, the

jury returned 10-2 death recommendation, and in the homicide with

more aggravators, the jury returned an 8-4 death recommendation.

In 1987, Lambrix filed a petition for a writ of habeas

corpus arguing that he received ineffective assistance of

appellate counsel in his direct appeal. This Court denied the

petition. Lambrix v. Dugger, 529 So. 2d 1110, 1111 (Fla. 1988). 

In 1988, Lambrix filed a Rule 3.850 motion. He appealed its

summary denial. This Court affirmed. Lambrix v. State, 534 So. 2d

1151 (Fla. 1988).35 In the course of its opinion, this Court

noted that Lambrix had presented mitigating evidence at the

penalty phase. Id. at 1154 (“Despite the fact that character

testimony was presented during the penalty phase, the court found

no mitigating circumstances with respect to either murder.”).

also authorized the release of Smith’s bond.

35Three justices of this Court dissented. They maintained
that an evidentiary hearing was warranted on the penalty phase
ineffectiveness claim. Lambrix v. State, 534 So. 2d at 1154.
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In 1990, this Court reviewed the circuit court’s denial of

Lambrix’s petition for a writ of habeas corpus, and affirmed.

Lambrix v. State, 559 So. 2d 1137 (Fla. 1990).

In 1994, Lambrix filed a second habeas petition in this

Court, which was denied. Lambrix v. Singletary, 641 So. 2d 847

(Fla. 1994).

In 1996, this Court affirmed the summary denial of a

successive Rule 3.850 motion that Lambrix had filed. Lambrix v.

State, 698 So. 2d 247 (Fla. 1996).

Meanwhile Mr. Lambrix had filed a federal habeas petition.

In 1996, the Eleventh Circuit affirmed the denial of the federal

habeas petition in 1996. Lambrix v. Singletary, 72 F.3d 1500

(11th Cir. 1996). The US Supreme Court granted certiorari review

of the Eleventh Circuit’s ruling and then affirmed the denial of

relief. Lambrix v. Singletary, 520 U.S. 518 (1997).

On January 16, 1998, Lambrix filed a successive motion to

vacate in circuit court. It was first amended in December of

1998. A second amendment was filed on January 10, 2001. A third

amendment was filed on October 11, 2002. On October 17, 2002,

Hanzel testified at an evidentiary hearing.36 On July 10, 2003,

the circuit court entered an order denying Lambrix’s newly

discovered evidence claim based upon Hanzel’s testimony that

36In her October 2002 testimony, Hanzel testified: “To get
down to the nitty gritty, did Mr. Lambrix ever tell you he killed
those two people. A. No.” (10-17-02 transcript at 29).
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Lambrix had not told her that he killed those two people. In its

order, the circuit court concluded that Hanzel’s testimony was

insufficient to qualify as a recantation as a matter of law. It

also found that Smith’s trial testimony was “independent evidence

of guilt that served as a basis for the convictions.” The circuit

court ruled that Lambrix had not “demonstrate[d] the probability

of acquittal on retrial.” Implicit in this ruling was Lambrix had

also failed to show the probability of a lesser severe sentence.

On October 23, 2003, while motion for rehearing was pending

in circuit court, Hanzel wrote a letter to the presiding judge

and reported that since her October 2002 testimony she had “again

been forced to confront what happened 20 years ago.” She had

constantly thought about it “[s]ince the hearing last year.”

Hanzel said that she didn’t “want to run from this anymore and

would ask that [she] be provided an opportunity to testify again

so the full truth can be told.” She wanted to explain that it was

Smith who had called her and asked her to tell “the police that

Mr. Lambrix told me that he killed the people for their car.”

Upon receipt of a copy of this letter, Lambrix supplemented his

Rule 3.851 motion. 

Another evidentiary hearing was ordered. Hanzel testified

that Lambrix never told her that he had killed anyone. She

testified that Ms. Smith asked Ms. Hanzel to corroborate what Ms.

Smith had told the police by telling the police that Lambrix had
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told Hanzel that he killed the people for the car. Hanzel

testified that Smith had said they would not have to worry about

Lambrix hurting them if they corroborated each other’s stories.

Hanzel asked if Lambrix had really told Smith that he killed the

two people. After Smith told her that “she didn’t know what

happened outside but that [Lambrix] told her that the guy went

nuts and he had to hit him,” Hanzel “agreed to tell the police

that Mr. Lambrix had called ... [and said] that he killed the man

for the car.” Hanzel testified that “In truth, I never received a

phone call from Mr. Lambrix and he never told me that he killed

anyone.”37 

Hanzel’s testimony was presented in a newly discovered

evidence claim. It had two components: 1) that her trial

testimony was not true, and 2) that Ms. Smith was contacted her

in order to get her to corroborate her story. The first component

impeaches Hanzel’s own testimony. The second component impeaches

Ms. Smith by demonstrating that she was highly motivated to get

37Phone records were introduced into evidence showing that 3
calls between Hanzel’s residence and Smith’s residence during the
relevant time period: 1) a 17 minute call on February 21, 1983;
2) a 4 minute all on March 3, 1983; and 3) a one minute call on
March 5, 1983. Of course, Smith could have called Hanzel from a
phone other than the one in her home. Without caller ID, Hanzel
would have not know from what phone Smith had called. Since Smith
knew her phone had been tapped by the police in case Lambrix
called, it would have been reasonable for her to call using a
different line when calling Hanzel to ask her to back up her
story by fabricating a call from Lambrix in which he supposedly
said that he had killed the man for his car.
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Lambrix convicted in order to avoid being charged herself.38 The

evidence clearly was qualifying newly discovered.39 

During the collateral proceedings, the judge refused to let

Lambrix present testimony from Susan Deller who owned the land on

which was the homicides occurred. A proffered was made in

affidavit that there was no pond on the property in which Bryant

could have been left.

In the proceedings, Lambrix testified that Moore physically

attacked Bryant. When Lambrix sought to intervene, a melee ensued

in the course of which Lambrix killed Moore as Lambrix sought to

defend both himself and Bryant.

In light of Hanzel’s testimony, the State announced that it

would call Smith as a rebuttal witness. Lambrix was then given an

opportunity to depose Smith before she took the stand. In her

April 5, 2004 deposition, Smith dropped the bomb that she and

investigator Daniels had a sexual relationship during the State’s

prosecution of Lambrix. 

38At a resentencing, Hanzel’s testimony would be presented as
showing that Smith was highly motivated to help the State convict
Lambrix, so motivated that the truth did not matter. Smith was
willing to coax Hanzel into fabricating a story.

39In Jones v. State, 591 So. 2d 911, 915-16 (Fla. 1991), this
Court held that to prevail on a newly discovered evidence claim,
a movant must show: 1) that the new evidence was unknown at the
time of trial and not previously discoverable through the use of
due diligence, and 2) “the newly discovered evidence must be of
such nature that it would probably produce an acquittal on
retrial.” Hanzel testimony in collateral proceedings clearly
satisfied prong 1 of the Jones analysis.
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On November 18, 2004, Lambrix again amended his motion

adding a newly discovered evidence claim, a Brady/Giglio claim,

and a fundamental miscarriage of justice claim based on Ms.

Smith’s deposition testimony. 

In a June 20, 2006 order, the judge denied leave to amend.

But, he nonetheless ordered a limited evidentiary hearing on the

“threshold issue” of whether Smith and Daniels had a sexual

relations in the course of the prosecution of Lambrix. A

deposition of Daniels was conducted.

In July of 2006, Smith testified that she had in fact been

aware that she was a suspect in the homicide cases. She testified

that she knew that it was important for the police to believe her

story (PCR 8830-31, 8861-62). This was not what she had testified

to at trial. This was new evidence that was not previously

available. It was evidence of Smith’s motive to curry favor with

the State. See Davis v. Alaska, 415 U.S. 308, 316-17 (1974) (“the

exposure of a witness' motivation in testifying is a proper and

important function of the constitutionally protected right of

cross-examination”).

As to the sexual contact with Daniels, Smith testified that

it occurred on one occasion when she had stayed in a hotel due to

a proceeding in the prosecution of Lambrix. Smith testified that

Daniels called her to his hotel room where they engaged in sexual
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intercourse.40 Smith testified that they had been drinking. She

stated that she was not proud of her conduct (PCR 8723-25). This

evidence was also new and not previously available.

The State then called Daniels. In his testimony, Daniels

denied that he had sexual contact with Smith (PCR 8891). But

while doing so, he revealed that it had understood that from his

multiple contacts with Smith that if she passed a polygraph,

helped the State find the bodies, and testified against Lambrix,

no charges would be filed against her (PCR 8856-58). Daniels’

testimony in this regard completely contradicted Smith’s trial

testimony that she was receiving no benefit from the State.

Daniels also revealed that he and Smith had often spoken in

off the tape conversations. In these chats, he learned that the

reason that she went to the authorities when she did was because

of her arrest in Moore’s car.41 This was information that had not

been previously revealed. While taped statements had been

disclosed, these off the tape chats that included why Smith came

40At trial, Smith made no mention of this. The jury did not
hear her testify that she and Daniels had a sexual liaison.

41This testimony that there had been off the tape chats
between Daniels and Smith was not previously disclosed. The
content of the chats could be used at a resentencing to show that
Smith knew that she needed to curry favor with the State, and did
so. It also underscores the significance of her consultation with
an attorney after she bonded out of jail. She followed his
instructions when she went to the Hillsborough County State
Attorney’s Office to implicate Lambrix in the murders of Moore
and Bryant (PCR 8865).
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forward when she did had not been available to Lambrix.

The State argued that Daniels’ testimony refuted Smith’s

claim that they had a sexual relationship. It was the State’s

position that Smith, the State’s main witness and the lynchpin of

its case and whose credibility was essential for it to obtain

convictions and death sentences, was now in collateral

proceedings not a credible witness. 

The judge denied Lambrix’s 3.851 motion and found Ms.

Smith’s testimony at the evidentiary hearing was not credible.

And, the judge found Daniels’ testimony denying the sexual

contact as credible. Lambrix v. State, 39 So. 3d at 268 (This

Court quoted the lower court’s order: “The Court finds that Ms.

Ottinger's [aka Smith] testimony is not credible and that Mr.

Daniels's testimony is credible.”).42 

Neither the State nor the judge acknowledged that in Daniels

credible refutation of Ms. Smith’s testimony, he revealed that in

is his off the record conversations with Smith, she had told him

that she had come forward because she had been arrested in the

victim’s car and was afraid that she would wind up being charged

with the homicides. This refuted Smith’s trial testimony that she

42In finding Daniels credible, the presiding judge stated:
“Mr. Daniels was at all times forthright and direct. He did not
evade the questions posed to him, and he answered each question
promptly and without delay. He never wavered in his denial of a
sexual encounter between himself and Ms. Ottinger.” Lambrix v.
State, 39 So. 3d at 267-68.
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came forward only because she was afraid of Lambrix.

Daniels’ credible testimony also recounted that he had

regarded Smith as suspect in the murders and made her aware of

that fact. This obviously established that she had reason to

curry favor with the State. 

Finally, Daniels in his testimony also disclosed that there

had been an understanding that because Smith was a suspect, if

she passed a polygraph, helped the police recover the bodies, and

testified against Lambrix, she would not be charged with any

crimes arising from the matter.43

At a resentencing, Daniels’ testimony on each of these

points would be presented by the defense to show that Smith had

reason to fear that she would be charged, and thus reason to

testify falsely. Daniels’ 2006 testimony conflicted with Smith’s

trial testimony as to these points and constituted evidence that

Smith had not been truthful.

This in conjunction with the fact that Smith was found to

have testified falsely in the collateral proceeding that she had

a sexual liaison with Daniels would lay the groundwork for a

compelling argument that her testimony was not credible and did

43When denying relief, the judge concluded that Mr. Lambrix
had not established the existence of “plea deal.” Lambrix v.
State, 39 So. 3d at 270. The absence of a “plea deal” or “plea
agreement” does not refute Daniels’ testimony that there was an
understanding. Evidence that Smith merely hoped that if she
helped the State prosecute Lambrix she would not be charged is
valid impeachment that would be admissible at a resentencing.
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not provide a basis for finding the aggravating factors beyond a

reasonable doubt.

Certainly, Daniels’ credible testimony when considered with

Hanzel’s testimony that Smith approached her about telling the

police a false story and which qualified as newly discovered

evidence under Jones v. State would be presented by the defense

at a resentencing to completely destroy Smith’s testimony.

At the time that the judge denied the 3.851 motion, it was

necessary for six jurors to vote to recommend a life sentence

before a nonbinding life recommendation was returned. In that

legal context, the judge concluded that Mr. Lambrix had not met

the prejudice prong as to his claims

Lambrix appealed to the Florida Supreme Court. This Court

affirmed and concluded that Mr. Lambrix had failed to establish

the necessary prejudice to entitle him to relief on his claims.

For example as to the newly discovered evidence claim based upon

Hanzel’s 2004 testimony, this Court found that Lambrix had not

shown that Hanzel’s 2004 testimony would probably produce a

different outcome at a retrial or resentencing. Lambrix v. State,

39 So. 3d at 272-73. As to the newly discovered evidence claim

based upon the testimony provided by Smith and Daniels, this

Court noted that it had “no basis in the record to reject the

trial court’s factual finding that no sexual encounter occurred

between Smith and Daniels.” Lambrix v. State, 39 So. 3d at 269.
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But, this Court nonetheless recognized Smith’s testimony that a

sexual liaison occurred would be admissible evidence at a

resentencing, that evidence did not undermine confidence in the

reliability of the outcome.44

Meanwhile in 2008, Lambrix learned that he had not been

provided all of the public records regarding his case that FDLE

had created and possessed. After obtaining the previously

undisclosed FDLE records, Lambrix filed another successive Rule

3.851 motion on or about April 9, 2009. In this motion he pled

and identified the FDLE records that he just recently received

which had not been provided to him previously. One particular

document was a note dated 6-21-83 that stated: “Inv. Miles

Daniels called & said that per conversation with ASA MGruther

that no further exams are needed or required on all pending

exhibits.” This could be used to discredit the fullness of the

investigation or the methods used to assemble the State’s case.

It is admissible impeachment that a defendant is entitled to know 

and be able to present. Kyles v. Whitley, 514 U.S. 419 (1995).

At a May 27, 2010 case management hearing, the State

conceded that the recently disclosed FDLE documents qualified as

newly discovered evidence. 

44“Evidence as to a sexual affair between these witnesses
could be used to impeach both Smith and Daniels, because it could
be a basis as to why Daniels focused his investigation on Lambrix
(as opposed to Smith, who was initially arrested while driving
the victim's car).” Lambrix v. State, 39 so. 3d at 269.
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On July 19, 2010, the circuit court summarily denied

Lambrix’s motion because it found that Lambrix could not show

that at a retrial or resentence that there would probably be a

different outcome.

On appeal, this Court affirmed, stating: “we conclude that

Lambrix has failed to show that this evidence would probably

produce an acquittal or would mitigate his sentence.” Lambrix v.

State, 124 So. 3d 890, 896 (Fla. 2013). Again in 2013, Florida

law provided that for a life recommendation to be returned by a

jury, at least six jurors had to vote to recommend a life

sentence. Thus, it was assumed this law would govern at a retrial

or resentencing conducted in 2013. However as demonstrated by

Johnson v. State, 205 So. 3d at 1289, a unanimous death

recommendation was required at a 2013 resentencing due to this

Court’s ruling in Hurst v. State. 

STANDARD OF REVIEW

This appeal arises from the summary denial of Mr. Lambrix’s

successive motion to vacate. The summary denial is subject to de

novo review by this Court. 

SUMMARY OF THE ARGUMENTS

1. Chapter 2017-1, enacted on March 13, 2017, requires the

unanimous consent of the jury before a judge has the power to

impose a death sentence on a defendant convicted of first degree

murder. A death sentence is not lawful without a jury’s unanimous
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consent. The legislature intended for Chapter 2017-1 to apply

retrospectively. Individuals convicted of first degree murders

committed before the homicides in Mr. Lambrix’s case and whose

convictions were final before Mr. Lambrix’s convictions were

final are receiving the benefit of the substantive right set

forth in Chapter 2017-1. They have a right to a life sentence

unless the resentencing jury unanimously consents to a death

sentence. Denying Mr. Lambrix of the right as to his convictions

violates his right to due process and equal protection of the

law. Given that Chapter 2017-1 has established that death cannot

be imposed when juries return death recommendations by a vote of

10-2 or 8-4, executing Mr. Lambrix whose jury returned 10-2 and

8-4 death recommendations constitutes cruel and unusual

punishment in violation of the Eighth Amendment.

2. This Court in 2010 and 2013 considered Mr. Lambrix’s

qualifying newly discovered evidence. The denial of relief must

reopened given the fact that as to a resentencing conducted in

2010 or 2013 Hurst v. State and Hurst v. Florida govern. As a

result, one or more jurors voting in favor a life sentence would

mandate the imposition of a life sentence. Employing the proper

standard as to the second prong of the test set forth in Swafford

v. State, the qualifying newly discovered evidence undoubtedly

would result in the imposition of a less severe sentence at a

resentencing. Swafford v. State explained prong 2 of the
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governing standard requires cumulative consideration of all of

the admissible evidence presented in collateral to determine

whether at a resentencing its probable that a less severe

sentence would result. Here, undoubtedly at least one juror would

oppose the imposition of a death sentence.

  3. Because his jury did not unanimous consent to the

imposition of death sentences, this Court has recognized that Mr.

Lambrix’s was not provided a reliable penalty phase. In addition,

the newly discovered evidence developed in collateral proceedings

demonstrate that materially inaccurate evidence was presented to

his jury and used by the State to argue that Mr. Lambrix should

be sentenced to death. The presentation of materially inaccurate

evidence during an inherent unreliable penalty phase means the

unreliability of Mr. Lambrix’s death sentences is greatly

amplified. Permitting those death sentences to stand does not

comport with the Eighth Amendment requirement that in capital

cases extra steps must be taken to ensure the reliability of any

death sentence that is carried out. 

4. Denying Mr. Lambrix of the retroactive benefit of Hurst

v. Florida and Hurst v. State while extending the retroactive

benefit of those decisions to those who death sentences were not

final on June 24, 2002, deprives him of his constitutional right

to equal protection of the law and of his constitutional right to

be free of the arbitrary infliction of death as a punishment.
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ARGUMENT

ARGUMENT I

UNDER THE EIGHTH AND FOURTEENTH AMENDMENTS TO
THE UNITED STATES CONSTITUTION, AS WELL AS
UNDER THE FLORIDA CONSTITUTION, THE
SUBSTANTIVE RIGHT TO A LIFE SENTENCE UNLESS A
JURY UNANIMOUSLY RECOMMENDS A DEATH SENTENCE
ESTABLISHED BY CHAPTER 2017-1 WHICH THE
LEGISLATURE INTENDED TO APPLY RETROSPECTIVELY
MUST BE EXTENDED TO MR. LAMBRIX AND HIS DEATH
SENTENCE VACATED. A DEATH SENTENCE CANNOT BE
REIMPOSED UNLESS A JURY UNANIMOUSLY RETURNS A
DEATH RECOMMENDATION AND AUTHORIZES ITS
IMPOSITION.

A. Introduction

For clarity’s sake, this claim is NOT premised upon Hurst v.

Florida, 136 S. Ct. 616 (2016). This claim is NOT premised upon a

court ruling. This claim IS premised upon a statute passed by the

legislature and signed into law by the Governor.45 Due to the

constitutional provision calling for the separation of power into

three branches of government, claims premised upon a statutorily

created substantive right and claims premised upon a judicial

adopted procedural rule implicate difference legal standards. 

45It is true that the path to the passage of Chapter 2017-1
began with the issuance of Chapter 2017-1. But, Chapter 2017-1 is
not simply the embodiment of Hurst v. Florida. For example, it
eliminated a judge’s power to override a life recommendation
which was a matter not at issue in Hurst v. Florida. If Chapter
2017-1 was simply Hurst v. Florida dressed as a statute, it was
entirely unnecessary for it to be enacted. To treat Chapter 2017-
1 simply as Hurst v. Florida would denigrate the Florida
Legislature, and in fact would mean that branch of government is
superfluous.
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For example, when it comes to a legislative enactment, this

Court has explained that the standard for determining whether one

of its decisions or a decision from the US Supreme Court are to

be applied retroactively are not applicable. As to whether a

statute applies prospectively only or is retrospectively

applicable, the law is markedly different. In fact, this Court

has acknowledged that Witt v. State, 387 So. 2d 922 (Fla. 1980),

has no application to the question of whether Chapter 2017-1

applies retrospectively. Thompson v. State, 887 So. 2d 1260,

1263-64 (Fla. 2004) (“the question of retroactivity under Witt is

not applicable to this case because we are examining a change in

the statutory law of this state not a change in decisional law

emanating from the Florida Supreme Court or the United States

Supreme Court.”) (emphasis added).

This means that decisions regarding the retroactivity of

Hurst v. Florida and/or Hurst v. State DO NOT GOVERN on the

question of whether Chapter 2017-1 applies retrospectively. To

argue or rule otherwise is an affront to the separation of powers

provision in the Florida Constitution. As this Court has stated:

“Generally, the Legislature has the power to enact substantive

law, while the Court has the power to enact procedural law.”

Allen v. Butterworth, 756 So. 2d 52, 59 (Fla. 2000).46 Because

46The US Supreme Court recently explained generally judicial
decisions in criminal case that are new constitutional rulings in
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Chapter 2017-1 was legislatively enacted, it is substantive law

or else it is an unconstitutional usurpation of judicial power.47

B. Chapter 2017-1

On March 13, 2017, Chapter 2017-1 was signed into law. It

revised Florida’s capital sentencing statute, § 921.141, Fla.

Stat. As revised, § 921.141 now provides that a defendant

convicted of first degree murder cannot receive a death sentence

unless the State convinces a jury to return a unanimous death

recommendation. Before it can return a unanimous death

recommendation, the jury must first “identify[] each aggravating

factor” that it has unanimously found proven beyond a reasonable

doubt. See Fla. Stat. § 921.141(2)(b). Next, the jury must

that they were not dictated by precedent produce “a new
constitutional rule of criminal procedure.” Montgomery v.
Louisiana, 136 S. Ct. 718, 728 (2016). The US Supreme Court has
decided that “a new rule of constitutional rule of criminal
procedure” is not to be applied retroactively to cases that were
final when the new rule was announced. The US Supreme Court has
recognized that on rare occasion a new constitutional ruling may
result in a new substantive rule of constitutional law. As
explained in Montgomery, courts must give retroactive effect to
new substantive rules of constitutional law. Id. at 728. As to
Mr. Lambrix’s claim premised upon Chapter 2017-1 the distinction
between new case law creating a procedural rule and one of those
rare judicial decisions creating a substantive rule is not at
issue here because Chapter 2017-1 was legislatively adopted.

47The separation of power required by the Florida
Constitution is violated when the legislature enacts a statute
that concerns procedure because such matters are reserved to
judicial branch. State v. Raymond, 906 So. 2d 1045, 1049 (Fla.
2005) (“where there is no substantive right conveyed by the
statute, the procedural aspects are not incidental; accordingly,
such a statute is unconstitutional.”).
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unanimously find that the aggravating factors that it unanimously

found to exist are sufficient to justify a sentence of death.

Then, the jury must unanimously find that “aggravating factors

exist which outweigh the mitigating circumstances found to

exist.” See Fla. Stat. § 921.141(2)(b)(2). Finally, having made

these unanimous findings, the jurors must then unanimously vote

in favor of recommending a death sentence. Only if the jury has

returned a unanimous death recommendation, is a judge authorized

under § 921.141 to impose a death sentence.

Chapter 2017-1 gives a defendant convicted of first degree

murder a presumption of a life sentence unless and until the

State convinces the jury to unanimously return a death

recommendation. This is equivalent to the presumption of

innocence at the guilt phase that can only be overcome by the

return of a unanimous guilty verdict.

The new unanimity requirement set forth in Chapter 2017-1 is

comparable to a change in the burden of proof. Going from an

advisory death recommendation determined by a majority vote of

the jury, to a requirement that a jury unanimously recommend

death before a death sentence is authorized is analogous to

changing the burden of proof from proof by a preponderance to

proof beyond a reasonable doubt. Such a change allocates the risk

of an erroneous result. The unanimity requirement like the proof

beyond a reasonable doubt standard operates to insure that a
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decision to impose a death sentence has enhanced reliability. 

The requirement that in criminal cases guilt must be proven

beyond a reasonable doubt is also about ensuring that the

innocent are less likely to be convicted:

The reasonable-doubt standard plays a vital role in the
American scheme of criminal procedure. It is a prime
instrument for reducing the risk of convictions resting
on factual error. The standard provides concrete
substance for the presumption of innocence—that bedrock
‘axiomatic and elementary’ principle whose ‘enforcement
lies at the foundation of the administration of our
criminal law.’ Coffin v. United States, supra, 156
U.S., at 453, 15 S.Ct., at 403.

In re Winship, 397 U.S. 358, 363 (1970).48

In Addington v. Texas, 441 U.S. 418, 42324 (1979), the US

Supreme Court explained:

The function of a standard of proof, as that concept is
embodied in the Due Process Clause and in the realm of
factfinding, is to “instruct the factfinder concerning the
degree of confidence our society thinks he should have in
the correctness of factual conclusions for a particular type
of adjudication.” In re Winship, 397 U.S. 358, 370, 90 S.Ct.
1068, 1076, 25 L.Ed.2d 368 (1970) (Harlan, J., concurring).
The standard serves to allocate the risk of error between
the litigants and to indicate the relative importance
attached to the ultimate decision.

* * *
In a criminal case, on the other hand, the interests of the
defendant are of such magnitude that historically and without
any explicit constitutional requirement they have been
protected by standards of proof designed to exclude as nearly

48In Jackson v. Virginia, 443 U.S. 307, 316 (1979), the US
Supreme Court observed that “Winship presupposes as an essential
of the due process guaranteed by the Fourteenth Amendment that no
person shall be made to suffer the onus of a criminal conviction
except upon sufficient proof—defined as evidence necessary to
convince a trier of fact beyond a reasonable doubt of the
existence of every element of the offense.”
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as possible the likelihood of an erroneous judgment. In the
administration of criminal justice, our society imposes almost
the entire risk of error upon itself. This is accomplished by
requiring under the Due Process Clause that the state prove
the guilt of an accused beyond a reasonable doubt. In re
Winship, supra.

(footnote omitted). The burden of proof imposed in a particular

type of case (civil, civil commitment, juvenile, criminal) reflects

the value that society places on the liberty or life interest that

is at stake. Id. at 425.49

Florida’s move from a jury returning an advisory, non-

binding life or death recommendation by a majority vote to

demanding a jury to unanimously vote as a condition precedent for

49 In Speiser v. Randall, 357 U.S. 513, 525-26 (1958), the US
Supreme Court observed: 

Where one party has at stake an interest of
transcending value—as a criminal defendant his
liberty—this margin of error is reduced as to him by
the process of placing on the other party the burden of
producing a sufficiency of proof in the first instance,
and of persuading the factfinder at the conclusion of
the trial of his guilt beyond a reasonable doubt. Due
process commands that no man shall lose his liberty
unless the Government has borne the burden of producing
the evidence and convincing the factfinder of his
guilt.

Of course where a party’s life is at stake, the Eighth Amendment
requires more:

The fundamental respect for humanity underlying the
Eighth Amendment's prohibition against cruel and
unusual punishment gives rise to a special “ ‘need for
reliability in the determination that death is the
appropriate punishment’ ” in any capital case.
 

Johnson v. Mississippi, 486 U.S. 578, 584 (1988).
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a death sentence reflects a fundamental and substantive

determination of the value of life interest at stake. See In re

Winship, 397 U.S. 358, 372 (1970) (Harlan, J., concurring) (“I

view the requirement of proof beyond a reasonable doubt in a

criminal case as bottomed on a fundamental value determination of

our society that it is far worse to convict an innocent man than

to let a guilty man go free.”). The change was meant to reflect

the value society places on the reliability of the decision to

impose a death sentence. 

Implicit in the recognition that requiring juror unanimity will

enhance the reliability of a decision to impose death sentences

is an acknowledgment that a death sentence imposed without such a

requirement is less reliable. The 10-2 and 8-4 advisory death

recommendations in Mr. Lambrix’s case mean his death sentences

resulted from a less reliable capital sentencing process than is

now required. Bevel v. State, 221 So. 3d at 1179 (“a reliable

penalty phase proceeding requires that ‘the penalty phase jury

must be unanimous in making the critical findings and

recommendation that are necessary before a sentence of death may

be considered by the judge or imposed.’”).

There is empirical evidence to support the conclusion, that

without requiring a unanimous death recommendation, Florida’s old

capital sentencing scheme produced unreliable death sentences.

Between 1972 and 2006, twenty-two (22) people who had been
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sentenced to death in Florida were subsequently exonerated and

another individual was exonerated posthumously, while sixty-one

(61) people have been executed. Evaluating Fairness and Accuracy

in the State Death Penalty System: The Florida Death Penalty

Assessment Report, America Bar Association (2006) at iv, 8

(“[T]he proportion exonerated exceeds thirty percent of the

number executed.”). “Since the reinstatement of the death penalty

in 1972, Florida has led the nation in death row exonerations.”

Id. at 45. The number of men freed from Florida’s death row with

a restored presumption of innocence is indicative of a system

infected with unreliability and in violation of Furman v.

Georgia. With a jury returning only an advisory recommendation by

a majority vote while also being precluded from considering any

lingering doubt of the defendant’s guilt, unreliability abounded.

We know numerous men who were ultimately exonerated after

spending years on Florida’s death row. We do not know how many

wrongfully convicted defendants remain there.

C. Retrospective or prospective?

When the legislature enacts new substantive law, there is a

presumption that a substantive change applies prospectively.

Indeed, this Court has consistently stated that “in the absence

of clear legislative intent to the contrary, a law affecting

substantive rights is presumed to apply prospectively.” Arrow

Air, Inc. v. Walsh, 645 So. 2d 422, 424 (Fla. 1994). See also
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Metropolitan Dade County v. Chase Federal Housing Corp., 737 So.

2d 494, 499 (Fla. 1999) (“The general rule is that in the absence

of clear legislative intent to the contrary, a law affecting

substantive rights, liabilities and duties is presumed to apply

prospectively.”).

What controls in determining whether a statute applies

retrospectively is legislative intent. Without legislative intent

to retrospectively apply a newly imposed legal burden or a newly

established substantive rule, presumption of prospectively

application controls. Metropolitan Dade County v. Chase Federal

Housing Corp., 737 So. 2d at 499 (“in the absence of clear

legislative intent to the contrary, a law affecting substantive

rights, liabilities and duties is presumed to apply

prospectively.”) (emphasis added). 

Here, the legislative intent was clear. The changes made in

Chapter 2017-1 and Chapter 2016-13 were intended to apply

retrospectively, meaning the intent was to apply the new statute

to capital offenses that occurred prior to the statute’s

effective date. Certainly, the legislature could intend that a

statutorily created substantive right only apply in cases in

which the homicide was committed after the effective date of the

statute.50 But, that was not the legislative intent here.

50There is a sharp contrast between the legislative intent as
to Chapter 2017-1 and the legislative intent when Alabama
statutorily eliminated a judge’s power to override a life
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Due to legislative intent, the substantive right that a

defendant convicted of first degree murder receives under Chapter

2017-1 will apply retrospectively, i.e. to first degree murder

prosecutions in which the homicide at issue occurred before the

March 13, 2017 enactment of Chapter 2017-1. This means that

defendants convicted of first degree murder before the enactment

of Chapter 2017-1 who now receive a resentencing will have the

right to a life sentence unless the jury unanimously recommends a

death sentence even if the first degree murder convictions were

final in 1982, 1984, or 1985. 

However, a problem arises when the State argues as it does

here that the substantive right established by Chapter 2017-1 is

extended retrospectively to some individuals convicted of first

degree murder, but not others for arbitrary reasons or in a way

that violates the equal protection and due process guarantees.

D. Those who are getting the retrospective benefit of the
substantive right set forth in Chapter 2017-1.

This Court ordered a resentencing in James Card’s case. Card

v. Jones, 219 So. 3d 47 (Fla. 2017). Card was prosecuted for a

1981 homicide. He was convicted and his conviction became final

recommendation and impose a death sentence. The Alabama provision
included this: “This act shall apply to any defendant who is
charged with capital murder after the effective date of this act
and shall not apply retroactively to any defendant who has
previously been convicted of capital murder and sentenced
to death prior to the effective date of this act.” Alabama Laws
Act 2017-131, § 2, enacted April 11, 2017. 
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in 1984. Card v. State, 453 So. 2d 17 (Fla. 1984). That

conviction has remained intact ever since. Card was given a death

sentence was vacated in collateral proceedings. A resentencing

was conducted in 1999. An 11-1 death recommendation led to

another death sentence which this Court affirmed. It became final

4 days after the issuance of Ring v. Arizona, 536 U.S. 584

(2002). See Card v. State, 803 So. 2d 613 (Fla. 2001), cert

denied 536 U.S. 963 (2002). Because his petition for certiorari

review was denied four days after Ring issued, this Court ordered

a resentencing. Because Chapter 2017-1 was intended to apply

retroaspectively, Card will have the substantive right to a life

sentence unless the jury unanimously recommends death.

A resentencing has been ordered in J.B. Parker’s case.

Parker was convicted of a 1982 homicide and sentenced to death.

The conviction and death sentence became final in 1985. Parker v.

State, 476 So. 2d 134 (Fla. 1985). In 1998, Parker’s death

sentence was vacated though his conviction remained intact. State

v. Parker, 721 So. 2d 1147 (Fla. 1998). In 2002, Parker received

another death sentence after the jury returned an 11-1 death

recommendation. This Court affirmed on appeal. Parker v. State,

873 So. 2d 270 (Fla. 2004). Because the death sentence became

final after Ring v. Arizona issued, another resentencing has been

order at which he will there will be another resentencing on

Parker’s first degree murder conviction that was final in 1985.
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At the resentencing, Parker will have will have the substantive

right to a life sentence unless the jury unanimously recommends

death. the substantive right to a life sentence unless the jury

unanimously returns a death recommendation.51

Card and Parker stand convicted of homicides that predate

those for which Mr. Lambrix was convicted. Card and Parker were

convicted of first degree murder before Mr. Lambrix’s conviction

was returned, and there convictions were final before his was

final as well. Card and Parker are to be sentenced for their

first degree murder convictions, the same crime for which Mr.

Lambrix was convicted. As to their first degree murder

convictions, Chapter 2017-1 is extending to Card and Parker the

substantive right to a life sentence unless a jury unanimously

recommends death. Yet, Mr. Lambrix’s execution has been scheduled

and the State argues that he is not entitled to the  substantive

right created by Chapter 2017-1 that has been extended to Card

and Parker. There is and can be no constitutionally valid reason

to give Card and Parker a right to a life sentence unless the

jury unanimously consents to a death sentence, while Mr. Lambrix

received two death sentences without the unanimous consent of his

51The right to counsel attaches to a defendant when he or she
is criminally charged. The right to the presumption of innocence
attaches to the person who is formally charged with a crime. The
right to a life sentence unless the jury unanimously recommends
death, which is established in Chapter 2017-1, attaches to the
defendant convicted of first degree murder. What should matter is
the finality of the conviction.
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jury and is scheduled for execution.

E. Due process and equal protection implications as well Eighth
Amendment implications due to arbitrariness.

When a State creates a right that carries a liberty or life

interest with it, the right is protected by the Due Process

Clause of the Fourteenth Amendment. The US Supreme Court has held

that States “may create liberty interests that are entitled to

the procedural protections of the Due Process Clause of the

Fourteenth Amendment.” Vitek v. Jones, 445 U.S. 480, 488 (1980).

“Once a State has granted prisoners a liberty interest, [this 

Court has] held that due process protections are necessary to

insure that the state-created right is not arbitrarily

abrogated.” Id. at 488-89 (internal quotations omitted). See

State v. Robinson, 873 So. 2d 1205, 1209 (Fla. 2004) (“It is the

Due Process Clause that protects the individual against the

arbitrary and unreasonable exercise of governmental power.”).

In Evitts v. Lucey, 469 U.S. 387, 400 (1985), the US Supreme

Court recognized that “a State need not provide a system of

appellate review as of right at all.” States have the option to

not provide appellate review of criminal convictions. See McKane

v. Durston, 153 U.S. 684 (1894). But “when a State opts to act in

a field where its action has significant discretionary elements,

it must nonetheless act in accord with the dictates of the

Constitution-and, in particular, in accord with the Due Process

Clause.” Evitts v. Lucey, 469 U.S. at 401. See Jones v. Barnes,
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463 U.S. 745, 751 (1983) (“There is, of course, no constitutional

right to an appeal, but in Griffin v. Illinois, 351 U.S. 12, 18

(1955), and Douglas v. California, 372 U.S. 353 (1963), the Court

held that if an appeal is open to those who can pay for it, an

appeal must be provided for an indigent.”). “Once a State has

granted prisoners a liberty interest, [the US Supreme Court has]

held that due process protections are necessary to insure that

the state-created right is not arbitrarily abrogated.” Vitek v.

Jones, 445 U.S. at 488-89 (internal quotations omitted). Who gets

the benefit of a substantive right and who does not must not

offend the Due Process Clause. State v. Robinson, 873 So. 2d

1205, 1209 (Fla. 2004) (“It is the Due Process Clause that

protects the individual against the arbitrary and unreasonable

exercise of governmental power.”).

Further, the Eighth Amendment is implicated if substantive

rights are doled out arbitrarily in capital cases, particularly

where the right has implications as to the reliability of a death

sentence. In Johnson v. Mississippi, 486 U.S. 578 (1988), the US

Supreme Court discussed the Eighth Amendment’s requirement that

death sentences be reliable and free from arbitrary factors:

The fundamental respect for humanity underlying the
Eighth Amendment's prohibition against cruel and
unusual punishment gives rise to a special “ ‘need for
reliability in the determination that death is the
appropriate punishment’” in any capital case. See
Gardner v. Florida, 430 U.S. 349, 363–364, 97 S.Ct.
1197, 1207–1208, 51 L.Ed.2d 393 (1977) (WHITE, J.,
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concurring in judgment)(quoting Woodson v. North
Carolina, 428 U.S. 280, 305, 96 S.Ct. 2978, 2991–92, 49
L.Ed.2d 944 (1976)). Although we have acknowledged that
“there can be ‘no perfect procedure for deciding in
which cases governmental authority should be used to
impose death,’” we have also made it clear that such
decisions cannot be predicated on mere “caprice” or on
“factors that are constitutionally impermissible or
totally irrelevant to the sentencing process.” Zant v.
Stephens, 462 U.S. 862, 884–885, 887, n. 24, 103 S.Ct.
2733, 2747, 2748, n. 24, 77 L.Ed.2d 235 (1983).

Johnson v. Mississippi, 486 U.S. 584-85 (emphasis added).

The retrospective application of Chapter 2017-1 to only

those who were convicted of first degree murder who have, for

whatever reason, received a resentencing after June 24, 2002,

will create two categories of death sentences: 1) those that to

which the defendant was not extended a presumption of life and

the death sentence carries less reliability; and 2) those to

which the defendant had a right to a life sentence unless the

jury unanimously recommended death and any decision to impose

death has greater reliability. Carrying out executions of

defendants whose death sentences are recognized as less reliable

because the defendant was not afforded the presumption of life

while Mr. Lambrix was arbitrarily and for no valid, legitimate

reason denied the substantive right set forth in Chapter 2017-1

violates his rights under the Eighth and Fourteenth Amendments to

the US Constitution, as well as the Florida Constitution. See

Griffith v. Kentucky, 479 U.S. 314, 323 (1987) (“[S]elective

application of new rules violates the principle of treating
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similarly situated defendants the same.”); Smith v. State, 598

So. 2d 1063, 1066 (Fla. 1992) (“[a]ny rule of law that

substantially affects the life, liberty, or property of criminal

defendants must be applied in a fair and evenhanded manner. Art.

I, §§ 9, 16, Fla. Const.”).

The failure to extend to Mr. Lambrix the substantive right

contained in Chapter 2017-1, deprives Mr. Lambrix of his Eighth

Amendment right because his death sentence is lacking in the

enhanced reliability that Florida law now requires. The Eighth

Amendment does not permit the State of Florida to arbitrarily

grandfather in old death sentences that are recognized to be of

inferior reliability, just simply because the death sentence was

final before June 24, 2002. The Eighth and Fourteenth Amendment

require the State to extend to Mr. Lambrix the same substantive

right that is being extended to James Card and J.B. Parker, the

right to a life sentence unless the State convinces a jury to

unanimously return a death recommendation.

F. Chapter 2017-1 establishes the societal norm in Florida for
Eighth Amendment purposes.

Under the US Supreme Court's Eighth Amendment jurisprudence,

whether a particular sentence is “cruel and unusual” depends on

the current and prevailing societal norms. The US Supreme Court

has looked to the laws enacted by state legislatures as providing

the “clearest and most reliable objective evidence of

contemporary values.” Penry v. Lynaugh, 492 U.S. 302, 331 (1989).
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Of course, “in a democratic society[,] legislatures, not courts,

are constituted to respond to the will and consequently the moral

values of the people.” Gregg v. Georgia, 428 U.S. 153, 175–176

(1976) (joint opinion of Stewart, Powell, and Stevens, JJ.)

(internal quotation marks omitted). 

Under Chapter 2017-1, Florida law no longer permits the

imposition of a death sentence absent the jury’s unanimous

consent. Florida law no longer permits death sentences to be

imposed if a single juror has voted to recommend a life sentence.

Florida societal norms have evolved. To carry out an execution of

individual whose death sentences were imposed in a manner no

longer viewed as acceptable and no longer seen as sufficiently

reliable to justify the ultimate punishment, violates society’s

evolving standards of decency. As a result, the death sentences

imposed on Mr. Lambrix violate the Eighth Amendment because they

constitute cruel and unusual punishment.

After the enactment of Chapter 2017-1, Florida law provides

that a defendant can only be executed if 12 jurors unanimously

consent by returning a death recommendation. While that was not

the law at the time of Mr. Lambrix’s sentencing, it is the law

now. It will be the law as the State tries to execute Mr.

Lambrix. Florida law now says a defendant cannot executed by the

State of Florida unless 12 jurors voted in favor of a death

sentence. The State no longer has the power to impose a death

57



sentence without the unanimous consent of 12 jurors. See Falcon

v. State, 162 So. 3d 954, 961 (Fla. 2015) (“Miller has

dramatically disturbed the power of the State of Florida to

impose a nondiscretionary sentence of life without parole on a

juvenile convicted of a capital felony”).

Mr. Lambrix does not and cannot contest the fact that his

death sentences were permitted when he was sentenced on the basis

of 8-4 and 10-2 death recommendations. But that is not the issue

in 2017 when the State seeks to carry out Mr. Lambrix’s

execution. The State through a judge no longer has the power to

impose a death sentence when a jury returned 8-4 and 10-2 death

recommendations. To authorize a death sentence, the jury must

unanimously consent. 

Mr. Lambrix’s circumstances are analogous to those in Cleo

LeCroy’s case. He was convicted of first degree murder for a

homicide that occurred when LeCroy was 17 years old. A death

sentenced was imposed and affirmed on direct appeal. LeCroy v.

State, 533 So. 2d 750 (Fla. 1988). At the time that LeCroy was

sentenced to death, the law allowed a 17-year-old to be sentenced

to death. Then in 2005, the US Supreme Court held: “The Eighth

and Fourteenth Amendments forbid imposition of the death penalty

on offenders who were under the age of 18 when their crimes were

committed.” Roper v. Simmons, 543 U.S. 551, 578 (2005). 

On August 17, 2005, this Court on the basis of Roper ordered
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Mr. LeCroy’s death sentence vacated and a life sentence imposed.

LeCroy v. State, Case No. SC05-136. The fact that Mr. LeCroy’s

death sentence was legal when imposed did not mean it could be

carried out once the State no longer had the authority to execute

an individual who was a juvenile at the time of the homicide.

A death sentence is no longer permissible with a jury’s

unanimous consent. No jury gave unanimous consent to a death

sentence in Mr. Lambrix’s case. Because a death is not authorized

absent the unanimous consent of a jury, the State does not have

the authority to carry out a sentence that it lacks the power to

impose. Falcon v. State, 162 So. 3d at 962; Toye v. State, 133

So. 3d 540, 543 (Fla. 2nd DCA 2014) (“Miller invalidated the only

statutory means for imposing a sentence of life without the

possibility of parole on juveniles convicted of a capital

felony.”). Accordingly, Mr. Lambrix’s execution must be stayed

and his death sentences must be vacated.

G. Conclusion.

In light of the enactment of Chapter 2017-1 and the creation

of a substantive right to a life sentence unless a jury

unanimously consents to the imposition of a death sentence, Mr.

Lambrix’s death sentences stand in violation of Chapter 2017-1,

the Eighth and the Fourteenth Amendment to the US Constitution

and the corresponding provisions of the Florida Constitution.

ARGUMENT II
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HAD A RESENTENCING BEEN ORDERED ON MR. LAMBRIX’S NEWLY
DISCOVERED EVIDENCE CLAIMS THAT THIS COURT HEARD IN
2010 AND 2013, ANY DEATH SENTENCE IMPOSED WITHOUT A
UNANIMOUS DEATH RECOMMENDATION WOULD HAVE TO BE VACATED
ANOTHER A RESENTENCING ORDERED AND A DEATH SENTENCE
PRECLUDED UNLESS A UNANIMOUS DEATH RECOMMENDATION WAS
RETURNED. THUS, THE FORWARD LOOKING PREJUDICE PRONG OF
THE NEWLY DISCOVERED EVIDENCE STANDARD WAS MET BECAUSE
IT IS EXTREMELY UNLIKELY THAT A JURY WOULD UNANIMOUSLY
RECOMMEND DEATH. AS A RESULT, MR. LAMBRIX’S DEATH
SENTENCES ARE PERMEATED WITH UNRELIABILITY AND STAND IN
VIOLATION OF TE EIGHTH AMENDMENT PRINCIPLES OF JOHNSON
V. MISSISSIPPI. RULE 3.851 RELIEF IS WARRANTED.

A. Introduction.

In his successive Rule 3.851 motions that this Court heard

in 2010 and 2013, Mr. Lambrix presented qualifying newly

discovered evidence which satisfied prong 1 of the governing

standard first formulated in Jones v. State, 591 So. 2d 911 (Fla.

1991). Prong 2 of the Jones standard required Mr. Lambrix to show

that the newly discovered evidence would probably produce an

acquittal or less severe sentence at a retrial or resentencing

were one to be ordered.

Mr. Lambrix’s newly discovered evidence claims were clearly

premised upon qualifying newly discovered evidence, i.e. evidence

that was not previously available through the exercise of due

diligence. The revelatory statements and testimony of Hanzel,

Smith and Daniels during the collateral proceedings were clearly

not previously available to Mr. Lambrix. What these witnesses

revealed only became available when the witnesses chose to make

statements or disclose the information. Accordingly, under prong
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2 the question was whether it was probably that Mr. Lambrix would

receive a less severe sentencing if a resentencing was ordered.

B. The Second Prong of the Applicable Analysis of Newly
Discovered Evidence Claims.

Unlike the prejudice analyses of claims under Brady v.

Maryland and Strickland v. Washington (both of which focus on the

reliability of the outcome at the trial or the penalty phase),

the second prong of a newly discovered evidence claim looks

forward to what will more likely than not occur a new trial or

resentencing. In Swafford v. State, 125 So. 3d 760, 776 (Fla.

2013), this Court explained that the second prong of the newly

discovered evidence “standard focuses on the likely result that

would occur during a new trial with all admissible evidence at

the new trial being relevant to that analysis.” (emphasis added).

This forward looking aspect of the analysis was apparent in

this Court’s decision to grant a new trial in Hildwin v. State,

141 So. 3d 1178 (Fla. 2014). There, this Court repeatedly

referenced the analysis as about what would happen at a retrial:

In light of the evidence presented at trial, and
considering the cumulative effect of all evidence that
has been developed through Hildwin's postconviction
proceedings, we conclude that the totality of the
evidence is of “such nature that it would probably
produce an acquittal on retrial” because the newly
discovered DNA evidence “weakens the case against [the
defendant] so as to give rise to a reasonable doubt as
to his culpability.” 

Hildwin, 141 So. 3d at 1181, quoting Jones v. State, 709 So. 2d
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512, 521, 526 (Fla. 1998) (emphasis added).

Based on the standard set forth in Jones II, the
postconviction court must consider the effect of the
newly discovered evidence, in addition to all of the
admissible evidence that could be introduced at a new
trial.

Hildwin, 141 So. 3d at 1184 (emphasis added).

In conclusion, the postconviction court erred in
holding that the results from the DNA testing would be
inadmissible at a retrial. This evidence cannot be
excluded merely because the new scientific evidence is
contrary to the scientific evidence that the State
relied upon in order to secure a conviction at the
original trial. Questions surrounding the materiality
of the evidence and the weight to be given such
evidence are for the jury.

Hildwin, 141 So. 3d at at 1187 (emphasis added).

[T]he postconviction court must consider the effect of
the newly discovered evidence, in addition to all of
the admissible evidence that could be introduced at a
new trial, and conduct a cumulative analysis of all the
evidence so that there is a “total picture” of the case
and “all the circumstances of the case.” 

Hildwin, 141 So. 3d at 1187-88, quoting Swafford v. State, 125

So. 3d at 776 (emphasis added).

The newly discovered evidence, when considered together
with all other admissible evidence, must be of such
nature that it would probably produce an acquittal on
retrial . . . .

Hildwin, 141 So. 3d at 1188 (emphasis added).

The dissent ignores the disputed evidence, does not
acknowledge the impact that erroneous scientific
evidence would have on the jury, and avoids reviewing
any of the evidence discovered after trial—evidence
that would be admissible at a retrial and must be
considered to obtain a full picture of the case.
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Hildwin, 141 So. 3d at 1192 (emphasis added).

In Melton v. State, 193 So. 3d 881 (Fla. 2016), this Court

affirmed the denial of a newly discovered evidence claim. This

Court again noted the forward looking nature of the analysis:

Having considered Melton's newly discovered evidence
and the evidence that could be introduced at a new
trial, including the evidence introduced in Melton's
prior postconviction proceedings, we agree with the
circuit court's conclusions that there is no
probability of an acquittal on retrial.

Melton v. State, 193 So. 3d at 885 (emphasis added).

In Armstrong v. State, 642 So. 2d 730, 735 (Fla. 1994), this

Court explained:

Only when it appears that, on a new trial, the
witness's testimony will change to such an extent as to
render probable a different verdict will a new trial be
granted. 

(emphasis added).

 When a newly discovered evidence claim seeks a resentencing

in a capital case, the second prong of the analysis looks to

whether it is probable that a resentencing would yield a less

severe sentence, i.e. a life sentence. Johnston v. State, 27 So.

3d 11, 18-19 (Fla. 2010). See Bolin v. State, 184 So. 3d 492, 498

(Fla. 2015) (“If, as here, the defendant is seeking to vacate his

sentence, the second prong requires that the evidence would

probably produce a less severe sentence on retrial.”); Melton v.

State, 193 So. 3d at 886 (“it is improbable that Melton would

receive a life sentence”). In circumstances like those presented
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here when qualifying newly discovered evidence is found, the

reviewing court must consider the qualifying newly discovered

evidence along with all of the other favorable evidence presented

in prior postconviction proceedings that would be admissible at a

resentencing, and determine whether a resentencing would probably

result in the imposition of a life sentence.

The issue raised by a newly discovered evidence claim is

whether a new trial or a resentencing is warranted. In deciding

whether to grant a resentencing, the reviewing court must look to

whether it is probable that a less severe sentence would result.

Armstrong v. State, 642 So. 2d at 735 (“Only when it appears

that, on a new trial, the witness's testimony will change to such

an extent as to render probable a different verdict will a new

trial be granted.”). When a resentencing is sought, the reviewing

court must look to see whether it is probable that the outcome of

a resentencing would produce an outcome more favorable to the

defendant, i.e. a life sentence.52

The standard for the second prong of a newly discovered

evidence claim was adopted in Jones v. State, 591 So. 2d at 915,

when this Court receded from an earlier stricter standard:

52In Scott v. Dugger, 604 So. 2d 465 (Fla. 1992), this Court
found a co-defendant’s life sentence was newly discovered
evidence that required Scott’s death sentence to be vacated and a
life sentence imposed because the outcome of a direct appeal
following a resentencing would result in a sentence reduction and
the imposition of a life sentence.

64



Upon consideration, however, we have now concluded that
the Hallman standard is simply too strict. The standard
is almost impossible to meet and runs the risk of
thwarting justice in a given case. Thus, we hold that
henceforth, in order to provide relief, the newly
discovered evidence must be of such nature that it
would probably produce an acquittal on retrial. The
same standard would be applicable if the issue were
whether a life or a death sentence should have been
imposed.

(emphasis added). This Court’s formulation of the second prong

standard was prompted by concerns that the older stricter

standard risked thwarting justice. Clearly, the second prong of

the newly discovered evidence standard was designed to facilitate

the interests of justice and insure that criminal proceedings

produce reliable outcomes. This is in keeping with Johnson v.

Mississippi, 486 U.S. at 586-87 (“A rule that regularly gives a

defendant the benefit of such postconviction relief is not even

arguably arbitrary or capricious. [Citations] To the contrary,

especially in the context of capital sentencing, it reduces the

risk that such a sentence will be imposed arbitrarily.”). Under

Johnson, the Eighth Amendment requires consideration be given to

new evidence showing a risk that the capital sentencing decision

was influenced by an arbitrary factor.

In capital cases in which a death sentence has been imposed,

there is heightened need for a reliable determination to impose

death as a penalty.53 Johnson v. Mississippi, 486 U.S. at 584

53In Ray v. State, 755 So. 2d 604 (Fla. 2000), this Court
vacated a death sentence because the judge may have imposed the
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(“The fundamental respect for humanity underlying the Eighth

Amendment's prohibition against cruel and unusual punishment

gives rise to a special ‘need for reliability in the

determination that death is the appropriate punishment’ in any

capital case.”). In fact, this heightened need for reliability

when a death sentence is imposed has led this Court to recognize

a special category of newly discovered evidence claims.

In evaluating the second prong of the Jones standard in a

case in which the defendant seeks relief from a death sentence, a

reviewing court in deciding whether to grant a resentencing must

assess the probable outcome of a resentencing if one is ordered.

This means that the issue concerns the likely outcome at a future

resentencing. When Mr. Lambrix’s newly discovered evidence claim

was considered by this Court in 2010 and 2013, at any

resentencing then ordered Hurst v. State would apply, meaning it

would preclude the imposition of a death sentence unless a

unanimous death recommendation was rendered by the jury. The

heightened need for reliability in capital case must necessarily

be part of the second prong analysis. Given that the unanimity

requirement is being applied retroactively to all resentencings

that were subsequent to June 24, 2002, the unanimity requirement

death sentence due to a misapprehension as to whether he was
obligated to follow the jury’s recommendation. Id. at 612
Obviously, a death sentence imposed due to a misunderstanding of
the law would suggest arbitrariness had infected the decision to
impose a death sentence. 
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should have been part of the prong 2 analysis of Mr. Lambrix’s

newly discovered evidence claims. 

In Thompson v. State, 208 So. 3d 49 (Fla. 2016), this Court

addressed whether Thompson was entitled to the retroactive

benefit of Hall v. Florida, 134 S. Ct. 1986 (2014). The Court

acknowledged the more traditional Witt analysis had already been

applied to Hall v. Florida and determine it was to be applied

retroactively. But importantly, the Court also noted an

alternative basis for giving Thompson the benefit of Hall: “to

fail to give Thompson the benefit of Hall, which disapproved of

Cherry, would result in a manifest injustice, which is an

exception to the law of the case doctrine. See State v. Owen, 696

So.2d 715, 720 (Fla.1997)”). In State v. Owen, 696 So. 2d 715

(Fla. 1997), this Court had previously ruled that statements

obtained from Duane Owen were inadmissible as they had been

obtained in violation of Owens’ rights under Miranda v. Arizona,

384 U.S. 436 (1966). See Owen v. State, 560 So. 2d 207(Fla.

1990), cert denied, Florida v. Owen, 498 U.S. 855. The manifest

injustice exception to the law of the case doctrine applies here

and warrants conducting the prong 2 analysis of Mr. Lambrix’s

qualifying newly discovered evidence anew.

The failure to consider whether it is probable that at least

one juror will vote to preclude a death sentence in Mr. Lambrix’s

case renders his death sentence permeated with unreliability. The
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prong 2 analysis must be conducted anew given that the unanimity

would have governed a resentencing and should be part of the

analysis in order to insure that a death sentence is not

“predicated on mere ‘caprice’ or on ‘factors that are

constitutionally impermissible or totally irrelevant to the

sentencing process.’” Johnson v. Mississippi, 486 U.S. at 585. 

C. Florida Law Governing Capital Resentencings.

Chapter 2017-1 now governs a Florida capital resentencing.

As explained in Argument I of this brief, Chapter 2017-1 created

a substantive right to a life sentence unless a jury unanimously

returns a death recommendation. Mr. Lambrix would have that

substantive right at any resentencing ordered in his case. 

In 2010 and 2013 when this Court considered Mr. Lambrix’s

newly discovered evidence claims, it took six jurors to vote for

a life recommendation for the advisory verdict to constitute a

life recommendation. Under that old law, prong 2 of the newly

discovered evidence claim required the defendant to show that six

jurors would vote to recommend life when trying to demonstrate

that a less severe was probable if a resentencing was order. 

Historically, when reviewing penalty phase error in Florida

capital cases in which a death sentence was imposed, reviewing

courts have looked to the margin by which the jury had voted to

return a death recommendation. For example, the Eleventh Circuit

Court of Appeal considered the operational effect of Florida law
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when evaluating whether constitutional error may have influenced

a Florida jury’s death recommendation in Duest v. Singletary, 997

F.2d 1336 (11th Cir. 1993). The Eleventh Circuit found the

narrowness of the jury’s death recommendation significant in

evaluating the impact of the constitutional error on the outcome:

Initially, we note that Duest's sentencing jury
recommended death by the slim margin of 7-5. Under
Florida law, a 6-6 split is deemed a recommendation
against the death penalty. [Citations] The sentencing
judge may override the jury's recommendation of life
only if no person reasonably could conclude that life
imprisonment is an appropriate punishment for this
defendant. [Citations] Given the State's concession
that “plenty” of nonstatutory mitigating evidence was
present in this case, see State Postconviction Tr. at
121, an override would not have been proper had the
jury recommended life. Thus, habeas relief is warranted
in this case if we believe even one of the jurors who
voted in favor of the death penalty likely was
substantially influenced by the evidence of Duest's
prior conviction.

Duest v. Singletary, 997 F.2d 1336, 1339 (11th Cir. 1993).

This Court too has looked to the margin by which a jury

recommended a death sentence in evaluating prejudice flowing from

any error identified as occurring before the jury. Preston v.

State, 564 So. 2d 120, 123 (Fla. 1990) (“Finally, the jury only

recommended death by a one-vote margin. Had the jury returned a

recommendation of life imprisonment, we cannot be certain whether

Preston's ultimate sentence would have been the same.”); Harich

v. State, 437 So. 2d 1082, 1086 (Fla. 1983) (“The jury returned a

death recommendation by a nine-to-three vote, and there is

nothing in this record to show that the jury was confused by the
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instruction. In view of the jury's vote, we find no prejudice.”).

Demonstrating that it is probable that one juror would vote

in favor of a life sentence at a resentencing is markedly easier

than demonstrating the probability that six jurors would vote in

favor of recommending a life sentence. Here given the

applicability of Chapter 2017-1 to any future resentencings in

Mr. Lambrix’s case, given the qualifying newly discovered

evidence cumulatively with all the other admissible evidence

developed in the collateral proceedings, it is nearly a certainty

that Mr. Lambrix would not be resentenced to death, but would

receive a life sentence.

D. Consideration of Whether A Less Severe Sentence Is The
Probable Outcome Of A Resentencing.

In Swafford v. State, this Court indicated the evidence to

be considered when evaluating whether a different outcome was

probable included “evidence that [had been] previously  excluded

as procedurally barred or presented in another proceeding.”

Swafford v. State, 125 So.3d at 775-76. The “standard focuses on

the likely result that would occur during a new trial with all

admissible evidence at the new trial being relevant to that

analysis.” Id (emphasis added). The analysis requires envisioning

how a new trial or resentencing would look with all of the

evidence that would be available. 

Under Swafford, the undisclosed Brady information which this
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Court did not find undermined confidence in the outcome in its

2010 opinion, must be part of the prong 2 analysis because it

would be admissible at the resentencing. Cumulative consideration

of all the Brady and newly discovered evidence is required when

evaluating prong 2 of the newly discovered evidence standard.

Hildwin v. State, 141 So. 2d 1178 (Fla. 2014).

Obviously, Chapter 2017-1 would govern at a resentencing and

must be part of the analysis. In determining whether to grant a

resentencing on the basis of newly discovered evidence, a

reviewing court is required to considered the likely outcome of

the resentencing. The logic behind this is simple. If a less

severe sentence is not likely, it would be an act of futility to

grant the resentencing - a waste of judicial resources. On the

other hand, if a different outcome is more likely than not, the

death sentence at issue lacks the reliability that the Eighth

Amendment requires in capital cases. 

Given that the second prong of the newly discovered evidence

standard requires consideration of the likely result of a future

resentencing, the law that will govern at the future resentencing

is an essential to determine whether a less severe sentence is

likely. See Bolin v. State, 184 So. 3d 492, 498 (Fla. 2015) (“If,

as here, the defendant is seeking to vacate his sentence, the

second prong requires that the evidence would probably produce a

less severe sentence on retrial.”). The law governing a
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resentencing impacts the likeihood of a less severe sentence. 

 In Lambrix v. State, 39 So. 3d at 272-73, this Court while

recognizing that Hanzel’s 2004 testimony qualified as newly

discovered evidence, concluded that Lambrix had failed to show

that it was probable that he would receive a lesser sentence at a

resentencing. Given that the matter must revisit the matter to

insure the death sentences are reliable, the issue is now the

likelihood that at least one juror would preclude the imposition

of a death sentence at a resentencing. Hanzel’s 2004 testimony

must considered cumulatively with all the evidence that would be

admissible at a resentencing. This specifically includes Ms.

Smith’s 2006 testimony Mr. Daniels 2006 testimony was also at

issue in Lambrix v. State, 39 So. 3d at 267-70. 

Given that Smith’s testimony was the lynchpin of the State’s

case at both phases of Mr. Lambrix’s trial. The collateral

proceedings testimony of Hanzel and Daniel shredded what remained

of Smith’s credibility. Even Smith’s collateral testimony left

her credibility in tatters. In fact, she was found not credible.

Because the jury did not unanimously recommend death, all of

the evidence admissible at a resentencing which destroys Smith’s

credibility shows the near certainty that a less severe sentence

would result. Mr. Lambrix’s death sentences reek of unreliability

given that they rest on Smith’s testimony, a witness found not

credible when claimed she had a sexual relationship with Daniels
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which the judge found to be untrue. The newly discovered evidence

clearly demonstrates that materially inaccurate evidence was

presented to the jury and that Mr. Lambrix’s sentences stand in

violation of the Eighth Amendment under Johnson v. Mississippi. A

stay of execution and Rule 3.851 relief are warranted.

ARGUMENT III

IN LIGHT OF CHAPTER 2017-1 AND THE PREVIOUSLY
PRESENTED NEWLY DISCOVERED EVIDENCE AND THE
UNDISCLOSED BRADY MATERIAL, MR. LAMBRIX’S
DEATH SENTENCES ARE UNRELIABE AND STAND IN
VIOLATION OF THE EIGHTH AMENDMENT DEMAND FOR
HEIGHTENED RELIABILITY IN CASES IN WHICH A
DEATH SENTENCE IS IMPOSED.

In Chapter 2017-1 and in Hurst v. State, the three branches

of Florida’s government recognized that permitting juries to

return their advisory recommendation by a majority infected the

capital sentencing process with unreliable decisions to impose

death sentences. This Court noted this in Bevel v. State, 221 So.

2d 1179 (“a reliable penalty phase proceeding requires that ‘the

penalty phase jury must be unanimous in making the critical

findings and recommendation that are necessary before a sentence

of death may be considered by the judge or imposed.’”). A finding

that unanimity will bring enhanced reliability implicitly means

that death sentences imposed without a jury’s unanimous consent

are deficient in their reliability. Death sentences imposed when

a death recommendation rested on majority vote, as is the case

with Mr. Lambrix’s death sentences, carry a higher level of
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unreliability. To knowingly leave those inherently more

unreliable death sentences intact because they were imposed a

long time ago does not comport with the Eighth Amendment.

Mr. Lambrix’s death sentences are unreliable under this

Court’s rulings in Hurst v. State and Bevel v. State. But, it is

much much worse than that. Ms. Smith, the State’s main witness

and whose credibility was essential for a conviction and death

sentence to result, was found to be incredible in collateral

proceedings. Moreover, Smith in her collateral testimony as well

as Hanzel and Daniel in their collateral testimony impeached

Smith’s trial testimony and demonstrated that she was apparently

not truthful in her testimony.

Unreliability is apparent from a review and examination of

the collateral testimony of Smith, Hanzel and Daniels show that

Smith’s trial testimony is not credible. How in good conscience

can Lambrix’s execution be permitted to occur?

Mr. Lambrix’s death sentences lack the level of reliability

that the Eighth Amendment demands. Ignoring that fact because his

case is very old does not comport with the due process principles

of the Fourteenth Amendment. Allowing the execution to proceed

means sacrificing fairness in favor of a desire to just be done

with an old case. Mr. Lambrix’s execution should be stayed and

his death sentences vacated.

ARGUMENT IV
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DEPRIVING MR. LAMBRIX OF THE RETROACTIVE
BENEFIT OF HURST V. FLORIDA AND HURST V.
STATE DEPRIVES MR. LAMBRIX OF HIS RIGHT TO
EQUAL PROTECTION OF THE LAW AMD HIS RIGHT TO
BE FREE OF THE ARBITRARY IMPOSITION OF A
DEATH SENTENCE UNDER THE EIGHTH AMENDMENT.

To deny Mr. Lambrix retroactive relief under Hurst v.

Florida, 136 S. Ct. 616 (2016), and/or Hurst v. State, 202 So. 3d

40 (Fla. 2016), on the ground that his death sentence became

final before June 24, 2002 under the decisions in Asay v. State,

210 So.3d 1 (Fla. 2016), and Hitchcock v. State,___ So.3d ___

[2017 WL 3431500 (August 10, 2017)], while granting retroactive

Hurst relief to inmates whose death sentences had not become

final on June 24, 2002 under the decision in Mosley v. State, 209

So.3d 1248 (Fla. 2016), violates Mr. Lambrix’s right to Equal

Protection of the Laws under Fourteenth Amendment to the

Constitution of the United States (e.g., Yick Wo v. Hopkins, 118

U.S. 356 (1886); Skinner v. Oklahoma ex rel. Williamson, 316 U.S.

535 (1942)) and his right against arbitrary infliction of the

punishment of death under the Eighth Amendment to the United

States Constitution (e.g., Godfrey v. Georgia, 446 U.S. 420

(1980); Espinosa v. Florida, 505 U.S. 1079 (1992) (per curiam)).

CONCLUSION

In light of the foregoing, Mr. Lambrix’s execution should be

stay, his death sentences vacated and a resentencing ordered. 
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