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      DEATH WARRANT SIGNED 
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      NOVEMBER 8, 2017 AT 6:00 P.M.  

 Appellee. 

______________________________/ 

 

RENEWED MOTION FOR STAY OF EXECUTION 

COMES NOW the Appellant, PATRICK HANNON, by and through 

undersigned counsel, and respectfully requests that this Court enter a stay of 

execution. In support thereof, Mr. Hannon submits as follows: 

Mr. Hannon is under a sentence of death. Mr. Hannon’s execution has been 

scheduled for November 8, 2017 at 6:00 p.m. 

Simultaneously with this motion Mr. Hannon submits his Reply to the State’s 

Response to the Court’s Order to show cause why the trial court’s order should not 

be affirmed in light of this Court’s decision in Hitchcock v. State, SC17-445. 

Mr. Hannon challenges his death sentences pursuant to the recently enacted 

Chapter 2017-1, Hurst v. State, 202 So. 3d 40 (Fla. 2016) and argues that he is 

entitled to relief on the basis of the unanimity requirement identified in Hurst v. 

State. The scope of the unanimity requirement involves the Eighth Amendment and  
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the Florida Constitution and, therefore, requires a different retroactivity analysis than 

the one this Court conducted in Asay v. State, 210 So. 3d 1 (Fla. 2016). 

This Court recently explained the standard for the issuance of a stay of 

execution in Correll v. State, Case No. SC15 147, Order Issuing Stay of Execution 

(February 17, 2015). In that stay order, this Court explained that a stay of execution 

is warranted when the capital defendant facing execution presents a claim or claims 

that demonstrate a significant possibility of relief. Obviously, that must mean that 

the claim or claims are substantial and the legal issue presented is unresolved. 

As three justice of the United States Supreme Court recently noted, this 

Court’s review of appeals related to Hurst v. Florida and the issues arising in its 

wake have been woefully deficient. See Truehill v. Florida, _ U.S. _,2017 WL 

2463876 (October 16, 2017) (Sotomayor, J. dissenting, joined by Breyer and 

Ginsburg, JJ.)(“capital defendants in Florida have raised an important Eighth 

Amendment challenge to their death sentences that the Florida Supreme Court has 

failed to address.”). That failure is precisely what happened in Hitchcock v. State, _ 

So. 3d _,2017 WL 3431500 (Fla. August 10, 2017), and Asay v. State, 224 So. 3d 

695 (Fla. 2017).1 In those decisions, this Court refused to consider the separate 

constitutional claims that had been raised, opting instead to treat the claims as one 

                                                 
1 As Mr. Hannon previously noted there is a petition for a writ of certiorari pending 

in Hitchcock.  



Hurst v. Florida claim. That flawed process is the same one which this Court is now 

attempting to force upon Mr. Hannon.  The issues raised by Mr. Hannon remain 

unresolved. 

Justice Sotomayor emphasized that the Supreme Court “has not in the past 

hesitated to vacate and remand a case when a court has failed to address an important 

question that was raised below,” See Truehill v. Florida, _ U.S. _,2017 WL 2463876 

(October 16, 2017)(citing Youngblood v. West Virginia, 547 U.S. 867 (2006)). In 

Youngblood, the Supreme Court granted certiorari, vacated and remanded for further 

proceedings because Youngblood “clearly presented a federal constitutional Brady 

[v. Maryland, 373 U.S. 83 (1963)] claim to the State Supreme Court, which was not 

addressed.  Youngblood v. W. Virginia, 547 U.S. 867, 870, 126 S. Ct. 2188, 2190, 

165 L. Ed. 2d 269 (2006). Upon remand, the West Virginia Supreme Court 

acknowledged: 

In Mr. Youngblood's initial appeal to this Court, the 

majority of the Court found that the trial judge was correct 

in denying his motion for new trial based upon newly 

discovered evidence. The majority opinion did not address 

the issue in the context of a Brady violation.  

 

State v. Youngblood, 221 W. Va. 20, 24, 650 S.E.2d 119, 123 (2007).  After 

examining the specific constitutional claims associated with the alleged suppression 

of favorable evidence, the West Virginia Supreme Court granted relief in the form 

of a new trial.   



 

Mr. Hannon challenges his death sentence on the basis of the conclusion in 

Hurst v. State that a death sentence flowing from a death recommendation in which 

the jury was not required to return a unanimous verdict on all findings of fact lacks 

reliability. In Hurst v. State, this Court held that enhanced reliability warranted the 

requirement that a death recommendation be returned by a unanimous jury.  This is 

a much different and more compelling argument in support of retroactivity under 

Hurst v. State than the argument made by Hitchcock. The Eighth Amendment 

requires that a death sentence carry extra reliability in order to insure that it was not 

imposed arbitrarily.  Mr. Hannon has clearly raised an Eighth Amendment challenge 

to his death sentences - one which has not been addressed by this Court previously. 

Similar to Youngblood, Mr. Hannon is entitled to full consideration of all the 

constitutional issues he raises. 

Full and fair briefing is warranted. In order to give Mr. Hannon the benefit of 

due process and the opportunity to be fully heard and his arguments properly 

considered, this Court should grant a stay of execution. 

Mr. Hannon is under a sentence of death, and he has the right to appeal and 

be meaningfully heard. See Fla. Stat. § 924.066 (2016); Fla. R. App. P. 9.140 

(b)(1)(D). Mr. Hannon’s right to appeal is protected by the Due Process and Equal 

Protection Clauses of the Fourteenth Amendment. Evitts v. Lucy, 469 U.S. 387, 393 



(1985) (“if a State has created appellate courts as an integral part of the . . . system 

for finally adjudicating the guilt or innocence of a defendant,” Griffin v. Illinois, 351 

U.S. at 18, 76 S. Ct., at 590, the procedures used in deciding appeals must comport 

with the demands of the Due Process and Equal Protection Clauses of the 

Constitution.”). This Court’s denial of full briefing and appellate review violates Mr. 

Hannon’s rights under the Fourteenth Amendment. 

This Court’s denial of full appellate review also violates the Eighth 

Amendment under Furman v. Georgia, 408 U.S. 238 (1972). This Court’s 

jurisdiction is mandatory in capital cases for a reason. See Fla. R. App. P. 

9.030(a)(1)(A)(i). The U.S. Supreme Court relies on this Court’s capital appeals 

process to ensure that the death penalty “will not be imposed in an arbitrary or 

capricious manner,” and “to the extent that any risk to the contrary exists, it is 

minimized by Florida’s appellate review system. . . .” See Proffitt v. Florida, 428 

U.S. 242, 252-53 (1976).  

“The death penalty is the gravest sentence our society may impose. Persons 

facing that most severe sanction must have a fair opportunity to show that the 

Constitution prohibits their execution.” Hall v. Florida, 134 S. Ct. at 2001. Denying 

Mr. Hannon a fair opportunity to fully present and argue his claims does not comport 

with due process or Hall v. Florida. 

In Hitchcock, the majority wrote: 



Although Hitchcock references various constitutional 

provisions as a basis for arguments that Hurst v. State 

should entitle him to a new sentencing proceeding, these 

are nothing more than arguments that Hurst v. State should 

be applied retroactively to his sentence, which became 

final prior to Ring. As such, these arguments were rejected 

when we decided Asay. 

 

Hitchcock, 2017 WL 3431500, at *2. But, as Justice Pariente pointed out in her 

dissent, “[t]his Court did not in Asay, [   ], discuss the new right announced by this 

Court in Hurst to a unanimous recommendation for death under the Eighth 

Amendment. . . . Therefore, Asay does not foreclose relief in this case, as the majority 

opinion assumes without explanation.” Id., at *4 (Pariente, J., dissenting). Three 

justices of the United States Supreme Court have likewise recognized this Court’s 

failure to address this important Eighth Amendment challenge. 

Mr. Hannon’s Eighth Amendment issues are unresolved. Asay and Hitchcock 

have no precedential value and do not foreclose relief. It is axiomatic that “[t]o be 

of value as a precedent, the questions raised by the pleadings and adjudicated in the 

case cited as a precedent must be in point with those presented in the case at bar.” 

Twyman v. Roell, 166 So. 215, 217 (Fla. 1936). In other words, “no decision is 

authority on any question not raised and considered, although it may be involved in 

the facts of the case.” State v. Du Bose, 128 So. 4, 6 (Fla. 1930). Florida courts have 

held that where an “issue was not presented to the court, and . . . was not decided by 

the court,” then the decision issued by that court is not binding on lower courts on 



that issue. Speedway SuperAmerica, LLC v. Tropic Enters., Inc., 966 So. 2d 1, 3 (Fla. 

2d DCA 2007); see also Benson v. Norwegian Cruise Line Ltd., 859 So. 2d 1213, 

1218 (Fla. 3d DCA 2003) (rejecting argument that two cases were binding precedent 

and must be followed because “neither of these cases decided the point now before 

us”). Because Asay is silent on the issue of whether Florida’s scheme violates the 

Eighth Amendment under Hurst v. State, and Hitchcock merely cites to Asay, stare 

decisis does not apply and Hitchcock is not binding precedent on issues not raised 

or decided in Asay. 

In light of these circumstances, a stay of execution is appropriate so that Mr. 

Hannon can properly present his, yet unresolved, Eighth Amendment claims. The 

seriousness of this case, and the seriousness of the issues presented in this appeal, 

militate in favor of appellate review that is not dictated by the urgent exigencies of 

an execution. Mr. Hannon’s Eighth Amendment claims are “potentially 

meritorious”2 and demonstrate a significant possibility of relief. 

WHEREFORE, Appellant requests a stay of execution. 

 

 

 

 

 

 

 

                                                 
2 See Truehill v. Florida, _ U.S. _,2017 WL 2463876 (October 16, 2017) (Sotomayor, 

J.,dissenting, joined by Breyer and Ginsburg, JJ.) 



Respectfully submitted, 

 

 /s/ Suzanne Myers Keffer  

SUZANNE MYERS KEFFER 

Chief Assistant CCRC 
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SCOTT GAVIN 

Staff Attorney 

Florida Bar No. 0058651 
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1 East Broward Boulevard, Suite 444 

Fort Lauderdale, Florida 33301 

(954) 713-1284 

 

COUNSEL FOR MR. HANNON 

 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true copy of the foregoing has been provided by 

electronic service to Marilyn Muir Beccue, Assistant Attorney General and Timothy 

A. Freeland, Sr. Assistant Attorney General, Office of the Attorney General, 3507 

E. Frontage Road, Suite 200, Tampa, Florida 33607, 

(marilyn.beccue@myfloridalegal.com)and (timothy.freeland@myfloridalegal.com) 

via the Florida Court e-filing portal on the 18th day of October, 2017. 

 /s/ Suzanne Keffer    

SUZANNE KEFFER 

Chief Assistant CCRC 

Florida Bar No. 0150177 

keffers@ccsr.state.fl.us 
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